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Re  B  and  G  (Minors)  (Custody) 

Family  Division 
(1985]  FLR  134 

HEARING-DATES:  20,  21,  22,  25,  27,  28,  29  June,  2,  3,  4,  5, 

23  July  1984 

23  July  1984 


CATCHWORDS : 

Children  —  Custody  —  Parents  members  of  cult  of  Scientology  —  Divorce 
Mother  agreeing  that  father  should  have  custody  of  children  —  Mother 
subsequently  leaving  Scientology  and  seeking  custody  after  5  1/2  years  Father 
and  stepmother  committed  scientologists  — —  Nature  of  cult  of  Scientology  — —  Both 
parents  loving  and  able  to  offer  good  home  —  Whether  nature  of  Scientology 
justified  taking  children  from  the  care  of  the  father 

HEADNOTE:  .  .  ^ 

The  parents,  both  committed  scientologists,  were  married  in  1973.  They  had 
two  children,  a  boy  aged  10  and  a  girl  aged  8.  After  the  marriage  the  parents 
settled  in  East  Grinstead  where  the  headquarters  of  Scientology  was  situated  and 
where  there  was  a  community  of  scientologists.  In  November  1978  the  parents 
separated  and  each  of  them  went  to  live  with  a  new  partner  who  were  also 
scientologists.  In  March  1979  the  father  began  divorce  proceedings  on  the 
ground  of  the  mother's  admitted  adultery.  In  September  1979  a  decree  nisi  was 
pronounced  and  it  was  made  absolute  in  November.  Both  parties  subsequently 
remarried  their  respective  new  partners.  Although  the  mother  had  wanted  custody 
of  the  children  and  wished  to  invoke  custody  proceedings  she  was  unable  to  do  so 
because  Scientology  forbade  recourse  to  the  law  courts  save  in  special 
circumstances  with  permission.  She  had  recluctantly  signed  two  agreements  in 
December  1978  and  January  1979  that  the  father  should  have  custody  and  that  she 
should  have  access  to  the  children  due  to  pressure  from  the  father  and  the 
scientologists  concerned  with  the  case.  In  May  1980  the  Scientology  'chaplains 
court'  ruled  that  custody  should  remain  with  the  father.  In  1982  the  mother  and 
stepfather  left  Scientology  and  they  decided  that  it  was  better  for  the  children 
to  live  with  them.  In  June  1983  she  brought  custody  proceedings.  She  contended 
that  the  children  should  be  committed  to  her  care  because  if  they  remained  in 
the  father's  care  they  would  be  brought  up  as  scientologists  and  would  be 
seriously  damaged.  It  was  the  father's  case  that  the  status  quo  should  not  be 
disturbed  and  that  the  children  should  continue  to  remain  in  his  care  in  their 
close  family  home  and  school  in  East  Grinstead  where  they  had  been  happily 
settled  for  the  past  5  1/2  years. 

At  the  hearing,  expert  evidence  on  the  cult  of  Scientology  and  unchallenged 
scientology  documents  were  adduced  as  part  of  the  mother's  case.  It  was  common 
ground  that  both  parents  were  caring  and  loving  parents  who  had  equally  good 
homes  to  offer  the  children  and  that  the  children  loved  both  parents  and  their 
step-parents . 

HELD  — 

(1)  Scientology  was  both  immoral  and  socially _ obnoxious .  It  was  corrupt, 
sinister  and  dangerous.  It  was  corrupt  because  it  was  based  on  lies  and 
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deceit  and  had  as  its  real  °b1  ®CT ^ “"tice^bot^t^it^adherents  who  did 
sinister  because  it  indulged  in  ^f|”°^aP[|c^eJr“?"ized  or  opposed  it.  It 
not  conform  ungues tioningly  and  caDture  people  especially  children  and 

vas  dangerous  because  it  was  5nd‘ brainwash  them  so  that  they 

be^rto2aS?,|u«?i?ninr«pii?es  and  tools  o£  the  cult,  withdrawn  from  ordinary 
thought,  living,  and  relationships  with  others. 

(2)  Both  SS2r°SSrs?eSS5her1?“,5aV2 

stable  h°m® *  in^cus t ody^woul d  be  an  upheaval  and  the  children  would  be 

years.  A  change  in  custody  wou  *  Such  a  move  would  be  confusing  and 

leaving  their  real  home  and  family  Scientology  factor  did  not  exist, 

probably  ^istr®®®J;nf  fthe  better  interest  of  the  children  for  them  to  remain  in 
it  would  have  been  in  the  better er  access  tQ  the  mother.  However, 

the  care  and  control  .  as  the  father  and  stepmother  were 

the  scientology  factor  was  such that,  qravely  at  risk  if  they  remained 

committed  scientologists,  the  ch  children  would  beYcommitted  to  the  care  and 

control f of ^theSmother  with  ample  access,  subject  to  conditions,  to  the  father. 
T<(MinorsfF( Custody:  Religious  Upbringing),  Re  (1981)  2  FLR  239 

^Michael  Kennedy  QC  and  David  Hart  for  the  mother;  Robert  Johnson  QC  and 
Martin  Russell  for  the  father. 

JUDGMENT-READ : 

Cur  adv  vult 

PANEL:  Latey  J 

JUDGMENTBY-1:  LATEY  J 

b3ir?o'--erwIuCceann?LCBn-e”nH  gir^agei  f.-TwIn^aU  h-c!  3 

The  decision  called  for  is  whether  they  should  remain  in  their  father's  care 
or  be  transferred  into  their  mother's  care. 

The  mother  has  been  but  no  longer  is  a  scientologist.  The  father  is  a 
scientologist. 

remain^  ofttf icienlofogislfand 

will  be  seriously  damaged. 

ouiside^scientology^until  t£y  lle'lll  encugfto^kftheir^w?  “ee 

choice. 

This  judgment  is  being  given  in JS^t’lS^iSteST 
general  public  moment.  In  giving  it  I  have  tried  to  ensure  rnax. 
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concerned  and  their  family  circles  should  not  be  identified.  Inevitabley, 
scientologists  in  and  around  East  Grinstead  know  who  they  are.  So  do 
scientologists  in  other  parts  of  the  world,  as  has  emerged  in  the  evidence.  But 
it  could  have  serious  amd  damaging  effects  on  these  children  as  they  grow  up  if 
there  were  publicity  in  a  wider  circle  identifying  them.  From  experience  over 
the  years  I  know  that  the  press  can  be  relied  on  to  help  in  avoiding  this  where 
children  are  involved. 

s  in  every  case  involving  important  decisions  about  children  there  is  a 
plurality  of  factors  to  be  weighed,  and  this  is  no  exception.  Scientology  and 
its  part  in  these  children's  lives  now  and  in  the  future  is  one  of  the  factors 
and  an  important  one.  But  it  is  not  the  only  one. 

It  is  important,  indeed  essential,  to  stress  from  the  start  that  this  is 
neither  an  action  against  scientology  nor  a  prosecution  of  it.  But  willy- nilly 
scientology  is  at  the  centre  of  the  dispute  of  what  is  best  for  the  children. 

The  father  and  his  counsel  have  stressed  that  they  are  not  here  to  defend 
scientology.  That  is  true  in  the  strict  sense  that  the  'church'  of  scientology 
is  not  a  party  to  the  proceedings.  But  they  have  known  from  the  start  what  the 
mother's  case  is.  It  is  plainly  set  out  in  the  affidavits.  If  there  remained 
any  doubt  it  was  dispelled  by  Mr  Kennedy  for  the  mother  at  a  hearing  for 
directions  in  January  1984.  The  father's  solicitor  is  a . scientologist .  He  has 
been  in  communication  with  the  solicitors  who  act  for  scientology.  There  has  _ 
been  ample  time  and  opportunity  to  assemble  and  adduce  documents  and  evidence  in 
refutation  of  the  mother's  allegations.  None  has  been  adduced.  Why?  Because 
the  mother's  case  is  based  largely  on  Scientology's  own  documents  and  as  the 
father's  counsel,  Mr  Johnson,  candidly,  albeit  plaintively,  said:  'What  can  we 
do  to  refute  what  is  stated  in  Scientology's  own  documents?' 

The  hearing  has  occupied  3  weeks. 

Most  of  it  has  been  focused  on  scientology,  what  it  is  and  what  are  its 
methods  and  processes.  Knowing  virtually  nothing  about  it  before  this  hearing, 

I  was  at  first  surprised  at  the  ambit  of  the  inquiry.  I  no  longer  am  surprised. 
It  is  a  very  serious  matter  so  far  as  these  children  are  concerned  and  the  time 
spent  on  it  has  not  been  excessive. 

The  parents  were  married  in  1973  and  late  that  year  B  was  born.  G  was  born 
in  December  1975. 

The  parents  separated  in  November  1978. 

In  December  1978  and  January  1979  the  parents  signed  agreements  by  virtue  of 
which  the  father  had  custody  of  the  children  and  the  mother  access. 

The  mother  lived  with  the  step-father  and  the  father  lived  with  the 
step-mother.  All  four  of  them  were  scientologists. 

In  March  1979  the  father  filed  a  petition  for  divorce  on  the  ground  of  the 
mother's  admitted  adultery  with  the  step-father. 

In  September  1979  a  decree  nisi  was  pronounced  and,  by  agreement,  custody  was 
committed  to  the  father.  The  divorce  was  made  absolute  in  November  1979. 
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The  father  and  step-mother  married. 

.  also  went  throuqh  a  ceremony  of  marriage  believing 

The  mother  and  step-father  also  went  «jroug#  ther,sJ'divorce  had  not  gone 

~I  HInin  Sr*.rSiS  raKir^r^hr^sf^oieLl^^re 

concluded  and  when  the  step-father's  parents  can  be  with  them  for  the  wedding. 

The  mother  and  step-father  have  made  their  home  in  a  commonwealth  country  and 
they  ask  that  the  children  live  with  them  there. 

The  father  and  step-mother's  marriage  is  happy  and  stable.  The  step-mother 

vl^fon^of  eachYother^reTheUf ather  1and * step-mothe^have  a^hild,  S,  aged  3  and 
they  are  expecting  another  baby  in  October. 

concern! ng^the  S^dyTASe^uSLn!  ^he^eS^^inacSrat^y^s^ibed  as 
an  'agreement',  was  that  the  custody  should  remain  with  the  father. 

In  the  summer  of  1982  when  the  children  were  staying  with  their  mother  and 
step-Ahe?^e  mother  decided  to  beep  them.  She  “d  tte  “tef-fatter  h3d  le£t 
scientology  and  she  instructed  solicitors  who  wrote  to  the  father. 

The  father  went  to  the  mother's  country.  The  mother  took  the  children  to  the 
aSd^eTather  w^^th^ed  in^ovSmber  1982. 

In  June  1983  the  mother  issued  her  application  for  care  and  control. 

Tn  Tune  1984  the  mother  and  step-father  came  to  England,  bought  a  house  in 
Eas^nStiad  and  have  been  seeing  the  children  regularly.  Those  are  the  bare 
bones  of  the  history.  Some  elaboration  is  called  for. 

After  their  marriage  the  father  and  mother  lived  in  East  Grinstead.  This  is 
wher^the  headquarters  of  scientology  in  this  country  is  situated  at  Saint  Hill 
yanor  It  was^ntil  recently  the  headquarters  worldwide.  There  are  many 
scientologists  Etoe  area,  Lme  working  on  the  staff  others  not  on  the  staff 
but  working  for  scientology  and  all  under  going  processing,  that  is  to  say 
auditing  and  training  courses  if  they  can  afford  it. 

As  to  the  separation  in  1978,  the  father  said  in  his  affidavit  that  this  was 
caused  by  the  mother's  relationship  with  the  step-father.  In  his  oral  evidence 
the  father  accepted  that  he  had  drawn  up  what  in  scientology  language  is 
dSlcrlbed  ala  ?doubt  formula'  in  which  he  said  that  he  considered  hrmself  the 
mlthll's  intellectual  superior,  that  he  had  doubts  about  the  wisdom  of  the 
marriage  and  that  separation  had  been  discussed  on  a  number  of  occasions. 

This  of  course,  puts  a  somewhat  different  complexion  on  the  matter.  It  is 
scarcely  lur^iHIg  that  with  a  husband  who  so  regarded  her,  she  became  attached 
to  a  man  who  held  her  in  full  regard  and  affection. 

As  to  the  custody  agreements  in  1978  and  1979:  the  father  naturaHy  attaches 
much  weight  to  them.  The  mother  says  that  throughout . she  wanted  the^children 
and  believed  that  it  would  be  better  for  them  to  be  with  her.  She  was 
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committed  scientologist  at  the  time.  Scientology  forbids  recourse  to  the  law 
courts  of  the  country  save  in  special  circumstances  with  permission.  The 
ordinary  courts  are  described  in  the  language  of  Scientology  as  the  /wog 
courts '  an  expression  invented  by  L  Ron  Hubbard,  the  founder  of  the  cult.  The 
mother  says  that  she  agreed  to  the  father  having  custody  because  of  the  pressure 
brought  to  bear  on  her  by  the  father  and  the  scientologists  concerned. _  The 
father  accepts  that  she  agreed  very  reluctantly.  He  accepts  that  she  is  a  good, 
loving  mother  and  that  the  children  love  her. 

At  the  time  of  the  separation  B  was  aged  just  5  and  G  not  quite  3.  Had  the 
dispute  come  to  court  one  cannot  be  sure,  of  course,  what  the  decision  would 
have  been,  but  it  is  not  unlikely  that  children  so  young  would  have  been  put  m 
■the  care  of  a  good  and  devoted  mother  as  this  one  is  and  always  has  been. 

BNut  the  question  today  5  1/2  years  later  is  what  is  better  for  the  children 
in  the  circumstances  as  they  are  now  and  are  likely  to  be. 

The  mother  agrees  that  the  father  loves  the  children.  The  children  love  both 
their  parents  and  are  fond  of  both  step- parents  and  get  on  well  with  them. 

As  to  the  'Chaplin's'  decision:  there  were  written  submissions  and  some  oral 
hearings .  It  is  noteworthy  that  from  start  to  finish  the  father's  submission  is 
couched  in  scientology  terminology  and  stresses  all  he  and  step-mother  have  done 
for  scientology,  how^correctly  they  have  complied  with  scientology  'ethics'  and 
how  the  mother  has  offended  against  those  'ethics'.  The  chaplin,  of  course,  was 
a  scientology  official. 

Both  the  mother  and  step-father  wanted  to  come  to  court  and  in  about  May  1980 
she  was  given  permission  to  do  so  by  the  'assistant  guardian'  ——  of  scientology 
—  on  condition  that  scientology  would  not  be  involved.  But  the  father 
intervened  with  the  guardian  and  the  permission  was  withdrawn. 

It  is  also  to  be  observed  that  from  March  1979  the  mother  had  been  trying  to 
get  a  hearing  before  the  'chaplin's  court'  in  the  United  States.  It  was 
refused.  It  is  plain  that  from  first  to  last  the  mother  wanted  the  children. 

She  should  have  gone  to  the  court.  As  a  scientologist  then  she  could  not. 

As  to  what  happened  in  the  summer  of  1982:  the  father  immediately  on  arrival 
applied  to  the  courts  of  the  country  concerned.  The  mother's  solicitor  was 
instructed.  This  was  on  the  Friday.  On  the  Saturday  the  father  saw  the 
children  at  the  mother's  home.  The  step-father  more  than  the  mother  was  in 
touch  with  the  solicitor.  On  the  Saturday  the  mother  took  the  children  to  the 
United  States.  She  did  so  because  she  was  in  fear  of  losing  them.  She  was 
cross-examined  at  some  length  about  whether  she  did  this  knowing  that  an  interim 
order  had  been  made  restraining  her  from  removing  the  children.  It  does  not 
affect  the  question  I  have  to  decide.  It  goes  to  credibility.  On  the  balance 
of  probabilities  she  was  told.  Whether  and  to  what  extent  she  grasped  it  is 
another  matter.  As  a  result  of  the  father's  arrival  she  was  in  a  state  of. 
shock.  She  knew  that  he  had  come  to  get  the  children  if  he  could  and  was  in 
great  fear  that  he  would  succeed.  It  is  understandable  that  she  did  not  absorb 
the  niceties.  She  impressed  me  throughout  as  a  wholly  honest  person.  None  the 
less,  she  should  not  have  done  what  she  did  do.  It  was  done  in  panic.  It  was 
not  in  the  better  interest  of  the  children.  Nor  was  it  right  not  to  keep  the 
father  informed  of  the  children's  well-being.  Apart  from  this  one  matter,  so 
far  as  I  can  recall,  her  credibility  has  not  been  impugned. 
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So  today  the  mother  asks  that  the  children  be  committed  to  her  care  to  live 
with  her  and  the  step-father  and  their  small  daughter  in  the  country  where  they 
hive  settled.  The  children  have  stayed  there  happily  for  three  lengthy  periods. 
The  mother  and  step-father  have  bought  the  house  in  East  Grinstead  as  a 
temporary  measure  to  be  near  the  children  and  see  them  pending  this  case. 


The  father  asks  that  they  continue  to  live  with  him  and  the  step-mother  and 
the  other  children  in  their  home  in  East  Grinstead  where  they  are  happy  and  well 
cared  for  and  at  the  school  where  they  have  been  for  some  time. 


If  those  alone  were  the  factors  I  think  that  the  scales  would  probably  come 
down  in  favour  of  not  disturbing  the  status  quo.  Indeed,  were  it  not  for  the 
scientology  factor,  the  mother  painfully  recognizes  that  she  would  not  now 
attempt  to  disturb  the  status  quo  and  she  herself  and  her  counsel  have  made  that 
plain  from  the  start. 

What  then  is  the  scientology  factor  and  what  weight  should  be  attached  to  it? 


'Horrendous' .  'Sinister'.  'A  lot  of  rotten  apples  in  it'.  Those  words  are 
not  mine.  They  are  the  father's  own  words  describing  practices  of  the  cult  and 
what  it  does  to  people  inside  and  outside  it.  'A  lot  of  villains  in  it'. 
'Dreadful  things  have  been  done  in  the  name  of  scientology'.  Those  words  are 
not  mine.  They  are  the  words  of  the  father's  counsel. 

The  father  at  one  stage  said  he  thought  that  these  evils  had  largely  been 
eradicated  in  1980.  In  the  light  of  the  evidence  not  surprisingly  that 
suggesstion  was  not  pursued  in  counsel's  final  address. 


What  is  scientology? 

It  j_s  a  word  invented  by  L  Ron  Hubbard,  the  founder  of  the  cult.  The 
concept,  stated  very  briefly,  is  that  from  the  beginning  of  time  everyone  is 
reincarnated .  Inside  each  of  us  is  a  spiritual  being  whom  Hubbard  calls  a 
'thetan'.  This  entity  is  there  to  help  improve  one  through  the  millenia.  But 
in  each  incarnation  we  are  handicapped  or  the  thetan  is  handicapped  by  the 
existence  in  us  of  'engrams'  as  Hubbard  calls  them  — —  bad  thoughts  or  past 
misdeeds  in  the  present  and  previous  incarnations.  Those  engrams  have  to  be 
removed  or  'cleared'  by  certain  processes  invented  by  Hubbard.  Until  they  are 
removed  the  thetan  cannot  operate  and  the  scientologist  is  known  as  a 
'pre-clear'.  After  they  are  removed,  the  scientologist  is  'clear'  and  becomes 
an  'operative  thetan'  (OT) .  From  there  on  he  gets  'case  gain'  —  improvement 
mentally,  physically  and  spiritually  and  begins  his  passage  'up  the  bridge  •  If 
he  transgresses  he  goes  back  to  the  beginning  and  is  reprocessed. 

Some  might  regard  this  as  an  extension  of  the  entertaining  science  fiction 
which  Hubbard  used  to  write  before  he  invented  and  founded  the  cult  which  now  in 
this  country  and  some  others  is  called  the  'church  of  scientology',  though  m 
Australia,  for  example,  it  calls  itself  the  'church  of  the  new  faith  . 

But  in  an  open  society  such  as  ours  people  can  believe  what  they  want  to  and 
band  together  and  promulgate  their  beliefs.  If  people  believe  that  the  earth  is 
flat  there  is  nothing  to  stop  them  believing  so,  saying  so  and  joining  together 
to  try  to  persuade  others. 
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Some  of  the  public  proclamations  of  Scientology  are  unexceptionable,  such, 
for  example,  that  scientologists  should  obey  the  law  of  the  land.  When  one 
looks  at  the  reality  behind  the  public  facade  the  matter  is  very  different,  as 

will  appear. 

What  are  'dianetics'? 

This  is  another  Hubbard-invented  word  to  describe  the  processes  whereby  the 
aims  of  Scientology  are  furthered.  Those  processes  are  'auditing'  and  training 

courses . 

'Auditing' 

'Auditing  is  a  simple,  thoroughly  designed  means  of  concentrating  the  mind  to 
the  state  of  a  controlled  trance.  The  aim  and  result  is  progressively  to 
enforce  loyalty  to  and  identification  with  Scientology  to  the  detriment  of  one  s 
natural  awareness  of  divergent  ways  of  thinking  and  outside  cultural  influences. 
Love  and  allegiance  are  more  and  more  given  exclusively  to  Scientology  and  L  Ron 

Hubbard. ' 

That  is  the  description  of  it  given  by  Dr  John  Gordon  Clark.  Dr  Clark  is  a 
Doctor  of  Medicine  of  Harvard  Medical  School  and  a  qualified  psychiatrist  and 
neurologist.  He  holds  high  appointments.  Among  others  he  is  Assistant  Clinical 
Professor  of  Psychiatry  at  Harvard  Medical  School  and  Consultant  in  Psychiatry 
at  Massachusetts  General  Hospital.  He  is  a  practising  psychiatrist .  He  has 
made  a  study  of  various  cults  and  taught  and  lectured  in  various  countries  on 
the  medical-psychiatric  aspects  of  forced  conversions  and  kindred  topics. 

He  was  cross-examined  at  considerable  length.  His  evidence  was  wholly 
convincing.  His  description  of  the  aims  and  effects  of  auditing  is  supported  by 
a  mass  of  other  evidence  and  refuted  by  none  (save  for  the . subjective  but  _ 
conditioned  views  of  some  of  the  scientologists  who  have  given  evidence)  an  is 
supported  by  documents  of  Scientology,  to  some  of  which  I  shall  refer  later. 

His  description  is  accurate. 

In  blunt  language,  'auditing'  is  a  process  of  conditioning,  brainwashing  and 
indoctrination . 

Dr  Clark  was  asked  about  other  scientology  cases  in  which  he  has  given 
evidence  to  the  same  effect.  I  am  not  quite  sure  what  the  point  was  unless  it 
was  to  show  that  he  had  become  obsessive.  If  that  was  the  point  I  can  only  say 
that  he  impressed  me  as  objective,  balanced,  very  careful  and  fair. 

What  is  the  fact  is  that  it  has  called  for  very  real  courage  to  speak  out  as 
he  has.  I  will  come  later  to  the  various  methods  used  by  the  'church'  of 
scientology  as  a  matter  of  deliberate  settled  policy  to  discredit  Dr  Clark  and 
any  others  who  criticize  it  or,  indeed,  others  who  the  'church'  thinks  may  in 
the  future  criticize  it. 

The  mother  complains  about  the  cult  and  its  practices  and  says  that  it  is 
pernicious.  Her  principal  complaints  and  my  findings  about  them  are  these. 


The  founder:  L  Ron  Hubbard 
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To  promote  himself  and  the  cult  he  has  made  the  following  other  false  claims: 

That  he  was  a  much  decorated  war  hero.  He  was  not. 

That  he  commanded  a  corvette  squadron.  He  did  not. 

That  he  was  awarded  the  Purple  Heart,  a  gallantry  decoration  for  those 
wounded  in  action.  He  was  not  wounded  and  was  not  so  decorated. 

That  he  was  crippled  and  blinded  in  the  war  and  cured  himself  with  dianetics 
techniques.  He  was  not  crippled  and  was  not  blinded. 

That  he  was  sent  by  US  naval  intelligence  to  break  up  a  black  magic  ring  in 
California.  He  was  not.  He  was  himself  a  member  of  that  occult  group  and 
practised  ritual  sexual  magic  in  it. 

That  he  was  a  graduate  of  George  Washington  University  and  an  atomic 
physicist.  The  facts  are  that  he  completed  only  1  year  of  college  and  faile 
the  one  course  in  nuclear  physics  in  which  he  enrolled. 

There  is  no  dispute  about  any  of  this.  The  evidence  is  unchallenged. 

Hubbard,  in  a  course  called  'purification  rundown'  (a  course  which  the  father 
and  step-mother  recently  attended,  paying  a  high  price  for  it),  claims  that  it 
will  increase  the  body's  resistance  to  radioactivity.  Shown  this,  the 
psychologist  who  gave  evidence  on  behalf  of  the  father  described  it  as _ 
'balderdash'.  Shown  Hubbard's  writings  about  psychiatry  and  psychologists  he 
agreed  that  it  was  'bunkum'. 

Hubbard  has  described  himself  as  'Dr  Hubbard'.  The  only  doctorate  he  has 
held  is  a  self-bestowed  'doctorate'  in  scientology. 

The  use  of  false,  spurious  descriptions  extends  downwards.  The  deputy . 
principal  of  the  school  where  the  children  are  at  present  being  educated  is  a 
scientologist.  At  various  times  he  has  worn  clerical  garb  and  described  himself 
as  'reverend'.  And  at  other  times  as  'professor'.  He  did  this,  he  accepts,  for 
promotional  reasons. 

Mr  Hubbard  went  into  hiding  in  1980.  Attempts  have  been  made  to  secure  his 
attendance  at  various  hearings  in  the  courts  of  the  United  States.  They  have 
all  failed  because  he  cannot  be  found  and  served. 

The  evidence  is  clear  and  conclusive:  Mr  Hubbard  is  a  charlatan  and  worse,  as 
are  his  wife  Mary  Sue  Hubbard  (she  has  been  convicted  of  criminal  offences  in 
the  United  States  in  connection  with  scientology  and  imprisoned)  and  the  clique 
at  the  top  privy  to  the  cult's  activities. 

Recruiting 

Various  promotional  campaigns  are  carried  out.  A  favoured  method  is  to  offer 
a  free  'personal  efficiency'  test.  When  that  has  been  carried  out  the  subject 
is  invariably  advised  that  he  or  she  is  in  need  of  scientology  and  dianetics. 
With  the  crude  cynicism  which  informs  the  reality  of  scientology  m  contrast  to 
its  cosmetic  appearances,  potential  recruits  are  described  as  'raw  meat  .  The 
objective  for  adherents  is  to  'get  the  meat  off  the  street'. 
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Locking  them  in 

Once  the  fish  is  on  the  hook  scientologists  must  go  to  all  and  any  lengths  to 
stop  it  wriggling  free. 

L  Ron  Hubbard  writes  this  (HCO  Bulletin  —  HCO  stands  for  'Hubbard 
Communictions  Office'  —  29  September  1959): 

'The  whole  dream  of  a  PE  (personal  efficiency)  foundation  is  to  get  the 
people  in  fast  get  them  invoiced  in  a  congress  type  assembly  line,  no  waiting, 
give  them  hot,  excited  positive  service  and  boot  them  on  through  to  their  HAS' 
[HAS  is  a  Hubbard  apprentice  scientologist]  'and  then  worry  about  doing 
something  else  with  them.  And  never  let  a  student  leave  or  quit  --  introvert 
him  like  a  bullet  and  get  him  to  get  audited.  If  he  gets  no  reality  don't  let 
him  wander  out.  If  he  walks  in  that  door  for  a  free  PE,  that's  it.  He  doesn't 
get  out  except  into  an  individual  auditor's  hands  in  the  real  tough  cases,  until 

he's  an  HAS. ' 

One  of  the  most  sinister  aspects  of  auditing,  one  that  shocked  the  father 
himself,  is  the  corrupt,  indeed  criminal,  use  of  the  confessions  made  to  the 
auditor.  Hubbard  has  emphasized  repeatedly  that  everything  said  during  auditing 
is  abolutely  confidential.  That  assurance  is  given  by  the  auditor  to  the  person 
being  audited. 

What  happens  is  that  that  person  communicates  to  the  auditor  his  inner-most 
thoughts  and  relates  any  criminal  offences  or  transgressions  of  any  kind,  any 
incidents  from  his  life  which  are  embarrassing  or  for  which  he  could  be 
blackmailed.  These  statements  are  written  down  by  the  auditor  including  time, 
place,  and  a  detailed  description  of  each  incident  as  well  as  who  were  present 
and  knew  about  the  incident. 

Contrary  to  the  assurance  of  confidentiality,  all  'auditing'  files  are 
available  to  Scientology's  intelligence  and  enforcement  bureaux  and  are  used,  if 
necessary  to  control  and  extort  obedience  from  the  person  who  was  audited.  If  a 
person  seeks  to  escape  from  Scientology  his  auditing  files  are  taken  by  the 
intelligence  bureau  and  used,  if  wished,  to  pressure  him  into  silence. .  They  are 
often  so  used  and  uncontroverted  evidence  of  this  has  been  given  at  this 
hearing. 

Closely  connected  with  this  is  the  duty  of  scientologists _ to  inform  on  each 
other.  This  is  done  by  means  of  'knowledge  reports'  to  'ethics',  the  department 
responsible  for  discipline.  Very  recently  (this  year,  1984)  one  such  report  was 
sent  to  ethics  by  the  step-mother  about  one  of  her  closest  friends;  and  one  such 
report  was  sent  by  the  principal  of  the  children's  school  about  a  part-time 
member  of  the  staff  and  the  parent  of  a  child  there. 

Thus  is  built  up  a  very  complete  dossier  on  every  scientologist  for  use  if 
need  be  for  the  purposes  I  have  mentioned. 

Dated  22  December  1972  a  top  priority  internal  security  project  was 
circulated: 

'This  is  a  top  priority  internal  security  project.  The  information  I  want  is 
to  be  obtained  from  ethics  files,  pc'  [that  is  pre-clear]  'files,  personnel 
files  and  interviews. 
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It  may  be  that  you  will  only  have  to,  for  example,  look  into  a  personnel 
file.  If,  however,  you  exhaust  the  file  check,  an  interview  will  have  o 
done.  This  action  can  be  done  by  your  MAA  [that  is  master  at  arms]. 

All  persons  on  your  staff  who  have  ever  been  employed  by  a  government  agency; 
this  would  include  a  person  working  as  an  informer  to  any  of  these  groups,  are 
to  be  reported  to  me.  Also,  include  city  government,  such  as  police 
departments.  Add  a  description  of  the  particular  post  said  person  held,  with 
the  time  and  connections. 

This  is  to  be  done  quickly  and  quietly.' 

It  is  no  surprise  that  to  escape  from  the  clutches  of  Scientology  calls  for 
great  courage  and  resolution.  The  stranglehold  is  tight  and  unrelenting  and  the 
discipline  ruthless.  And  of  course  there  is  the  anguish  of  conscience  in  the 
escaper  after  usually  many  years  of  commitment  to  Scientology.  The  mother  an 
stepfather  have  come  through  it  as  have  others  who  have  given  evidence. 

Recently  some  of  the  scientologists  in  East  Grinstead  are  half  way  to 
escaping.  They  describe  themselves  as  independent  scientologists,  They  still 
espouse  the  concepts  of  Scientology  but  they  are  in  rebellion  against  the 
'church's'  practices  and  have  left  the  'church'.  There  are,  it  seems,  a  fair 
number  of  them  and  it  may  be  that  for  them  there  is  safety  m  numbers.  I  do  not 

know. 

Apostasy  is  a  'high  crime'.  High  crimes  are  the  gravest  in  the  scientology 
calendar.  I  will  come  later  to  the  punitive  methods  adopted  to  deal  with 
apostate  and  others  who  incur  the  church's  displeasure. 


Teaching  students  to  lie 

Scientology  has  its  own  intelligence  branch, 
obtain  information  by  falsehood  and  deception, 
in  this  and  the  method  is  described  as  follows. 


One  of  its  activities  is  to 
Newly  joined  agents  are  trained 
I  quote  verbatim: 


Intelligence  specialist  training  routine  TR~ 1 

Purpose:  To  train  the  student  to  give  a  false  statement  with  good  TR-1. 
train  the  student  to  outflow  false  data  effectively. 


To 


Command  given  by  coach.  Part  2  interview 


Position:  Same  as  TR-1. 

Commands:  Part  1:  "Tell  me  a  lie", 
type  2  WC  by  coach. 

Training  Stress:  In  Part  1  coach  gives  command,  student  originates  a 
falsehood  .  Coach  flunks  for  out  TR  1  or  TR  0.  In  Part  2  coach  asks  questions 
of  a  student  on  his  background  or  a  subject.  Student  gives  untrue  data  of  a 
plausible  sort  that  the  student  backs  up  with  further  explanatory  data  upon  the 
coach  further  questions.  The  coach  flunks  for  out  TR  0  and  TR  1,  and  for 
students  fumbling  on  question  answers.  The  student  should  be  coached  on 
gradient  until  he/she  can  lie  facily'  [meaning,  I  suppose,  facilely  ]. 


'Short  example: 
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Coach:  Where  do  you  come  from? 

Student:  I  come  from  the  housewives  committee  on  drug  abuse. 

Coach:  But  you  said  earlier  that  you  were  single. 

Student:  Well,  actually  I  was  married  but  am  divorced.  I  have  two  kids  in 
the  surburbs  where  I  am  a  housewife,  in  fact  I'm  a  member  of  the  PTA. 

Coach:  What  town  is  it  that  you  live  in? 

Student:  West  Brighton. 

Coach:  But  there  is  no  public  school  in  West  Brighton. 

Student:  I  know.  I  send  my  children  to  school  in  Brighton,  and  that's  where 
I'm  a  PTA  member. 

Coach:  Oh,  and  who  is  the  Chairman  there?  etc.' 

Intelligence  gathering  and  its  uses 

Hubbard  proclaims  in  his  public  writings  that  the  law  of  the  country  must  be 
obeyed  and  no  illegal  activities  undertaken.  The  following  scientology 
directives  and  extracts  show  the  hidden  reality  and  show  that  what  Hubbard 
professes  is  a  cynical  lie: 

'.  .  .  Hubbard  Communications  Office  Saint  Hill  Manor,  East  Grinstead,  Sussex 

HCO  policy  letter  of  20  May  1970  Guardian  Public  Relationships 

The  guardian's  office  handles  certain  publics  which  are  its  sole 
responsibility.  These  publics  are  as  follows: 

press  relations 

government  relations 

special  guardian's  group  relations 

opposition  group  relations 

troublesome  relations. 

In  press  relations  are  included  relations  with  the  press,  radio,  television 
and  magazines.  Although  the  public  divisions  may  place  news  releases,  appear  on 
radio  or  television  or  write  stories  for  magazines,  all  such  is  done  in 
co-ordination  with  and  approved  by  the  public  relations  bureau  of  the  guardian's 
office.  Any  reporter  calling  the  organization  is  routed  to  the  guardian  public 
relations  bureau. 

All  relationships  with  governmental  agencies  and  government  officials  are 
handled  by  the  guardian's  office  or  are  cleared  through  the  guardian's  office. 
The  legal  bureau  receives  and  then  handles  or  approves  all  correspondence  to  and 
from  government  officials  acting  in  an  official  capacity;  and  whether  such  are 
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local,  county,  district  (state)  or  national,  all  are  handled  by  the  legal 
bureau. 

The  public  relations  bureau  handles  visiting  government  officials,  all 
lobbying  actions  and  carries  out  all  public  relations  programmes  involved  with 
the  government. 

are  specialized  groups  which  are  either  established  by  the  guardian  s 
office  or  with  which  the  guardian's  office  is  co-acting  towards  mutual  goals. 
These  fall  under  the  purview  of  the  public  relations  bureau. 

Opposition  group  relations  are  in  the  sphere  of  the  guardian's  office.  These 
opposition  groups  are  those  which  are  acting  against  Scientology  or  against  the 
goals  of  scientology. 

Troublesome  relations  is  a  catchall  to  include  all  those  relations  which  the 
organization  has  not  handled  with  its  various  publics  and  which  then  wind  up  on 
guardian  lines.  Into  this  category  fall  business  firms  which  sue  the 
organization,  threatening  former  scientologists  expelled  by  the  church, _ 
non-authorized  squirrel  groups,  hostile  members  of  the  immediate  community  and 
so  on. 

Mary  Sue  Hubbard  Controller  for  L  Ron  Hubbard  Founder  .  .  . ' 

Next:'.  .  .  HCO  policy  letter  of  15  August  1960 

In  the  fact  of  danger  for  govts  or  courts  there  are  only  two  errors  one  can 
make:  (a)  do  nothing  and  (b)  defend.  The  right  things  to  do  with  any  threat  are 
to  (1)  find  out  if  we  want  to  play  the  offered  game  or  not,  (2)  if  not,  to 

derail  the  offered  game  with  a  feint  or  attack  upon  the  most  vulnerable  point 

which  can  be  disclosed  in  the  enemy  ranks.  (3)  Make  enough  threat  or  clamor  to 
cause  the  enemy  to  quail.  (4)  Don't  try  to  get  any  money  out  of  it.  (5)  Make 
every  attack  on  us  also  sell  scientology  and  (6)  win.  If  attacked  on  some 
vulnerable  point  by  anyone  or  anything  or  any  organization,  always  find  or 
manufacture  enough  threat  against  them  to  cause  them  to  sue  for  peace.  Peace  is 
bought  with  an  exchange  of  advantage,  so  make  the  advantage  and  then  settle. 
Don't  ever  defend.  Always  attack.  Don't  ever  do  nothing.  Unexpected  attacks 
in  the  rear  of  the  enemy's  front  ranks  work  best. 

The  goal  of  the  department  is  to  bring  the  government  and  hostile 

philosophies  or  societies  into  a  state  of  complete  compliance  with  the  goals  of 
scientology.  This  is  done  by  high  level  ability  to  control  and  in  its  absence 
by  low  level  ability  to  overwhelm.  Introvert  such  agencies'  [that  is  their  word 
for  'infiltrate']  'control  such  agencies.  Scientology  is  the  only  game  on  earth 
where  everybody  wins.  There  is  no  overt  in  bringing  good  order  .  .  . ' 

'Overt'  is  a  wrong-doing  against  scientology. 

Then  on  9  March  1970  this  letter: 

'The  following  is  a  list  of  the  successful  and  unsuccessful  action  used  by 
intelligence. 


Successful 
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Prosecuting  Traitors'  [that  means  traitors  to  scientology]  '1.  In  the  United 
States  finding  evidence  of  a  crime  and  handing  it  oyer  to  the  police  or 
vice-squad.  This  is  any  crime.  2.  In  the  United  Kingdom  finding  evidence  of 
a  crime  against  the  org'  [that  means  'organization']  'and  having  a  representaion 
of  the  church  press  charges  for  a  prosecution. 

Regularly  getting  out  files  and  reading  through  them.  Especially  any  files 
or  cases  that  were  handled  prior  to  your  coming  on  post. 


If  reading  through  files  brings  out  a  connection  you  were  not  aware  of,  or 
had  forgotten,  chase  it  up  and  get  out  the  other  files  pertinent  to  the  area. 

All  these  are  the  files  which  Hubbard  says  are  absolutely  confidential. 


'Use  the  files  regularly  and  continuously  referring  to  them  as  often  as 
possible. 

Cross-filing  should  not  only  be  done  under  names  of  people  but  under  groups 
and  organizations  as  well.  Also  under  subjects.  In  other  words  thorough 
cross-filing. 

Use  of  telephoning  to  get  simple  information  such  as  addresses,  etc, rather 
than  a  personal  visit. 

Contacting  the  secretary  or  aide  of  the  person  you  are  interested  in  and 
chatting  them  up.  Note  this  is  very  successful  in  getting  tricky  information 
that  is  not  available  in  other  areas.  Is  Dr  so  and  so  on  his  vacation  now. 

Where  is  he?  How  long  will  he  be  gone? 

Invent  letterhead  of  some  organization  that  is  spurious,  ie  have  it  printed 
up  and  use  it  to  make  queries.  Use  some  fairly  safe  address  but  don't  he 
over— cautious .  If  you  have  a  letterhead  nobody  seems  to  bother  checking  it. 
Examples:  "Ford  Foto  Features”  or  ”The  Council  for  Human  Relations  in  Industry”. 
If  you  have  a  letterhead  of  any  sort  you  will  get  answers  to  your  questions  most 
of  the  time.  Of  these,  using  a  phoney  news  agency  is  the  most  successful. 

Using  2D'  [that  means  'second  dynamics',  and  it  means  sexual  relations  or 
relationships  or  family  relationships]  'on  someone  high  in  the  government  to 
seduce  them  over  to  our  side.  This  particular  action  was  not  started  as  an 
intelligence  action  but  was  more  personal.  It  did  however  move  into  2D 
activity. 

Infiltrating  an  enemy  group  with  the  end  of  getting  documents.  These  can 
either  be  about  their  own  plans  or  what  they  have  on  us. 

Convert  third  partying  with  forged  or  phoney  signatures.  Anonymous  third 
partying.  Particularly  the  internal  revenue  service  appears  to  follow  up  every 
tip  off  they  get.  Getting  information  out  of  files.  This  is  of  course  only 
vital  files,  not  just  any  files. 

Direct  theft  of  documents  .  .  . ' 


'Third  partying'  in  scientology  jargon  is  character  assassination. 
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Next,  25  March  1977: 

'RE:  Red  Box. 

Dear  all. 

This  is  to  introduce  into  BIUS  the  complete  red  box  system.  Most  of  you  have 
heard  of  this  earlier  —  I  will  now  explain  it  in  detail. 

First  of  all,  all  data  that  is  red  box  material  is  attached. 

Secondly,  you  must  ensure  that  none  of  your  juniors  (for  those  of  you  who 
have  them)  have  red  box  data  in  their  areas.  All  the  red  box  material  from  your 
areas  must  be  centrally  located,  together  and  in  a  moveable  container  (ideally  a 
briefcase) ,  locked,  and  marked. 

When  this  is  done  in  each  area,  we  will  divide  up  the  amounts  and  deputize 
persons  in  the  area  to  be  responsible  for  its  removal  from  the  premises  in  the 
case  of  a  raid. 

This  procedure  will  be  drilled.  This  procedure  will  stay  in  at  the  new 
location. 

Please  have  all  this  data  sorted  and  located  in  proper  container  by  Monday 
night  March  28.  I  will  then  divide  up  removal  duties,  and  we  will  drill  it 
Tuesday  night  just  before  the  all  hands. 

Now  this  is  the  red  box  data. 

1.  What  is  red  box  data? 

(a)  Proof  that  a  scientologist  is  involved  in  criminal  activities. 

(b)  Anything  illegal  that  implicates  MSH  (Mary  Sue  Hubbard,  that  is),  LRH  (L 
Ron  Hubbard) . 

(c)  Large  amounts  of  non-FOI  documents. 

(d)  Operations  against  any  government  group  or  persons. 

(e)  All  operations  that  contain  illegal  activities. 

(f)  Evidence  of  incriminating  activities. 

(g)  Names  and  details  of  confidential  financial  accounts  .  .  . ' 

Those  directives  speak  for  themselves.  Comment  from  me  is  unnecessary. 

In  1983  those  at  Saint  Hill,  East  Grinstead,  tried  to  improve  the  public 
reputation  of  Scientology  and  invited  the  press  to  look  round  Saint  Hill  Manor. 

A  short  article  appeared  in  The  Times  of  17  August  1983  by  its  religious 
correspondent.  One  wonders  whether  he  was  shown  the  red  box  data  or  told  of  its 
existence  or,  indeed,  of  any  other  of  the  material  which  I  have  been  quoting.  I 
doubt  it. 
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Training  courses 

Courses  are  held  on  a  very  large  number  of  scientology  topics  both  in  the 
United  Kingdom  and  in  the  United  States  of  America  at  'Flag',  that  is  the 
headquarters  of  'Sea  Org',  which  is  the  high  command.  They  become  more  advanced 
as  one  advances  'across  or  up  the  bridge'.  These  courses,  or  some  of  them, 
include  auditing  as  part  of  them,  as  I  understand  it. 

They  can  be  very  dangerous  to  the  mental  health  of  the  trainee  and  evidence 
has  been  given  of  instances  of  mental  breakdown  during  the  course  of  them  or  as 
the  result  of  them. 

Discipline 

Discipline  is  ruthless  and  obedience  has  to  be  unquestioning. 

Scientologist  working  on  the  staff  are  required  to  work  inordinately  long 
hours  for  their  keep  and  a  pittance.  The  purpose,  as  Mr  Arastrong  describes  it, 
pursuant  to  L  Ron  Hubbard's  orders  is  to  keep . individuals  impoverished  so  that 
they  become  completely  dependent  on  the  organization  for  their  basic  needs  on  a 
daily  basis.  Mr  Armstrong  was  a  scientologist  for  13  years  from  1969.  For 
several  of  them  he  worked  on  Hubbard's  personal  staff  and  was  privy  to  what  went 
on  in  the  innermost  circles. 

A  catch-phrase  constantly  recurring  is  'the  greatest  good  for  the  greatest 
number  of  dynamics'.  The  step-father  and  his  first  wife  were  ordered  to  leave 
their  little  daughter  full  time  with  a  baby-minder  so  as  to  put  in  maximum  hours 
to  'clear  the  planet',  this  being  'for  the  greatest  good  for  the  greatest  number 
of  dynamics' .  For  several  months  they  saw  their  daughter  only  on  weekends. 

When  he  insisted  on  leaving  earlier  to  bring  the  child  home  during  the  weekdays 
he  was  threatened  with  'ethics  condition',  that  is  to  say  disciplinary  action. 

On  another  occasion  in  1976  his  wife  received  special  permission  to  visit  a 
doctor  because  of  a  recurring  abdominal  complaint.  She  telephoned  to  say  she 
had  to  go  to  hospital  immediately.  He  asked  if  he  could  leave  to  see  her.  He 
was  told  'get  your  stats  up  and  you  can  leave  at  4.30,  not  before'.  'Get  your 
stats  up'  means  'meet  your  performance  or  productivity  quota'. 

Scientology  must  come  first  before  family  and  friends.  Much  evidence  has 
been  given  and  not  disputed  of  how  it  leads  to  alienation  of  one  spouse  from 
another,  of  alienation  from  children  and  from  friends. 

Another  witness,  Mrs  B  was  a  scientologist  from  1972  and  rose  quickly  in  the 
organisation.  She  had  a  3-year  daughter.  None  the  less,  for  a  period  of  months 
she  was  required  to  work  from  8.30  in  the  morning  to  1  am  the  following  day. 

She  was  allowed  only  15  minutes  daily  to  put  her  daughter  to  bed.  On  one 
occasion  when  the  child  broke  her  arm  and  she  took  her  to  the  doctor  she  was 
directed  to  work  all  night  as  a  penalty. 

In  January  1982  Mrs  B  was  made  commanding  officer  of  the  organization,  Saint 
Hill  United  Kingdom  Foundation.  At  around  this  time  the  commodore's  messenger's 
org  (that  is,  top  management)  in  the  United  States  were  originating  an 
increasing  number  of  international  directives  which  seemed  to  her  to  be  wrong 
and  bad.  She  wrote  a  report  addressing  it  to  L  Ron  Hubbard.  Eight  days  plater, 
in  November  1982,  she  was  removed  from  her  post  and  assigned  to  the  'RPF'  (that 
is,  rehabilitation  project  force).  She  was  refused  counselling,  required  to 


PAGE  16 


[1985]  FLR  134 


do  at  least  12  hours  physical  work  a  day  (shifting  bricks,  emptying  bins,  etc) 
and  to  communicate  with  no  one,  except  to  receive  orders.  The  work  aggravated  a 
chronic  back  condition.  When  she  protested  she  was  threatened  with  being 
declared  a  '  suppressive  person'  (a  high  crime  see  below) .  Her  time  with  her 
children  was  limited  to  one  half  hour  per  day. 


Another  witness  worked  at  'Flag'  and  became  an  'L  Ron  Hubbard  public 
relations  officer',  one  of  only  three  in  the  world  and  a  high  appointment.  In 
1977  she  declined  to  undertake  a  mission  that  would  cause  her  to  leave  her  young 
daughter  for  at  least  2  months.  She  was  shouted  at  and  abused  because  she  put 
the  care  of  her  child  first.  She  was  subjected  to  a  committee  of  evidence 
(that  is,  a  disciplinary  tribunal):  she  left  'Flag'. 

Those  are  a  few  of  many  illustrations,  proved  in  evidence,  of  the  ruthless 
and  inhuman  disciplinary  measures. 


Suppressive  acts  (SA) ,  Suppressive  persons  (SP) ,  Potential  trouble  sources 
(PTS) ,  and  Disconnection 

A  'suppressive  act'  is  any  act  which  seniors  consider  to  be  against  the 
interests  of  Scientology.  A  'suppressive  person'  is  a  scientologist  who  does  a 
suppressive  act.  A  'potential  trouble  source'  is  anyone  outside  Scientology  who 
is  opposed  to  the  cult  or  anyone  inside  it  who  has  been  declared  a  suppressive 
person. 

A  scientologist  who  is  connected  with  a  potential  trouble  source  --  spouse, 
affianced,  relative,  friend  or  business  associate —  is  ordered  to  disconnect 
from  that  person  and,  if  that  is  not  done,  the  scientologist  will  himself  or 
herself  be  declared  a  suppressive  person. 

Very  many  examples  have  been  given  and  proved  in  evidence.  Two  will  suffice 
as  examples. 

Mrs  F  was  a  scientologist  and  until  recently  a  senior  staff  member  of  the 

'church'  of  Scientology  at  Saint  Hill  Manor  until  —  and  I  quote  her  own  words 

—  'I  resigned  because  its  practices  were  dishonest,  degrading  and  oppressive'. 
She  and  the  deputy  principal  (also  a  scientologist  as  mentioned  earlier)  were  in 
love  and  planned  marriage  when  his  divorce  came  through.  She  had  been  ordered 
to  disconnect  from  a  close  woman  friend.  She  discussed  this  and  her 
disenchantment  with  Scientology  with  her  fiance.  He  was  subjected  to  an  'ethics 

interview'  at  Saint  Hill  and  the  school.  He  wrote  her  a  letter  dated  16  January 

1984 : 


Dear  [so  and  so], 

I  have  done  conditions  and  decided  that  I  am  a  scientologist  before  all  and 
do  not  wish  to  have  any  opposition  to  the  church  on  my  lines.  I  agree  with  the 
disconnection  of  technology  when  a  person  commits  a  suppressive  act,  to  assist 
them  to  confront  and  handle  their  behaviour.  I  believe  that  outnesses  or. 
disagreements  can  be  handled  on  church  lines.  I  believe  there  is  no  survival 
off  these  lines.  I  believe  that  I  must  not . compromise  my  position  and  that  your 
only  hope  lies  in  resolving  your  problems  with  the  terminals  here  at  Saint  Hill. 
I  believe  that  you  should  take  advantage  of  the  help  offered  to  get  any  false 
data  corrected  and  any  out-ethics  handled. 
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I  believe  I  have  not  been  firm  in  cutting  entheta  lines  and  so  have  allowed  a 
dwindling  spiral  for  us  both.  I  believe  you  are  a  remarkable  being  who  I  wanted 
to  share  an  ethical  future  with. 


Please  listen  to  me,  sweetheart,  See  the  RTC  mission  and  hear  their  data 
Let's  live  within  the  church's  protection. 


If  you  will  not  do  this  for  me  and  you,  then  I  must  disconnect, 
believe  you  are  acting  for  our  survival.  It's  not  a  connection  of 
integrity",  it's  a  question  of  survival  along  all  dynamics  .  .  . 


as  I  cannot 
"your 


The  father  had  a  business  associate  and  close  friend.  He  incurred  the 
church's  disfavour  —  he  was  declared  a  suppressive  person,  I  think  --  and  he 
and  the  father  fell  apart  and  had  a  business  dispute.  The  father  wrote  him  this 
letter  dated  6  April  1983  with  copies  to  the  'justice  chief  international  and 
the  'special  unit  world  wide': 


Dear  [so  and  so], 

You  have  since  your  return  in  January  behaved  in  a  destructive  and 
suppressivs  way  towards  ns  and  ny  conpany. 

In  his  recent  Journal  37,  LRH  says  that  any  suppressive  person  seeking  to 
dissuade  or  invalidate  one  deals  only  in  lies.  And  that  truth  blows  the  lies 

away. 

You  are  dealing  in  lies.  Your  non  confront,  unwillingness  to  communicate, 
not-is-ness  and  lies  have  added  complexity  to  the  situation: 


1.  You  proceeded  contrary  to  our  agreement,  to  enter  into  a  carpet  supply 
business  using  the  same  comm  lines  as  the  cleaning  company.  This  without  any 
reference  to  me. 

2.  You  have  attempted  to  hold  me  to  a  "connection"  with  you  as  a  declared  SP 
knowing  that  such  connection  would  prevent  me  from  progressing  in  Scientology. 
You  have  done  this  by  refusing  direct  communication  between  us  on  to  the  two 
outstanding  matters  of  taxation  and  the  valuation  of  the  companies. 

3.  Rather  than  communication  and  confront  of  these  subjects  you  have 
interjected  a  firm  of  solicitors,  two  of  whom  are  declared  SP's  again  with  the 
knowledge  of  the  difficulty  this  would  create.  You  have  apparently  instructed 
these  solicitors  to  act  against  me  based  on  lies. 


4.  You  have  been  obstructive,  suppressively  so,  in  the  matter  of  your 
vacating  the  premises,  and  to  my  idea  of  the  workable  solution  of  the  partition. 

5.  You  have  taken  up  with  Ron  Hopkins,  a  declared  and  expelled  SP  and  thereby 
introduced  another  suppressive  element  into  the  premises  and  thus  onto  my  lines. 

I  have  thought  long  and  hard  about  you  of  late.  I  have  recently  done  a  very 
thorough  PTS  C/S  1  course  at  AOSH'  [that  is  Saint  Hill]. 

'Your  actions,  attitudes  and  intentions  are  compatible  with  those  of  LRH  data 
on  SP's.  What  you  are  now  doing  in  setting  yourself  against  the  church  is  not 
only  very  suppressive  but  also  non-survival  for  you,  your  family  and  any  group 
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you  are  associated  with. 

My  advice  to  you  would  be  to  stop  your  suppressive  actions  and  drop  all  your 
SP  connections  and  get  yourself  to  IJC'  [that  is  international  justice  chief] 
'and  get  this  scene  handled  now. 

j  have  regretably  no  illusions  about  your  accepting  this  .  .  • 

Punishment  and  persecution 

I  have  already  mentiioned  some  of  the  forms  of  punishment  and  examples  of 
their  use.  There  is  more  where  the  'church's'  enemies  are  concerned 
suppressive  persons  and  critics. 

'Fair  game  policy' 

In  his  HCO  policy  letter  of  18  October  1967,  L  Ron  Hubbard,  founder, 
directed: 

'Penalties  for  lower  condition  (applies  both  orgs  and  sea  org)  . 

Liability  —  suspension  of  pay  and  a  dirty  grey  rag  on  left  arm  and  day  and 
night  confinement  to  org  premises. 

Treason'  [that  means  to  say,  treason  against  Scientology]  —  'suspension  of 
pay  and  deprivation  of  all  uniforms  and  insignia,  a  black  mark  on  left  cheek  and 
confinement  on  org  premises  or  dismissal  from  post  and  debarment  from  premises. 

Doubt  —  debarment  from  premises.  Not  to  be  employed.  Payment  of  fine 
amounting  to  any  sum  may  have  cost  org.  Not  to  be  trained  or  processed.  Not  to 
be  communicated  or  argued  with. 

Enemy  —  SP  order.  Fair  game.  May  be  deprived  of  property  or  injured  by 
means  of  any  scientologist  without  any  discipline  of  the  scientologist.  May  be 
tricked,  sued  or  lied  to  or  destroyed. 

L  Ron  Hubbard 

Founder.  .  . ' 

In  his  HCO  policy  letter  of  21  October  1968,  Hubbard  directed: 

'Cancellation  of  fair  game. 

The  practice  of  declaring  people  fair  game  will  cease.  Fair  game  may  not 
appear  on  any  ethics  order.  It  causes  bad  public  relations.  This  PL'  [that  is 
policy  letter]  'does  not  cancel  any  policy  on  the  treatment  or  handling  of  an 
SP. 


L  Ron  Hubbard 
Founder.  .  . ' 

It  was  suggested,  but  not  pursued,  that  this  did  cancel  the  fair  game 
treatment.  It  did  nothing  of  the  kind  as  the  last  sentence  shows.  It  was 
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cosmetic  only  for  public  consumption.  Deprival  of  property,  injury  by  any 
means ,  trickery,  suing,  lying  or  destruction  have  been  pursued  throughout  and  to 
this  day  with  the  fullest  possible  vigour. 

To  give  two  illustrations:  Beginning  in  1977  the  church  of  Scientology  have 
conducted  a  compaign  of  persecution  against  Dr  Clark.  They  wrote  letters  to  the 
Dean  at  the  Harvard  Medical  School  and  to  the  Director  of  the  Massachusetts 
General  Hospital.  But  they  refused  to  gag  him.  Their  agents  tracked  down  and 
telephoned  several  of  his  patients  and  interviewed  his  neighbours  looking  for 
evidence  to  impugn  his  private  or  personal  actions.  They  submitted  a  critical 
report  to  a  committee  of  the  Massachusetts  State  Senate.  On  three  occasions 
during  the  last  5  years  a  Scientology  'front'  called  the  Citizens'  Commission  on 
Human  Rights  have  brought  complaints  against  him  to  the  Massachusetts  Medical 
Board  of  Registration  alleging  improper  professional  conduct.  In  1980  he  was  _ 
declared  a  'number  one  enemy'  and  in  1981  they  brought  two  law  suits  against  him 
(summarily  dismissed,  but  costly  and  worrying) .  They  distributed  leaflets  at 
the  Massachusetts  General  Hospital  offering  a  $25,000  reward  to . employees . for 
evidence  which  would  lead  to  his  conviction  on  any  charge  of  criminal  activity. 
They  stole  his  employment  record  from  another  Boston  hospital.  They  convened 
press  conferences  calculated  to  ruin  his  professional  reputation.  It  all 
failed,  but  that  is  of  minor  importance  to  scientology.  'Throw  enough  mud  and 
some  will  stick'.  It  has  caused  him  heavy  cost  in  time  and  money  and  anxiety. 

Mr  Armstrong  points  out  that  the  claim  that  'fair  game'  has  been  cancelled  is 
untrue.  He  was  declared  'fair  game'.  They  disseminated  stories 

internationally,  falsely  accusing  him  of  theft,  hired  paid  bullies  to  harass  him 
and  his  wife  day  and  night  for  over  a  month,  they  threatened  his  life,  they 
assaulted  him  and  they  hit  him  with  a  car . 

Black  Propaganda 

By  HCO  policy  letter  of  11  May  1971  Hubbard  directed: 

'Black  PR.  About  the  most  involved  employment  of  PR  is  its  covert  use  in 
destroying  the  repute  of  individuals  and  groups.  More  correctly  this  is 
technically  called  black  propaganda.' 

Use  of  the  courts 

'Level  'O'  checksheet  by  L  Ron  Hubbard: 

The  purpose  of  the  suit  is  to  harass  and  discourage  rather  than  to  win. 

The  law  can  be  used  very  easily  to  harass,  and  enough  harassment  on  somebody 
who  is  simply  on  the  thin  edge  anyway,  well  knowing  that  he  is  not  authorized, 
will  generally  be  sufficient  to  cause  his  professional  decease.' 

And  then  this  directive  concludes  with  these  words: 

'If  possible,  of  course,  ruin  him  utterly.' 

Some  of  the  scientology  jargon  in  its  own  documents,  which  I  have  been 
citing,  may  not  be  clear  to  someone  who  has  not  had  to  undergo  the  task  of 
having  them  explained  over  the  weeks.  But  their  meaning  is  clear  and  they  show 
out  of  the  cult's  own  mouth  the  frightening,  digraceful  and  illegal  lengths  to 
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which  it  is  prepared  to  go  and  does  go. 


There  has  been  harassment  ^^^^^^church^wh^i^turn  sent  them  with 

father  sent  the  documents  “^^.^ffice  S  the  town  where  the  mother 

directions  to  the  head  of  the  9  persuade  them  to  discontinue  the 

and  step-father  lived.  They  ' t  d  ^  interfering  with  the  'spiritual 

proceedings.  If  they  did  not  t  y  eXDelled  from  the  'church'.  They 

progress'  of  the  children  and  ather ' s  company's  employees,  a 

refused.  Soon  afterwards  one  o  told  the  step-father  that  this  was  because 

scientologist,  resigned  his  3°  •  said  that  he  had  not  wished  to  leave 

he  was  'engaging  in  suppressive  acts'.  saf°  7^  C™*/ 

the  company  but  had  been  ordered  to  do  so  by  the  church  . 

.  .  .  +v,-ie  at  -the  hearing  for  directions  in  January  1984.  I 

warne^that^any^ontinuance^or^repetition  would  be  severely  dealt  with  and  ft  fs 

right  to  say  that  there  has  been  none. 

Now  at  the  end  of  this  case  I. repeat  P-MigOM**  5""  ^ 

harassment  SranfdelSiption^Anyonl' connected  wih  this  case  it  will  be  dealt 
with  with  the  utmost  severity. 

Money 

The  cost  of  'services' 

The  prices  charged  by  Scientology  for  auditing  or  courses  r^lei?' '  is 

^^"SfSo1^ bSSTSStS  and"taking  SS-  ^Hdvance  up  the  bridge  for 
all  of  which  he  has  to  pay. 

d^rlo'ailnLed^tui^e  ^ellH  SlIrTuMSiy  SSoS"*^  £ 

not. 

No  recruit  or  scientologist  can  have  these  services  without  the  paying  for 
them.  There  is  no  tempering  of  the  wind  to  a  shorn  lamb. 

Scientology  claimed  recently  that  they  would  'clear  the  planet'  within  5 
years.  Herein  is  a  paradox  How  can  they  ^  by  the 

adherentsCjusttas°everythingeelsePisl  Their  reasoning  powers  have  been  blocked 
out. 

Apparatus  and  materials 

There  is  a  very  long  list  of  these  and  scientologists  are  expected  to  buy  at 
heavy  costs. 

An  example  is  the  'E  meter'.  Hubbard  in  his  book  Scientology:  The 
Fundamentals  of  Thought  describes  it  as  follows: 


[1985]  FLR  134 


PAGE  21 


'The  Hubbard  electrometer  is  a  religious  artifact  used  in  the  church 
confessional.  It,  in  itself,  does  nothing,  and  is  used  by  ministers  only  to 
assist  parishioners  in  locating  areas  of  spiritual  distress  or  travail.' 

'Ministers'  are  auditors.  'Parishioners'  are  people  being  audited. 

That  is  the  description  of  it  for  public  consumption.  Privately  it  is  used 
as  a  means  of  intimidation  (see  the  US  Mission  Holders  Conference  below) . 

Dr  Clark  described  it  as  a  crude  lie-detector.  The  psychologist,  already 
mentioned,  describes  it  as  a  psychogalvanometer,  costing  @28.50.  The  father  and 
step-mother  have  one  in  their  house  which  they  bought  some  years  ago.  It  cost 
them  about  @400. 

'Regging' 

This  is  the  word  used  to  describe  extorting  money. 

Examples  proved  in  evidence  and  not  challenged  are: 

Two  people  were  persuaded  to  sell  their  respective  houses.  Proceeds  were 
used  to  pay  for  scientologist  services.  Both  were  left  with  virtually  no 
assets . 

A  man  was  persuaded  to  pay  the  entirety  of  his  worker's  compensation  payment, 
approximately  $18,000,  towards  'services'. 

A  man  was  persuaded  to  pay  $52,000  out  of  a  settlement  awarded  to  him  for 
permanent  injuries  from  a  motorcycle  accident. 

A  married  couple  were  persuaded  to  pay  $105,000  by  selling  off  a  large  part 
of  the  wife's  inherited  stocks  and  shares. 

A  man  undergoing  chemotherapy  for  terminal  lymphatic  cancer  was  persuaded  to 
pay  $24,000. 

These  are  examples  only. 

The  US  Mission  Holders'  Conference,  San  Francisco  1982 

Missioners  are  those  in  charge  of  Scientology  missions  whose  function  it  is 
to  proselytize  and  get  people  into  Scientology. 

They  were  summoned  to  a  'conference'  in  San  Francisco  to  be  addressed  by  'top 
officials  of  the  sea  organization'.  These  persons  ae  given  the  appellations  of 
naval  ranks.  Hubbard  is  the  'commodore'. 

The  top  officials  were  a  'captain'  and  two  'commanders'.  They  took  it  in 
turns  to  harangue  the  unfortunate  missioners.  Present  were  Scientology's  own 
police  and  'masters  at  arms'  (MAAs) .  The  whole  burden  of  the  harangue  was  get 
more  money  in  or  else.  They  had  to  double  their  quota  of  recruits.  They  had  to 
pay  $15,000  a  day  for  investigators.  They  had  to  get  rid  of  certain 
publications  and  buy  others.  Each  one  had  to  buy  a  projector  for  $2,000  and  so 
on.  If  they  did  not  comply  they  were  going  to  be  punished  and  'you'll  be 
meter-tested'  or  'get  the  E  meter'. 
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For  those  of  us  old  enough  to  remember,  it  is  grimly  reminiscent  of  the 
ranting  and  bullying  of  Hitler  and  his  henchmen. 

It  gives  the  flavour  of  the  reality  of  what  Scientology  is  and  does.  I 
include  the  transcript  of  the  mission  holders'  conference  as  an  appendix  to  this 
judgment.  Counsel  were  agreed  that  the  first  30  pages  are  irrelevant  and  these 
are  not  included. 

'Make  more  money' 

In  HCO  policy  letter  of  9  March  1972,  Hubbard  directed: 

'Governing  policy 

The  governing  policy  of  finance  is  to: 

A.  Make  money 

B.  Buy  more  money  made  with  allocations  for  expense  (bean  theory) . 

C.  Do  not  commit  expense  beyond  future  ability  to  pay. 

D.  Don't  ever  borrow. 

E.  Know  different  types  or  orgs  and  what  they  do. 

F.  Understand  money  flow  lines  not  only  in  an  org  but  org  to  org  as  customers 
flow  upward.'  [I  think  customers  flowing  upwards  means  scientologists  advancing 
up  the  bridge.] 

G.  Understand  exchange  of  valuables  or  service  for  money  .  .  .'  [and  there  is 
a  reference  to  policy  letter  Exec  Series  3  and  4]. 

H.  Know  the  correct  money  pools  for  any  given  activity. 

I.  Police  all  lines  constantly. 

J.  Make  money. 

K.  Make  more  money. 

L.  Make  other  people  produce  so  as  to  make  money. ' 

What  happens  to  the  money? 

Mr  Armstrong  is  in  a  better  position  than  most  to  know  where  the  money  goes. 
His  evidence,  together  with  other  evidence,  shows  that  most  of  it  goes  into  the 
pocket  of  Hubbard  and  he  has  described  how  it  is  'laundered'. 

The  children's  school 

It  is  the  mother's  case  that  the  school  is  under  the  control  of  the  'church' 
of  Scientology  in  East  Gr instead. 
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The  father's  case  is  that  it  is  entirely  independent  of  scientology. 

Tt  is  not  disputed  that  of  89  pupils  all  but  7  or  8  are  the  children  of 
•  /sntoioaists •  save  for  2  or  3  temporary  or  part-time  staff,  the  principal, 
lepu?£  p?in?ipil  and  aU  the  staff  are  scientologists.  The  governors  or 
managers  are  the  board  of  trustees.  All  of  them  are  scientologists,  one  of  th 
being  the  father. 

Scientology  as  such  is  not  taught  as  a  subject.  But  all  the  ambiance  is  of 
scientology,  ^nd  it  is  plain  that  the  'church'  exercises  a  strong  influence 

not,  indeed,  control. 

A  pupil  wrote  a  letter  which  the  principal  circulated  as  a  'success  story'. 

It  reflects  scientology  language  and  notions. 

t  have  alredv  mentioned  the  'knowledge  report'  sent  to  the  'church'  by  the 
principal  abou/a  parent.  Another  scientology  parent  who  had  ^lien  foul  of  the 
'church'  and  was  not  'in  good  standing'  was  ordered  to  remove  her  children.  The 
principal  was  called  to  account  by  'ethics'  for  allowing  a  scientologist 
incurred  the  'church's'  displeasure  to  attend  the  school  fair. 

The  school  pays  money  annually  to  scientology. 

The  facts  speak  for  themselves. 

Scientology's  indoctrination  of  children 

The  objective  of  scientology  is  to  capture  the  child  and  its  mind. 

The  auditing  —  the  processing  —  begins  at  an  early  age.  In  child  Dianetics 
1968  edn,  Hubbard  writes: 

'It  is  possible  to  process  a  child  at  any  age  level  beyond  the  point  when  he 
learns  to  speak.  However,  no  serious  processing _ should  be  undertaken  until  th 
child  is  at  least  5.  Extensive  dianetic  processing  is  not  encouraged,  except  l 
very  unusual  circumstances,  until  the  child  is  at  least  8  years  of  age. 

In  The  Second  Dymanic  1982  edn,  under  the  heading  'Children's  Confessional 
Ages  6-12'  is  a  'processing  check  for  use  on  children'.  It  is  a  very  g 
rigorous  interrogation. 

Dr  Clark  says  this: 

'Amona  children's  many  development  needs  is  the  capacity  to  deal  with 
strangers  and  diverse  interests.  A  child  brought  up  strictly  within  the  closed 
system  of  scientology  would  tend  not  to  develop  these  capacities  and  instead 
look  upon  the  non  ‘'cleared"  outside  world  as  a  totally  alien  cultur  . 

The  "technical  processes"  used  by  scientology  to  educate  children  are 
mind-f ocusing ,  hypnotic  and  anaesthetic.  Such  states  of  mind  which  are  induced 
in  order  to  secure  lifetime  allegiance  of  scientology,  can  mask  real  disease. 

Children  need  human  nurturance  from  human  --  that  is  to  say  "" 

models  in  order  to  become  autonomous  and  adaptive  over  a _ lifetime.  Th 
experience  of  stressful  and  manipulative  scientology  training  not  only 


PAGE  24 


[1985]  FLR  134 

consumes  a  great  deal  of  time  unconstructively,  but  it  favours ^ identification 
with  the  process  rather  then  with  human,  parental  authorities. 

in  Booklet  2  of  the  Professional  Court  (1982)  Hubbard  writes: 

-a  verv  effective  thought  control  technique  could  also  be  worked  out  from 
scientolS^Wch  could  be  used  to  make  individuals  into  willing  slaves.' 

in  my  judgment  that  technique  has  been  worked  out  and  is  operated.  I  agree 
with  Dr  Clark  that  ' Scientology  training  is  tram  g  *Y 

Dr  Clark  adds: 

'Children  also  become  damaged  pawns  in  family  conflicts  as  the  result  of 

sss-ss;1 vss 

iTis  prSSSI  I;  that  the  child  loses  half  of  his  parental  nurturance.' 

fTKor-o  i<=  a  larae  a  very  large,  body  of  evidence,  most  of  it  undisputed,  in 
this^case^upporting  k  SSrk's^AalysJs  and  I  am  left  in  no  doubt  that  he  is 

right. 

gr^MtefSnSe^^ 

Kennedy  It  became  apparent  that  he  simply  could  not  accept _ that  1 VhJrJ 

^drcoin^ln^^cSeS^SoJ^hJ^^hrafe^rdes^^e^s:  -scieniology 
blindness' . 

Is  there  a  good  side  to  scientology? 

Lifting  the  ban 

some  reliance  is  placed  by  the  father  on  the  lifting  of  'the  ban'.  In  July 

USJE  ITsJiZtlTo^  Wy^e^w  The  Home  Secretary 

announced  this  in  a  written  answer  (No  123)  m  these  terms. 

'Yes  this  policy  which  applies  to  scientology  alone  was  announced  in  1968  by 
the  th^  Minister*^  Health  SL. stated  ^at  scientology  was  soc £%*£*£«* 
that  its  methods  could  be  a  serious  danger  to  the  health  of  those  submitt  a 

“tTsfied  sjt  tss.'ii's^^rsssi^s;^  ?siSn?a «» 
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existing  policy  with  regard  to  scientologists  on  medical  grounds  alone.  I  have 
accordingly  decided  that  the  ban  be  lifted. ' 

The  inference,  it  is  suggested,  is  that  Scientology  is  not  harmful.  Well, 
the  Home  Secretary's  answer  is  in  very  guarded  terms. <  I  do  not  know  what _ 
material  the  Department  of  Social  Services  had.  It  did  not  consult  the  views  of 
Dr  Clark  and  his  like-minded  colleagues.  I  doubt  whether  it  had  the  documents 
which  have  been  proved  in  this  case.  I  cannot  properly  attach  any  weight  to  it. 

It  followed  intensive  propaganda  by  the  'church'  and  lobbying  of  MPs  and 
others  in  which  the  father  played  a  very  active  and  time-consuming  part. 


Marconon 


It 


This  is  a  compaign  against  drug  abuse  participated  in  by  scientology. 
seems  to  have  had  some  success  and  has  been  much  publicized . as  such  by 
scientology.  Crdit  for  it  is  somewhat  diminished  by  the  evidence  of  Mrs  B,  who 
was  in  a  position  to  know  and  who  says  that  part  of  the  funds  raised  for  it  were 
syphoned  off  to  Hubbard. 

'A  religion' 

Scientology  approached  a  large  number  of  theologians  and  other  _  savants  on  the 
guestion  whether  scientology  is  a  religion.  These  have  been  put  in  evidence. 

The  definitions  vary.  Some  of  them  would  embrace  such  cults  as  satanism  or 
devil-worship.  Their  purpose  was  to  try  to  obtain  acknowledgement  that 
scientology  was  a  'religion'  within  the  meaning  of  certain  fiscal  enactments  and 
so  obtain  tax  immunity.  They  succeeded  in  Australia  on  appeal  to  the  High  Court 
of  Australia  from  the  decision  of  the  Full  Court  of  the  Supreme  Court  of 
Victoria. 

The  question  whether  scientology  is  or  is  not  a  'religion'  for  tax  purposes 
seems  to  me  to  have  nothing  to  do  with  the  issues  I  have  to  decide.  If  all  this 
material  was  put  in  evidence  to  suggest  that  the  courts  of  Australia  have  been 
satisfied  as  to  the  rectitude  of  scientology  no  such  suggestion  is  warranted. 

In  the  courts  of  Victoria  it  was  found  to  be  a  'sham'.  The  High  Court  of 
Australia  neither  affirmed  nor  dissented  from  that  desciption.  Adopting  the 
definition  of  'religion'  that  it  did,  it  was  not  necessary  to  do  so.  The 
question,  in  the  view  of  the  High  Court,  was  not  whether  Mr  Hubbard  and  the 
persons  in  ultimate  command  were  charlatans,  but  whether  the  adherents  believed 
in  them  and  their  ideas,  observances  and  practices.  The  adherents  accord  blind 
reverence',  said  the  High  Court  of  Australia,  to  the  written  works  of  Mr  Hubbard 
and  so  there  was  a  'religion'  for  the  purposes  of  the  legislation  m  question. 

I  have  searched  and  searched  carefully  for  anything  good,  some  redeeming 
feature,  in  scientology.  I  can  find  nothing,  unless  it  be  such  participation  as 
there  has  been  in  the  anti-drug  abuse  campaign. 


Conclusion  as  to  scientology 

In  Re  T  (Minors) (1981)  2  FLR  239  (decided  in  1975)  the  Court  of  Appeal  was 
concerned  with  children  one  of  whose  parents  was  a  member  of  another  and  very 
different  sect.  In  the  course  of  his  judgment  at  p  244H  Scarman  U  (as  he  then 
was)  stressed  that: 


PAGE  26 


[1985]  FLR  134 

'It  is  conceded  that  there  is  nothing  immoral  or  socially  obnoxious  in  the 
beliefs  and  practices  of  this  sect.' 

Scientology  is  both  immoral  and  socially  obnoxious.  Mr  Kennedy  did  not 
exaaaerate  when  he  termed  it  'pernicious'.  In  my  judgment  it  is  corrupt, 

ancj  danaerous.  It  is  corrupt  because  it  is  based  on  lies  and  deceit 
and  has  as  its  real  objective  money  and  power  for  Mr  Hubbard,  his  wife  and  those 
close  to  hii  at  the  top.  It  is  sinister  because  it  indulges  in  infamous 
oractices  both  to  its  adherents  who  do  not  toe  the  line  unquestioningly  and  o 
outside  who  criticize  or  oppose  it.  It  is  dangerous  because  it  is  out  to 
capture  people,  especially  children  and  impressionable  young  people,  and 
•indoctrinate  and  brainwash  them  so  that  they  become  the  unquestioning  captives 
and  tools  of  the  cult,  withdrawn  from  ordinary  thought,  living  and  relationships 

with  others. 

The  future  of  B  and  G 

To  summarize  first  what  counsel  have  conveniently  described  as  the 
conventional  factors,  B  and  G  have  been  with  their  father  and  step-mother  for  5 
1/2  years  and  with  their  step-brother,  J,  and  half-brother.  They  are  cherished 
by  their  paternal  grandparents  and  by  their  step-mother's  parents.  It  is  a  warm 
close  family  circle  in  which  they  are  well  cared  for  and  thriving.  They  love 
them  all  and  are  loved  by  them  all. 

The  mother  loves  them  and  has  kept  in  close,  regular  contact  with  them  in 
England  and  the  country  in  which  she  has  settled  with  the  step-father  and  t 
which  they  wish  to  return.  They  love  her  and  are  fond  of  the  step-father.  She 
too  has  a  close  family  circle  waiting  for  them,  sisters  with  children  whom  B  and 
Galready  £now.  And  there  is  their  half-sister  A.  The  mother  impressed  me  as  a 
very  nice  sensible  and  honest  young  lady.  The  step-father  too  left  an 
altogether  favourable  impression. 

The  father  and  step-mother  also  impressed  me  as  a  very  nice  couple  save  in 
those  parts  where  they  are  poisoned  by  Scientology.  A  couple  who  are  n°t 
scientologists  gave  evidence.  They  are  not  close.  They  are  more  acquaintances 
than  friends.  The  link  is  their  daughter's  friendship  with  G.  1 ° 
the  father  and  step-mother  as  a  nice,  normal  couple  with  a  happy  family  lif 

with  the  children. 

The  family  doctor  gave  evidence  to  the  same  effect.  She  did  say  that  she  has 
seen  little  of  them  and  the  children.  She  is  not  herself  a  scientologist  but 
has  scientologists  among  her  patients  in  East  Gnnstead.  She  said  that 
scientologist  patients  consult  her  less  often  that  do  the  others.  This  is 
surprising.  Hubbard  is  opposed  to  orthodox  medicine  in  general,  proclaiming 
that  his  Iwn  methods  are  better,  and  strictly,  a  scientologist  has  to  obtain 
permission  to  seek  orthodox  medical  treatment.  Their  previous  doctor  was  a 
scientologist  in  East  Grinstead.  But  he  has  recently  led  a  campaign  against  the 
'church'  methods  and  practices  and  especially  its  exorbitant  charges  for 
auditing  and  courses.  He  is  no  longer  'in  good  standing  with  the  church  and 
is  no  longer  the  family's  doctor.  But  I  am  confident  that  the  children  s 
physical  health  is  not  neglected  especially  by  the  step-mother  who  appears  to 
meY  rightly  or  wrongly  to  be  less  fanatically  dedicated  to  scientology  than  the 
father?  It  is,  of  course,  the  children's  personalities  and  individualities  and 
their  freedom  of  choice  and  to  grow  up  as  normal  young  people  which  is  the  cause 
for  concern. 
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If  the  children  were  to  go  into  their  mother's  care  they  would  not,  of 
course,  be  going  to  strangers  or  to  an  institution.  None  the  less,  they  would 
be  leaving  what  has  been  their  real  home  and  family  circle.  It  would  be  an 
upheaval.  It  would  certainly  be  confusing  and,  I  think,  probably  seriously 
distressing  for  them  for  a  time. 

Although  there  are  factors  on  both  sides,  if  the  matter  rested  there  I  would 
judge  that  it  would  be  in  the  better  interest  of  the  children  for  there  to  be  no 
upheaval  while  ensuring  very  ample  access  to  their  mother. 

Does  the  Scientology  factor  tip  the  scales  the  other  way? 

Both  the  father  and  the  step-mother  have  been  scientologists  for  many  years. 
They  are  totally  committed,  as  they  agree.  They  have  contmously  been  audited 
and  undergone  courses.  They  have  paid  very  large  sums  of  money. 

Hr  Kennedy  suggested  that  the  father  has  lied  when  it  has  suited  himself  or 
scientology.  Mr  Kennedy  certainly  cannot  be  criticized  as  making  that 
suggestion  groundlessly. 

Two  example  out  of  several  are  these: 

The  father  in  the  witness-box  professed  respect  for  British  justice  as  the 
best  in  the  world.  In  his  submission  to  the  chaplain's  court  he  said,  and  I 
quote:  'There  was  no  similarity  between  wog  law  and  justice'. 

In  his  affidavit  sworn  on  14  June  the  father  deposed: 

/  there  is  no  effort  or  attempt  on  my  part  to  indoctrinate  the  children 

with* the "beliefs  of  scientology,  although  there  must  be  a  natural  -rubbing-off " 
on  them  of  certain  facets  of  my  beliefs'.  [And]  ' .  .  .  it  is  my  belief  that  all 
my  children  should  be  free  to  make  up  their  own  minds  about  scientology  and 
whether  to  pursue  it,  when  they  are  old  enough  to  make  a  decision.  I  have  no 
intention  of  forcing  any  of  my  children  to  become  scientologists,  to  take 
scientology  courses  or  to  be  audited. ' 

That  is  not  true.  There  is  more  than  one  way  of  'forcing'. 

In  his  submission  to  the  chaplain's  court  he  said: 

'I  really  wanted  to  keep  the  children  with  me  as  a  prosurvival  urge  for  them 
and  me  to  bring  them  up  as  worthwhile  intelligent  fulfilled  beings  using 
scientology  tech'  ['tech'  means  'technique']  .  ...  'It. is  our  intention  to  raise 

the  children  as  intelligent  worthwhile  people  using  scientology  tech  and  policy. 
This  is  being  achieved.' 

He  has  audited  B  and  J.  The  children  have  been  taught  'contact  assists'  and 
'touch  assists',  two  allegedly  healing  techniques.  The  two. boys  have. had  two 
sessions  of  a  form  of  training  or  auditing  which  involved  sitting  facing  each 
other  for  half-an-hour .  They  have  been  removed  from  their  previous  schools  and 
put  into  the  scientology-controlled  school.  They  have  been. taken  to  Flag  in 
the  United  States.  With  one  or  two  exceptions  all  their  friends  are  the 
children  of  scientologists. 
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All  this  has  begun  to  make  its  mark  on  the  children. 

Recently  B  asked  the  mother  whether  he  could  have  a  certain  friend  to  stay 
for  the  weekend  when  with  her  'because  he's  the  only  one  whose  parents  will  let 
him  to  come  to  your  house'. 

Recently  G  asked  her  mother  why  she  was  not  a  scientologist.  Her  mother 
pointed  out  that  people  could  be  good  people  without  being  scientologists  and 
observed  that  two  widely  respected  personages  in  whom  G  is  interested  were  not 
scientologists.  To  this  G  replied  'they  would  be  better  if  they  were'. 

If  they  were  to  renain  with  the  father  and  step-mother  without  conditions  the 
process  would  go  on  with  all  the  consequences  to  the  children  earlier  described 
including,  inevitably  an  ultimately,  alienation  from  their  mother.  It  would  be 
nothing  short  of  disastrous  for  them. 

At  the  end  of  the  hearing  Mr  Johnson  suggested  that  what  is  best  of  the 
status  quo  (that  is  to  say  living  with  and  being  cared  for  by  the  father  and 
step-mother  with  the  other  children)  could  be  preserved  while  being  cut  off  from 
scientology  until  they  are  grown  up  and  can  make  their  own  minds  up.  He 
acknowledged  that  this  would  mean  that  the  father  and  step-mother  would  have  to 
sever  any  connection  with  scientology,  the  family  would  have  to  move  from  East 
Grinstead,  and  the  children  removed  from  their  school.  It  was  not  mentioned, 
but  in  fact  it  would  nean  a  similar  cutting  off  of  J  and  S.  And  I  was  left 
wondering  whether  the  full  implications  had  been  thought  about  and  grasped  by 
the  father  and  step-mother. 

Mr  Johnson  told  me  that  consideration  had  been  given  to  seeking  some 
appropriate  dispensation  from  the  'church'  but  it  was  not  thought  that  this 
would  be  forthcoming.  That  is  not  surprising.  What  is  proposed  is  the  ultimate 
heresy  —  a  'high  crime'. 

Would  what  is  now  proposed  be  the  most  advantageous  of  the  options  for  the 
children?  I  do  not  think  so.  The  father  and  step-mother  remain  totally 
committed  to  scientology.  After  much  of  the  evidence  had  been  given  and  they 
had  read  the  written  material  (mainly  consisting  of  Scientology's  own  documents) 
I  hoped  that  their  eyes  might  be  opened  and  said  that  if  that  happened  they 
should  feel  free  to  tell  their  advisers  and  the  court.  They  did  not.  They  did 
say  that  they  'might  stand  back'  from  scientology  while  the  children  are  growing 
up.  I  am  afraid  that  that  did  not  carry  conviction.  They  remain  afflicted  by 
'scientology  blindness'.  The  father  said  that  he  would  seek  to  correct  the 
evils  disclosed  during  the  hearing.  But  what  could  he  do  against  the  power  of 
the  'church'?  Nothing.  The  result  would  be  that  he  would  be  declared  a 
suppressive  person  with  all  that  that  would  entail  for  him  and  his  family.  Apart 
from  the  upheaval,  new  environment,  new  home,  new  school,  new  friends,  the 
pressures  of  the  'church'  and  of  their  own  beliefs  and  consciences  would  be  far 
too  much  for  them.  And  to  cut  themselves  and  all  the  children  off  from 
scientology  would  have  traumatic  and  emotional  consequences  on  them  and  through 
them  on  the  children. 

The  balefule  influence  of  the  'church'  would  in  reality  still  be  there  and 
the  children  would  remain  gravely  at  risk. 

One  cannot,  alas,  attribute  so  many  ounces  or  pounds  to  this  factor  and  so 
much  to  that  and  so  much  to  the  other  and  then  do  the  resulting  adding  and 
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subtracting. 

Weighing  up  all  the  factors,  including  the  scientology  one,  I  have  reached 
the  conclusion  that  in  the  interests  of  the  children  now  and  in  the  future  the 
scales  come  down  in  favour  of  them  making  their  home  with  their  mother  and  come 
down  that  way  decisively. 

Accordingly,  they  will  be  committed  to  the  care  and  control  of  their  mother 
with  leave  to  take  them  out  of  the  jurisdiction  to  live  in  the  country  in  which 
she  and  the  step-father  have  settled  and  where,  I  should  add,  I  am  satisfied 
that  the  material  and  educational  facilities  are  satisfactory. 

This  does  not  mean  that  they  will  be  cut  off  from  their  father  and  the  rest 

of  his  family.  That  would  indeed  seriously  upset  them.  They  love  him  as  he 

does  them.  They  will  stay  with  him  regularly.  There  will  probably  have  to  be 
conditions  but  they  should  be  easy  to  observe  and  not  interrupt  his  wife, 
himself  and  their  other  children  in  the  practice  of  their  beliefs. 

This  has  been  a  very  lengthy  judgment  mainly  because  of  many  verbatim 
recitals  of  Scientology's  own  documents  whose  authenticity  is  not  disputed.  I 
have  taken  that  course  deliberately.  The  'church'  resorts  to  lies  and  deceit 
whenever  it  thinks  it  will  profit  it  to  do  so.  It  will,  I  think,  find  it  less 

easy  to  gull  and  dupe  others  in  the  face  of  its  own  documents  and,  so  far  as  its 

practices,  methods  and  objectives  are  concerned,  there  will  be  less  scope  to 
counter  this  decision  about  these  children  on  any  factual  basis. 

DISPOSITION: 

Children  cmmitted  to  care  and  control  of  the  mother. 

SOLICITORS: 

Tweedie  &  Prideaux  for  the  mother:  Stephen  M  Bird  &  Co  for  the  father. 

APPENDIX : 

Extract  from  transcript  of  the  US  mission  holders'  conference  at  San 
Francisco  in  1982  (see  [1985]  FLR  p  152). 

Cmdr  David  Miscavige:  One  thing  the  Executive  Director  International  went 
over  that's  needed  from  the  missions  is  Book  One  auditing,  as  a  major  action 
from  missions:  Getting  new  public  in  and  getting  them  on  Book  One.  Aside  from 
the  quota  or  whatever,  that's  what's  needed.  Book  One  auditing.  That's  the 
bottom  of  the  bridge,  lots  of  Book  One  auditing.  Doesn't  take  a  lot  of 
resources  to  deliver  it,  you  all  know  that.  So  Book  1  is  needed  from  missions 
and  in  a  big  way. 

Next  person  that's  going  to  be  speaking  is  Commander  Wendell  Reynolds.  He  is 
the  International  Finance  Dictator.  And  he's  also  going  to  be  talking  about  the 
promotion  for  this  Book  One  Campaign  and  the  upcoming  Book  One  promotion. 

Mr  Reynolds. 

Audience:  (Applause.) 

Cmdr  Wendell  Reynolds,  International  Finance  Dictator:  All  right  now, 
collectively  you  guys  are  in  some  weird  lower  condition.  By  association  if  no 
other  reason  you  have  allowed  the  missions  to  go  squirrel  and  I  mean  squirrel. 
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Now,  I  don't  know  if  you're  aware  of  this  but  the  Finance  Network  has  recently 
been  beefed  up  and  we  have  an  FBO  and  Deputy  FBO  on  post  in  just  about  every  org 
on  the  planet.  The  Deputy  FBO's  job  is  to  drive  public  in  on  the  orgs  and  the 
FBO's  job  is  to  get  those  pubic  serviced.  Now,  right  now  you  guys  are  Cl  on  my 
lines,  maybe  one  exception  in  this  room,  but  I  doubt  it,  because  you  guys  are 
sitting  on  public,  you're  ripping  off  the  orgs,  you're  doing  all  manner  of  crazy 
things. 

Now,  we  are  going  in  on  the  orgs  and  we're  finding  this  stuff.  The  $250,000 
that  Stevens  Creek  has  regged  from  people  who  had  already  gone  Clear  over  the 
last  few  months  —  somebody's  already  paid  for  it  and  there  are  some  more  dues 
to  be  paid  on  that  one.  I'm  not  going  to  have  this  stuff. 

Now  some  of  these  guys  you  see  standing  around  here  are  International  Finance 
Police  and  their  job  is  to  go  out  and  find  this  stuff  and  if  you  guys  are  guilty 
of  it,  you've  just  had  it!  So,  are  we  talking  the  same  language  here,  now? 

Anybody  have  any  doubts  about  this  one?  (Pause)  Okay. 

The  old  routine  here  was  you  got  Scientology  justice  procedures  applied  to 
you  when  you  did  something  wrong.  Well  you  guys  are  a  separate  corporation  from 
the  Church  and  when  you  rip-off  or  steal  from  the  org,  or  bribe  people  it's  a 
corporate  crime  and  you  can  be  real  sure  that  you're  going  to  all  end  up  in  the 
slammer. 

Now,  I  figure  that  you  guys  owe  these  orgs,  I  don't  know  how  many  millions  of 
dollars,  how  many  hundreds  of  thousands  of  pcs  from  the  rip-offs,  collectively 
speaking.  And  I  say  collectively  because  you  guys  by  association  are  taking  on 
the  condition  that  you  failed  to  assign.  And  if  you  read  the  policy  'How  to 
Assign  Conditions'  you  will  see  that  the  condition  that  you  fail  to  assign  you 
will  take  on.  And  there  are  people  in  this  audience,  right  now,  who  are 
wholesale  ripping  off  orgs.  Anyone  want  to  volunteer  that  they're  doing  it? 
Nobody  here  will  volunteer?  COSMOD  San  Francisco  here?  Are  you  COSMOD  San 
Francisco?  Is  COSMOD  San  Francico  here?  Is  that  you?  Do  you  agree?  I'm  going 
to  put  you  on  the  meter  later  on  if  you  say  no. 

Someone  in  the  audience:  Me? 

Cmdr  Wendell  Reynolds:  No,  him.  Okay? 

I  want  some  dues  paid  on  this  and  I  don't  want  these  public  coming  into  these 
orgs  on  these  quotas  to  be  the  guys  you're  giving  back  having  ripped  them  off. 
These  are  new  people.  Anybody  ripping  off  comes  back  just  as  they  went  off  the 
lines.  No  ifs,  ands  or  buts.  No  walking  into  the  org,  take  the  pc  folders  and 
take  them  up  to  the  missions,  none  of  that  stuff.  You  guys  are  a  flow  up,  not  a 
flow  down  and  not  a  holding  action. 

Now,  this  convention  is  costing  the  Church  money.  You're  all  paying  75  bucks 
a  head  for  the  joy  of  listening  to  this  whole  thing  so  you  get  put  into  proper 
reality.  You're  all  going  to  sign  your  5%  minimum  CGI  donation  to  this  DMSMH 
Campaign.  Do  you  realize  if  the  missions  paid  for  the  compaign  as  a  whole  it 
would  take  you  guys  some  200  weeks  of  you  current  payment  level?  Four  years. 

You  could  never  afford  to  do  it  and  yet  just  having  in  the  phone  book 
"Dianetics"  and  "Scientology"  is  going  to  get  you  a  bundle  of  public  in.  You're 
not  getting  more  information  cards  from  the  orgs,  nothing! 
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You're  gonna  get  Dianetics  and  Scientology  as  a  household  word.  And  even  the 
top  PR  experts  available  to  us,  who've  been  planning  this  whole  thing  out  with 
targets  and  so  forth  so  this  thing  is  going  to  fly.  And  if  you  look  at  it 
Battlefield  Earth  has  been  released  on  the  same  pattern  as  the  early  1950s  when 
LRH  was  a  popular  writer  with  DMSMH  released  right,  right  on  the  heels  of  it  and 
that  put  it  right  on  the  best-seller  list.  And  right  now  Battlefield  Earth  is 
selling  out  and  selling  out  and  selling  out  again.  So  we  got  a  tremendous 
popularity  thing  going  and  you  guys  are  getting  a  gift  at  5%  of  CGI  it's  a 
total  gift.  So  if  I  hear  one  person  in  this  room  who  is  not  coughing  up  5%  as  a 
minimum  you've  got  an  investigation  coming  your  way  because  you  got  other  crimes 
in  your  mission.  Questions  of  that? 

Do  you  guys  have  an  unreality  on  the  rip-offs  that  are  going  from  orgs?  Do 
you  have  some  unreality  about  Academics  being  delivered  in  missions?  Academy 
Levels? 

Any  unreality  about  people  who  have  gone  Clear  being  kept  or  re— reged  in  the 
mission?  There's  one  example  of  a  person  being  reged  for  52  intensives  after 
going  Clear  in  a  mission. 

Do  you  have  any  idea  about  the  penalties  for  taking  public  off  the  orgs' 
lines  —  it's  $10,000  a  head  per  policy.  If  you  rip-off  a  staff  member  or  have 
a  staff  member  working  in  your  mission  at  the  same  time  he's  employed  by  an  org 
you  pay  for  the  entirety  of  his  training  processing  plus  a  $2,000  fine.  And 
that  will  all  be  enforced  in  addition  on  the  mission  in  addition  to  any 
individual  penalties  leveled  in  a  criminal  nature.  Is  that  all  real  clear? 

Okay. 

We're  talking  PT  now.  Whatever  you  had  going  in  the  past  is  whatever  you  had 
going  in  the  past.  Lines  drawn  right  here  and  right  now.  You  guys  are  going  to 
all  write  up  your  O/Ws  tonight.  Before  you  leave  and  you'll  get  meter  checked. 
And  I  want  everybody  straight  —  on  yourselves  and  anybody  else  that  you  know. 
And  if  you  don't  come  clean  and  I  find  out  something  later  on  that  P/L  is 
enforced.  You  are  guilty  of  anything  that  you  didn't  report  on.  Right  per  that 
P/L.  We  talk  the  same  language? 

Audience:  Uh-huh. 

Cmdr  Wendell  Reynolds:  Any  questions?  Anyone  want  to  leave?  Okay. 

If  we  will  pull  this  thing  together  and  get  all  these  nuts  off  the  line  and 
actually  do  Dianetics  and  Scientology  you  can  go  anyplace  you  want  to  go.  Right 
now  there  is  so  much  crimiality  floating  through  this  mission  network  I  don't 
want  to  hear  about  it.  IF  you  come  clean  we'll  work  out  some  reparations  for 
all  the  rip-offs  that  you've  done  in  the  past  and  straighten  the  record.  If  you 
don't  want  to  come  clean,  forget  it.  If  you've  done  stuff  in  the  past  and  you 
come  clean  now  we'll  give  you  the  benefit  of  the  doubt.  We'll  assume  that  you 
weren't  hatted  or  you  were  misdirected  or  something  else.  You  don't  come  clean 
tonight  and  I  find  out  something  after  this,  man,  you've  had  it.  That's  all  I 
have  to  say. 

Audience:  (Applause.) 

Cmdr  David  Miscavige:  Just  a  recap  on  everybody,  because  that  was  actually 
the  last  speaker.  As  you  basically  see  we  have  a  new  corporate  structure. 
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have  a  new  organization.  There's  flowlines.  There's  new  management.  The 
infiltration  days  are  over,  the  bribe  days  are  oyer,  the  anything-goes  days  are 
over.  What  goes  is  standard  policy.  What  goes  is  people  flowing  through  the 
bottom  of  the  bridge  up  the  bridge.  What  goes  is  no  rip-offs.  I  was  m  San 
Francisco  Org  today  and  a  Mission  Holder  from  Seattle  came  in  to  get  an  org  pc. 

that  person's  paying  $10,000  and  her  mission  status  is  being  reviewed.  Now 
I  don't  want  to  close  down  a  bunch  of  missions. 

But  I  will  tell  you  something  —  somebody  who's  going  to  rip-off  orgs  and  not 
apply  policy  then  obviously  they're  not  about  to  apply  Scientology  tech  either. 
So  therefore  I  don't  trust  them  and  we're  better  off  without  them. 

Just  so  you  know  where  we  stand.  Now  we  can  all  get  along  easily  if  policy 
is  applied.  We're  not  talking  about  anything  else.  We're  not  giving  any 
whimsical  rules.  Because  of  all  out-ethics  that's  gone  on  in  the  last  two  years 
specific  things  like  the  Mission  Holders  "Mutiny". 

That's  just  not  going  to  go  on  anymore.  That  hurts  everybody  and  it's  at  an 
end.  So  we  had  to  get  real  tough  and  we've  gotten  tough.  Our  organization  will 
not  be  violated.  Neither  legally  or  ecclesiastically. 

Standard  Tech,  Standard  Policy,  that's  the  name  of  the  game.  And  because  we 
mean  business  we're  going  to  go  legal.  We  will  prosecute.  If  you  take  a  look 
at  it  any  person  who  starts  to  take  rip-offs,  should've  been  getting  more  people 
into  the  mission  or  into  the  orgs  and  by  actually  getting  a  lot  of  missions  and 
orgs  functioning  and  everybody  would  be  prosperous.  The  rip-off  artist  makes 
everone  suffer  and  work  harder.  It's  an  everybody  loses  situation.  So  what 
we've  done  is  set  up  everything  so  it's  an  everybody  wins  situation.  The  rule 
of  the  game  are  laid  out.  There's  nothing  else,  there  are  no  arbitraries.  But 
as  I  stated,  there  will  be  no  rip-offs  or  out-tech  tolerated.  Those  are  the 
rules.  And  they  will  be  stuck  to. 

There's  no  more  "do  whatever  you  want",  "we  don't  care  as  long  as  your  stats 
are  up".  That's  nuts.  And  in  every  case  we  investigated  where  these  upstats 
were  going  on  in  the  face  of  out— tech  and  off— policy,  we  find  that  they  were 
false  stats.  So  apply  policy,  apply  tech,  apply  the  flowlines  of  the  bridge  and 
there's  policy  on  that  for  missions,  and  we  all  win.  Okay? 

Next  thing  is  we  have  some  MAAs  over  here;  they're  going  to  pass  out  some 
paper  —  as  Mr  Reynolds  pointed  out,  we're  going  to  have  0/W  write-ups  and  the 
$75  collection  to  pay  for  this  convention  and  Knowledge  Reports.  Standard 
Knowledge  Reports.  So  right  now  is  the  time  to  come  clean  and  get  a  fresh 
start.  Everybody  in  agreement? 

Audience:  Yup  (agrees) . 

Cmdr  David  Miscavige:  Okay.  Pass  them  out. 

(Sounds  of  paper  shuffling  and  talking  in  the  audience.  Break  for  O/W 
write-ups  and  Knowledge  Reports.) 

(Recommencement  of  conference.) 

Cmdr  Wendell  Reynolds:  Now  the  procedure  which  we  have  worked  out  for  how  to 
square  the  books  on  this  whole  thing  is  that  we  are  going  to  record  every 
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Doint  of  inflow  from  organizations  into  missions.  And  you  will  do  that  by 
returning  to  your  missions  and  require  0  W  write  ups  and  knowledge  reports  from 
all  your  staff  to  fully  document  all  the  points  of  inflow  into  the  mission  fr 
orgs*  And  that  will  be  pcs,  students,  staff,  mailing  lists,  people  ^ed 
mission  services  beyond  the  point  they  should  have  gone  to  a  higher  org. 

Academy  levels,  anything  else  which  has  been  delivered  m  violation  of  the 
intention  of  missions  and  that  is  intended  to  represent  accurately  the  entire 
overt  onorgs  of  the  mission  since  the  day  it  started.  And  we  are  going  to 
start  with  the  COSMOD  Mission:  and  the  Stevens  Creek  and  we  are  going  to  send 
teams  in  who  will  be  doing  meter  checks  at  the  end  of  all  the  write-ups  and 
verifying  the  estimation. 

Do  you  have  a  question  of  this,  do  you  get  what  I  am  saying? 


(Person  raises  hand.) 

Cmdr  Wendell  Reynolds:  Yeah? 

Person:  I  don't  quite  understand  what  you  mean  about,  I  understand  but  I  m 
not  quite  getting  the  outflow,  inflow  into  the  missions  from  the  org. 

Cmdr  Wendell  Reynolds:  Inflow  to  the  missions  from  the  orgs. 


Person:  From  the  orgs. 

Cmdr  Wendell  Reynolds:  Yeah.  The  flow,  the  flow  from  missions  is  up  the 
Bridge  to  orgs.  OK. 

Everything  which  flows  from  the  org  down  to  the  mission  is  an  overt  of  the 
flow  on  the  Bridge. 


Person:  I  got  it. 


Cmdr  Wendell  Reynolds:  And  that  is  essentially  what  we  are  addressing  here 
What  we  are  trying  to  do  is  erase  an  engram  which  has  been  in  place  for  some 
time  and  that  is  going  to  take  more  than  just  cleaning  up  your  own  universe, 
is  going  to  take  some  physical  universe  action. 


It 


Person:  Right. 

Cmdr  Wendell  Reynolds:  There's  factually  a  liability  condition  that  exists. 
And  in  some  cases,  some  of  the  mission  it  is  going  to  appear  perhaps 
insurmountable  and  yet  you  will  find  that  by  actually  handling  the  over  you 
will  then  unleash  the  potential  of  the  mission  to  start  to  flow  up  the  Bridge. 


If  we  don't  handle  that,  as  an  overt  and  as  an  engram  we  are  going  to  be 
stuck  with  the  wrong  condition  on  the  Bridge  and  it  will  not  flow. 

So  the  intention  is,  all  the  backlog  off  the  line.  Clean  the  slate  and  once 
we've  got  the  full  estimation  we  will  work  out  with  the  individual  Mission  _ 
Holder  how  that's  going  to  be  repaid  to  the  orgs.  Because  in  some  cases  it  is 
going  to  be  in  the  millions  of  dollars  like  COSMOD,  it  is  going  to  be  m  the 
millions  margin. 
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Stevens  Creek,  we  already  know:  it  is  quarter  of  a  million  over  the  last 
couple  of  months  of  people  who  were  reged  after  they  went  Dianetic  Clear.  That 
is  all  overt.  That's  all  going  to  get  cleaned  up. 


On  the  teams  that  will  be  going  in:  will  be  to  verify  by  meter  check  the 
accuracy  of  what's  going  on  and  to  do  physical  universe  inspections  of  the 
actualLcords,  the  past  files,  the  pc  folders  and  so  forth  of  the  org.  I  a>ean 
I'm  sorry  for  the  mission.  And  we  will  get  all  that  as  straight  as  it  can  be 
gotten.  And  we  will  reorient  these  flows  up  the  line. 


So  that  is  the  basic  orientation.  We  will  start  with  those  two,  which  are 
the  biggest  chains  and  then  we  are  going  to  go  around  the  rest  of  the  US  and 
then  we  are  going  to  go  to  the  NON  US. 


We  are  just  going  to  end  this  whole  game  once  and  for  good  and  even  the 
score.  And  then  from  there,  it  is  all  up  line. 


My  postulate  is  that  everybody  comes  fully  clean,  if  you  have  mission . staff . 
Like  some  of  the  Mission  Holders  said  that  they  don't  know  what  went  on  in  the 
mission.  Well  that  is  inexcusable.  You  are  still  responsible  for  what  went  on 
there  and  it  will  be  treated  in  that  vein. 


So  you  are  to  go  back  and  find  out  from  your  staff  what  actually  has  been 
going" on  and  the  entirety  of  what  has  been  going  on  all  the  way  back  to  day  one 
of  the  mission.  I  want  to  just  clean  that  up. 

So  we  will  send  in  some  teams  who  are  outside  and  won't  have  mutual  rudiments 
with  the  mission  to  assist  on  the  meter  checks  on  that.  And  if  you  have  staff 
that  won't  come  clear  they  will  be  ordered  to  Flag  for  sec  check  either  at  the 
mission  expense  or  at  their  own  expense  at  preferential  rates.  And  they  will 
get  a  full  sec  check  until  the  actual  scene  is  broughten  out.  Brought  out  into 

the  open. 

You  will  probably  find  that  you  have  attracted  certain  staff  who  are  there 
for  the  wrong  reasons,  who  will  have  to  be  sorted  out  and  that  is  just  the  way 
it  goes.  But  that  is  the  basic  game  plan  and  that  is  the  basic  way  that  we  can 
win  on  this  thing.  So,  do  I  have  your  agreement  on  that? 


Audience:  Yes. 

Cmdr  Wendell  Reynolds:  Okay,  All  your  knowledge  reports  and  so  forth  are  to 
be  sent  to  Int  Finance  Ethics  Officer  at  Flag  and  you  should  keep  a  copy  of 
everything  in  the  mission  so  that  when  the  mission  comes  in  to  do  the 
verifications  and  meter  checks  and  so  forth  they  will  have  the  raw  data  as  well 
as  having  a  full  data  bank  at  Flag. 

And  I  am  sure  we  will  get  various  and  sundry  things  to  be  cleaned  up  and  the 
intention  here  is  to  clean  it  up. 

We  don't  necessarily  like  to  declare  people  or  handle  ethics  except  where  it 
is  necessary  for  the  "greatest  good  for  the  greatest  number  of  dynamics",  in 
which  case  we  do  it  wholeheartedly. 

And  you  can  just  tell  your  mission  staff  and  I  am  sure  that  you  have  got  the 
message  by  now  yourselves ,  that  we  are  not  goofing  around.  That  this  planet 
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is  a  mud  bowl  and  it  is  going  to  stay  that  way  unless  we  fix  it.  And  the 
determination  I  believe  is  appearing  in  this  room  to  make  that  actually  happen 
on  the  organizational  pattern  as  laid  out  by  LRH. 

So  having  your  full  support  on  that  will  be  of  assistance.  If  we  don't  have 
it  it  is  going  to  be  too  bad  for  you.  So  go  back  and  give  that  message  to  your 
Mission  staff  and  let's  get  this  thing  straightened  out  and  moving. 

What  you  say? 

Audience:  Yes! 

Cmdr  Wendell  Reynolds:  Okay.  Thank  you. 

Audience:  (Applause) . 

Capt  Guillaume  Lesevre:  All  right.  So  you've  got  your  quotas.  You  guys  all 
written  down  your  quotas? 

Audience:  Yes. 

Capt  Guillaume  Lesevre:  Pcs  and  students  to  orgs.  Very  good. 

Now.  Now  you've  got  to  double  those  quotas  of  new  people  you  are  going  to 
start  on  services.  Just  take  those  quotas,  double  them  for  the  week  on  people 
you  are  going  to  start  in  the  mission  for  the  first  time  on  services. 

Because  I  tell  you  something.  I've  told  it  to  you  before,  you  are  going  to 
have  to  start  to  reaching  out  for  the  new  public.  All  right. 

Now  on  those  quotas,  the  public,  the  people  you  are  going  to  send  back  to  the 
orgs  that  belong  there.  You  know.  People  are  gotten  there  this  year  starting 
in  the  orgs  that  you  are  going  to  have  to,  this  week,  re-send  back  to  the  orgs. 
They  don't  count  on  those  quotas.  Is  that  clear?' 

Audience:  Yes. 

Capt  Guillaume  Lesevre:  The  pcs  and  students  that  you  are  going  to  send  those 
orgs  have  never  seen  them.  All  right. 

Now,  reading  some  of  these  O/Ws,  we  see  that  we've  got  a  whole  bunch  of 
cycles.  You  know.  You've  got  a  lot  of  cycles  to  handle  now.  To  clean  up  that 
stuff.  You  know,  Academy  levels  sold,  ah,  people  over-reged  after  Dianetic 
Clear  and  things  like  that.  You  are  going  to  have  to  start  to  handle  that 
tomorrow.  Right  away. 

You  should,  when  you  go  back,  you  should  make  a  list,  you  know,  and  write 
down  all  those  cycles  to  start  cleaning  them  up  and  ending  them. 

I  mean,  those  teams  that  are  going  to  come  to  the  Missions  you  know,  your 
missions  are  going  to  be  paying  for  it.  Now  if  you  start  to  handle  your  own 
scene,  you  know,  fast,  this  week,  you  will  be  saving  some  money  as  well. 

Cmdr  Wendell  Reynolds:  The  price  for  the  missions  coming  in  to  do  the 
verifications  will  be  $15,000  a  day.  You  can  save  yourselves  a  lot  of  time 
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and  expense  if  you  just  get  your  whole  act  together.  You  can  either  meter-check 
your  staff  in  advance  if  you  want  to,  whatever  you  want  to  do.  So  the  missions 
can  come  in  and  just  verify  the  whole  thing  and  as  much  preps  as  you  do  is  the 
faster  it  is  going  to  happen.  If  they  are  there  for  a  long  time,  it  will  be 
expensive.  If  they're  not  it  won't  be  as  expensive.  They'll  be  paid  at  the 
start  of  each  day  that  they  are  there. 

Capt  Guillaume  Lesevre:  Good. 

If  I  were  you,  I'd  start  getting  going  on  that  right  tomorrow,  okay? 

Audience:  Yes. 

Capt  Guillaume  Lesevre:  The  other  thing  I  want  to  say  is,  I  want  to  stress 
again  —  this  is  the  moment  when  we're  going  to  find  out  who  is  with  us  and  who 
is  not  with  us. 

I  can  tell  you  something.  I  had  so  much  trouble  with  missions  in  the  past 
that  in  one  country  in  Europe  I  forbad  that  there  were  any  missions.  It  was 
forbidden  in  that  country.  That  was  Italy.  Now  that  country  is  a  country  that 
is  expanding  the  most,  where  Scientology  expanded  the  fastest  on  the  whole 
planet.  No  missions,  not  one. 

I'm  not  saying  that  there  shouldn't  be  missions.  That  is  just  to  show  we 
don't  owe  anything  to  the  world.  We  don't  have  to  have  anybody.  Is  that  clear? 

Audience:  Yes. 

Capt  Guillaume  Lesevre:  Okay.  Now  you  have  double  quotas  on  the  pcs  and 
students  that  you  are  going  to  send  to  orgs  of  new  people  you  are  going  to  start 
on  basic  services,  right? 

Now  when  you  come  back,  I  suggest  definitely  that  you  get  rid  of  all  those 
Ruth  Minshull  and  Peter  Gillnam  and  other  publications  and  you  just  get  on  LRH 
books.  Just  go  down  in  your  reception  in  your  bookstore  and  just  get  those 
other  books  out  of  there. 

Because  what  do  you  want  to  do?  You  want  to  get  on  Source  and  you  want  to 
have  a  stand  out  intro  line.  Really  stand  out  intro  line.  Now  in  order  to  do 
that,  you  got  to  get  the  projector.  You  got  to  show  the  LRH  Film,  like  the 
Freedom  Film  and  then  you  got  to  deliver  your  Book  One  auditing  and  train  Book 
One  auditors. 

hat  is  what  is  needed  and  wanted.  And  that  is  how  you  are  going  to  do  it. 

All  right.  Now  before  you  leave,  outside  they  have  this  table  with  two 
persons  from  the  Golden  Era  Studio  and  each  one  of  you  is  going  to  get  a 
projector.  It  is  $2,000.  Each  one  of  you  is  going  to  get  a  projector.  How 
many  of  you  guys  have  got  a  projector  in  his  mission  now? 

Okay.  Those  that  don't  have  a  projector,  get  a  projector  before  you  leave 
from  here.  Then  you  are  going  to  get  the  Freedom  Film  and  you  are  going  to 
start  showing  that. 
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Okay.  We  are  going  to  get  that  whole  scene  completely  stand  (stamped)  out 
and  on  policy  and  on  Source.  Every  single  last  bit  of  it.  Okay? 

Audience:  Right.  Great. 

Capt  Guillaume  Lesevre:  Very  good. 

Anyone  of  you  here  been  using  a  thing  called  the  Counsellor  Ad? 

Audience:  Yes. 

Capt  Guillaume  Lesevre:  Who  has  been  using  that? 

Audience:  (Raise  of  hands.) 

Capt  Guillaume  Lesevre:  All  right.  That  ad  shouldn't  be  used.  Okay?  It  has 
been  misused.  And  it  is  misleading.  Okay? 

People  come  in.  They  come  for  a  certain  reason,  and  then  they  find  out  that 
is  not  what  is  being  offered  to  them.  Don't  use  that  ad. 

Getting  standard  new  public  procurement  actions.  You  can  Body  routing.  You 
distribute  fliers,  FSMs.  Show  them  films,  Intro  Lectures,  Book  One  auditing. 
Cancel  that  ad  now.  Cancel  it.  Its  no  good. 

SMI  will  be  giving  you  a  new  ad  to  put  up.  But  in  the  meanwhile  don't  wait 
for  it.  Cancel  that  ad  right  now  an  get  on  all  the  other  procurement  actions. 
Okay? 

Audience:  Okay.  Yeah. 

Capt  Guillaume  Lesevre:  All  right. 

Audience :  (Applause . ) 

Cmdr  David  Miscavige:  Okay.  The  last  two  things. 

One  is,  I  don't  know,  I  guess  you  guys  will  be  talking  to  other  Mission 
Holders  once  you  leave.  Correct? 

Audience:  Right. 

Cmdr  David  Miscavige:  I  believe  all  the  Mission  Holders  in  the  US  were  called 
to  come  to  this  meeting  and  several  didn't.  You  might  want  to  just  tell  them 
one  thing. 

Just  a  message.  They  will  be  getting  the  message  anyway,  but  you  will 
probably  be  quicker,  I  know  how  fast  the  rumor  lines  or  the  phone  lines  are. 

We  have  run  across  something  recently  whereby  there's  a  little  technique  of 
make  wrong  when  someone  tries  to  put  in  ethics.  It's  actually  a  suppressive 
make  wrong.  It  goes  'If  you  put  in  ethics,  we're  going  to  crash  our  stats  to 
show  you  that  you  can't  put  our  ethics  in  and  that  is  a  wrong  indication'. 
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.  buv  it  If  it  happens  they  will  get  a  mission.  A  Sea  Org 

is£“  t  c^the  i  r^m  i s  s Lotu  «»Y?  Sust  a  little  message. 

Last  thing  I  wanted  to  mention  is^  ne^road  up,  fresh.  It  is  only 

vervthing.  It  really  is  a  chance  to  start  o  ldg  and  the  ED  mt  spoke 

loiSTto  happen  with  all  winning  team.  We  are  winning  legally. 

Ie°areawinning°statistically .  And  Scientology  is  going  up. 

!  gust  want  to  let  you  Know  that  because  that  is  the  plus  point  of  ft  all. 

^nd  we  will  win  in  the  end.  aY* 


Audience:  Right. 
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LEVEL  1  -  2  OF  2  CASES 
Re  B  and  G  (Wards) 

Family  Division 

[1985]  Fam  Law  58,  (Transcript: Nunnery) 
HEARING-DATES:  23  July  1984 
23  July  1984 


COUNSEL l 

Michael  Kennedy  QC,  David  Hart  for  the  Petitioner;  Robert  Johnson  QC,  Mr 
Russell  for  the  Respondent 

PANEL:  Latey  J 

JUDGMENTBY-1 :  LATEY  J 

JUDGMENT-1:  .  _  ,  _  . 

LATEY  J:  These  proceedings  concern  two  children,  who  are  wards  of  Court:  a 

boy  aged  10  —  I  will  call  him  B  —  and  a  girl  aged  8—1  will  call  her  G. 

The  decision  called  for  is  whether  they  should  remain  in  their  father's  care 
or  be  transferred  into  their  mother's  care. 

The  mother  has  been  but  no  longer  is  a  Scientologist.  The  father  is  a 
Scientologist. 

At  the  heart  of  the  mother's  case  is  the  contention  that  if. the  children 
remain  in  the  care  of  the  father  they  will  be  brought  up  as  Scientologists  and 
will  be  seriously  damaged. 

This  the  father  denies:  that  is  to  say,  he  denies  that  with  all  its  flaws 
Scientology  will  damage  the  children.  And  he  says  that  he  intends  to. bring  the 
children  up  outside  Scientology  until  they  are  old  enough  to  make  their  own  free 

choice. 

This  judgment  is  being  given  in  open  Court  because  it  raises  matters  of  some 
general  public  moment.  In  giving  it  I  have  tried  to  ensure  that  the  children 
concerned  and  their  family  circles  should  not  be  identified.  Inevitably, 
Scientologists  in  and  around  East  Grinstead  know  who  they  are.  So  do 
Scientologists  in  other  parts  of  the  world,  as  has  emerged  in  the  evidence.  But 
it  could  have  serious  and  damaging  effects  on  these  children  as  they  grow  up  if 
there  were  publicity  in  a  wider  circle  identifying  them.  .From  experience  over 
the  years  I  know  that  the  Press  can  be  relied  on  to  help  in  avoiding  this  where 
children  are  involved. 

in  every  case  involving  important  decisions  about  children  there  is  a 
plurality  of  factors  to  be  weighted,  and  this  is  no  exception.  Scientology  and 
its  part  in  these  children's  lives  now  and  in  the  future  is  one  of  the  factors 
and  an  important  one.  But  it  is  not  the  only  one. 

It  is  important,  indeed  essential,  to  stress  from. the  start  that  this  is 
neither  an  action  against  Scientology  nor  a  prosecution  of  it.  But  willy-nilly 
Scientology  is  at  the  centre  of  the  dispute  of  what  is  best  for  the  children. 
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The  f^^andTJiat  i^trui  *HhfS  sensetthatathen°Chu?ch«tof  Scientology 

SH  Isy  r  s-tSTxSTLsr 

doubt  it  wis' dispelled  by  Mr  Kennedy  for  the  mother  at  a  hearing  for 
any  doubt  it  was  P  *  .  facer's  solicitor  is  a  Scientologist.  He  has 

s  sss^rcsaiSyss£SslsSi»tiv.i3:  «»  «e  do 

to  refute  what  is  stated  in  Scientology's  own  documents. 

The  hearing  has  occupied  three  weeks. 

Most  of  it  has  been  focussed  on  Scientology,  what  it  is  and  what  are  its 
■methods  and  Drocesses  Knowing  virtually  nothing  about  it  before  this  hearing 
was^at S firs/surprised  af?he  Lbit  of  the  enquiry.  I  no  longer  am  surprised 
It is  a wily  serious  matter  so  far  as  these  children  are  concerned  and  the  time 
spent  on  it  has  not  been  excessive. 

The  parents  were  married  in  1973  and  late  that  year  B  was  born.  G  was  born 
in  December,  1975. 

The  parents  separated  in  November,  1978. 

In  December,  1978,  and  January,  1979,  the  Paren^  signed  agreements  by  virtue 
of  which  the  father  had  custody  of  the  children  and  the  mother  access. 

The  mother  lived  with  the  step-father  and  the  father  lived  with  the 
step-mother.  All  four  of  them  were  Scientologists. 

In  March,  1979,  the  father  filed  a  petition  for  divorce  on  the  ground  of  the 
mother's  admitted  adultery  with  the  step-father. 

In  SeDtember,  1979,  a  decree  nisi  was  pronounced  and,  by  agreement,  custody 
was  committed  to  the  father.  The  divorce  was  made  absolute  in  November,  1979. 

The  father  and  step-mother  married. 

The  mother  and  step-father  also  went  through  a  ceremony  of  marriage  believing 
that  they  were^ree  to  do  so.  In  fact,  the  step-father's  divorce  had  not  gone 
through/  Their  union  is  a  stable  and  happy  one,  they  have  a  child,  a  little 

airl  _  /A/  j  will  call  her  —  aged  4,  and  will  marry  when  these  proceedings  are 

concluded  and  when  the  step-father's  parents  can  be  with  them  for  the  wedding. 

The  mother  and  step-father  have  made  their  home  in  a  Commonwealth  country  and 
they  ask  that  the  children  live  with  them  there. 

The  father  and  step-mother's  marriage  is  happy  and  stable.  T5*  I^The^are 
has  a  child  'J'.  by  her  previous  marriage.  He  is  close  in  age  to  B.  They  are 
very  fond  of  each  other.  The  father  and  step-mother  have  a  child  S  aged  3  an 
they  are  expecting  another  baby  in  October. 
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In  May,  1980,  there  began  a  hearing  by  the  Scientology  "Chaplain's  Court" 
concerning  the  custody  of  the  children.  The  decision,. ^^curately  described  as 
an  "Agreement",  was  that  the  custody  should  remain  with  the  father. 

in  the  summer  of  1982  when  the  children  were  staying  with  their  mother  and 
step-father  the  mother  decided  to  keep  them.  She  and  the  step-father  had  left 
Scientology  and  she  instructed  solicitors  who  wrote  to  the  father. 

The  father  went  to  the  mother's  country.  The  mother  took  the  children  to  the 
United  States.  An  order  was  made  for  the  return  of  the  chiidren  to  the  f^her 
and  the  father  went  to  the  United  States  and  recovered  them  m  November,  1982. 

In  June,  1983,  the  mother  issued  her  application  for  care  and  control. 

In  January,  1984,  the  mother  and  step-father  came  to  England,  bought  a  house 
in  East  Grinstead  and  have  been  seeing  the  children  regularly.  Those  are  the 
bare  bones  of  the  history.  Some  elaboration  is  called  for. 

After  their  marriage  the  father  and  mother  lived  in  East  Grinstead .  This  is 
where  the  Headquarters  of  Scientology  in  this  country  is  situated  at  Saint  Hill 
Manor.  It  was^ntil  recently  the  Headquarters  worldwide.  There  are 
Scientologists  in  the  area,  some  working  on  the  staff,  others  not  on  the  staff 
but  working  for  Scientology  and  all  undergoing  processing,  that  is  to  say, 
auditing  and  training  courses  if  they  can  afford  it. 

As  to  the  separation  in  1978,  the  father  said  in  his  affidavit  that  this  was 
caused  by  the  mother's  relationship  with  the  step-father.  In  his  oral _ evidence 
the  father  accepted  that  he  had  drawn  up  what  in  Scientology _ language  is 
described  as  a  "Doubt  Formula"  in  which  he  said  that  he  considered  himself  the 
mother's  intellectual  superior,  that  he  had  doubts  about  the  wisdom  of  the 
marriage  and  that  separation  had  been  discussed  on  a  number  of  occasions. 

This,  of  course,  puts  a  somewhat  different  complexion  on  the  matter.  It  is 
scarcely  surprising  that  with  a  husband  who  so  regarded  her,  she  became  attached 
to  a  man  who  held  her  in  full  regard  and  affection. 

As  to  the  custody  agreements  in  1978  and  1979:  the  father  naturally  attaches 
much  weight  to  them.  The  mother  says  that  throughout _ she  wanted  the  children 
and  believed  that  it  would  be  better  for  them  to  be  with  her.  She  was 
committed  Scientologist  at  the  time.  Scientology  forbids  recourse  to  the  law 
courts  of  the  country  save  in  special  circumstances  with  permission.  The 
ordinary  Courts  are  described  in  the  language  of  Scientology  as  the  wog 
courts"^  an  expression  invented  by  L  Ron  Hubbard  the  founder  of  the  cult.  The 
mother  says  that  she  agreed  to  the  father  having  custody  because  of  the  pressure 
brought  to  bear  on  her  by  the  father  and  the  Scientologists  concerned.  T 
father  accepts  that  she  agreed  very  reluctantly.  He  accepts  that  she  is  a  good, 
loving  mother  and  that  the  children  love  her. 

At  the  time  of  the  separation  B  was  aged  just  5  and  G  not  quite  3.  Had  the 
dispute  come  to  Court  one  cannot  be  sure,  of  course,  what  th®  d*clsl?£  . 

have  been,  but  it  is  not  unlikely  that  children  so  young  would  have  been  put  in 
the  care  of  a  good  and  devoted  mother  as  this  one  is  and  always  has  been. 

But  the  question  today  five  and  a  half  years  later  is  what  is  better  for  the 
children  in  the  circumstances  as  they  are  now  and  are  likely  to  be. 
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The  mother  agrees  that  the  father  loves  the  children.  The  children  love  both 
their  parents  and  are  fond  of  both  step-parents  and  get  on  well  with  them. 

is  to  the  "Chaplain's"  decision:  there  were  written  submissions  and  some  oral 
haarinas  It  is  noteworthy  that  from  start  to  finish  the  father  s  submission  is 
inched  in  Scientology  terminology  and  stresses  all  he  and  step-mother  have  done 
f or^cientology11  how^correctly  they  have  complied  with  Scientology  "ethics"  and 
h»  S  £?ie?haS  offended  against  those  "ethics".  The  Chaplain  of  course  was 

a  Scientology  official. 

Both  the  mother  and  step-father  wanted  to  come  to  Court  and  in  about  Hay, 

1980  she  was  given  permission  to  do  so  by  the  ''Assistant  Guardian  --  o 
Scientology  -?on  condition  that  Scientology  would  not  be  involved.  But  the 
father  intervened  with  the  Guardian  and  the  permission  was  withdrawn. 

it  is  also  to  be  observed  that  from  March,  1979,  the  mother  had  been  trying 
to  aet  a  hearing  before  the  "Chaplain's  Court"  in  the  United  States.  It  was 
refused.  It  is^lain  that  from  first  to  last  the  mother  wanted  the  children. 

She  should  have  gone  to  the  Court.  As  a  Scientologist  then  she  could  not. 

As  to  what  happened  in  the  summer  of  1982:  the  father  immediately  on  arrival 
appHed  to  the  Courts  of  the  country  concerned.  The  ^he^^sol^;t°^waS 
instructed.  This  was  on  the  Friday.  On  the  Saturday  the  father  saw 
children  at  the  mother's  home.  The  step-father  more  than  the  mother  was  in 
touch  with  the  solicitor.  On  the  Saturday  the  mother  took  the  children  was 
TTnited  states  She  did  so  because  she  was  in  fear  of  losing  them.  She  was 

cross-examined  at  some  length  about  whether  she  di^h^.^J;ng  noT^ 

order  had  been  made  restraining  her  from  removing  the  children.  It  does  not 
affect  the  Question  I  have  to  decide.  It  goes  to  credibility.  On  the  balance 
of  probabilities  she  was  told.  Whether  and  to  what  extent  sh(r  <5^!* ^  15 
another  matter.  As  a  result  of  the  father's  arrival  she  was  in  a  state  of. 

shock.  She  knew  that  he  had  come  to  get  the  lf .  c°^dd^dnotSab2orb 

great  fear  that  he  would  succeed.  It  is  understandable  that  she  did  not  absorb 

the  niceties.  She  impressed  me  throughout  as  a  wholly  honest  person. 
Nonetheless?  she  should  not  have  done  what  she  did  do.  It  was  U 

It  was  not  in  the  better  interest  of  the  children.  Nor  was  it  right  not  to  keep 
the  father  informed  of  the  children's  well-being.  Apart  from  this  one  matter, 
so  far  as  I  can  recall,  her  credibility  has  not  been  impugned. 

So  today  the  mother  asks  that  the  children  be  committed  to  her  care  to  live 
with  her  and  the  step-father  and  their  small  daughter  in  the  country  where  they 
have  settled.  The  children  have  stayed  there  happily  for  three  lengthy  periods. 
The  mother  and  step-father  have  bought  the  house  in  East  Grinstead  as  a 
temporary  measure  to  be  near  the  children  and  see  them  pending  this  case. 

The  father  asks  that  they  continue  to  live  with  him  and  the  step-mother  and 
the  other  children  in  their  home  in  East  Grinstead  where  they  are  happy  and  well 
cared  for  and  at  the  school  where  they  have  been  for  some  time. 

If  those  alone  were  the  factors  I  think  that  the  scales  would  probably  come 
down  in  favour  of  not  disturbing  the  status  quo.  Indeed  were  it  not  for  the 
Scientology  factor  the  mother  painfully  recognises  that  she  would  not  now 
attempt  to^ disturb  the  status  quo  and  she  herself  and  her  counsel  have  made  that 

plain  from  the  start. 
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What  then  is  the  Scientology  factor  and  what  weight  should  be  attached  to  it? 

mine.  They  are  the  words  of  the  father's  counsel. 

The  father  at  one  stage  said  he  thought  that  these  evils  had  largely  been 
eradicated  in  ?980.  In  the  light  of  the  evidence  not  surprisingly  that 
suggestion  was  not  pursued  in  counsel's  final  address. 

What  is  Scientology? 

it  is  a  word  invented  by  L  Ron  Hubbard,  the  founder  of  the  Cult.  The 

.  f  i  j  vo-rv  brieflv  is  that  from  the  beginning  of  time  everyone  is 
concept,  f“ted  very  briefly,  is  tnat  «itual  b^ing  whOT,  Hubbard  calls  a 

"Thetan"?  This  entity  is  there  to  help  improve  one  through  the  millennia.  But 
H  nramation  we  are  handicapped  or  the  Thetan  is  handicapped  by  the 
e"is?Sce  ?n  uf  o?  -englams"  Ss  Hubbard  calls  them  -  bad  thoughts  or  past 

iSefr?  becomes  an 

Srp£"l^d  SS  and^begins  « 

he  transgresses  he  goes  back  to  the  beginning  and  is  re-processed. 

whicnuSb!?dS;2dr?otwr!teSbS?oerfheSineen?edhInrfoSn^Si?LScil?°:hfchtnowin 

Sis  co^tS  anfsome  oSers  is  called  the  "Church  of  Scientology"  though  in 
Australia  foSex ample  it  calls  itself  the  "Church  of  the  New  Faith". 

But  in  an  open  society,  such  as  ours,  people  can  believe  what  they  want  to 
and  band  together  and  promulgate  their  beliefs.  If  people  believe  t  .  . 

earth  is  flat  there  is  nothing  to  stop  them  believing  so,  saying  so  and  joining 
together  to  try  to  persuade  others. 

Some  of  the  public  proclamations  of  Scientology  are  unexceptionable ,  such, 
for  example  that  Scientologists  should  obey  the  law  of  the  land.  When  one 
looks  atPthe  reality  behind  the  public  facade  the  matter  is  very  different, 

it  will  appear. 

What  are  "Dianetics"? 

This  is  another  Hubbard- invented  word  to  describe  the  processes  whereby  the 
aims  of  Scientology  are  furthered.  Those  processes  are  -auditing"  and  training 

courses. 

"Auditing" 

"Auditing  is  a  simple,  thoroughly  designed  means  of  concentrating  the  mind  to 
the.  state  of  a  controlled  trance.  The  aim  and  result  is  progressively 
enforce  loyalty  to  and  identification  with  Scientology  to  the  detriment  of  one 
mental  awareness  of  divergent  ways  of  thinking  and  outside  cultural 
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influences  Love  and  allegiance  are  more  and  more  given  exclusively  to 
Scientology  and  L  Ron  Hubbard."  That  is  the  description  of  it  given  by  Dr  John 
Gordon  Clark.  Dr  Clark  is  a  Doctor  of  Medicine  of  Harvard  Medical  School  and  a 
Qualified  psychiatrist  and  neurologist.  He  holds  high  appointments.  Among 
others,  he  is  Assistant  Clinical  Professor  of  Psychiatry  at  Harvard  Medical 
School  and  Consultant  in  Psychiatry  at  Massachusetts  General  Hospr tal-  H« e  is  a 
practising  psychiatrist.  He  has  made  a  study  of  various  cults  and  taught  and 
lectured  in  various  countries  on  the  medical-psychiatric  aspects  of  forced 
conversions  and  kindred  topics. 

He  was  cross-examined  at  considerable  length.  His  evidence  was  wholly 
convincing?  His  description  of  the  aims  and  effects  of  auditing  is  supported  by 
a  mass  of  other  evidence  and  refuted  by  none  (save  for  the  subjective  but 
conditioned  views  of  some  Scientologists  who  have  given  * J 

supported  by  documents  of  Scientology,  to  some  of  which  I  shall  refer  later. 

His  description  is  accurate. 

In  blunt  language  "auditing"  is  a  process  of  conditioning,  brainwashing  and 
indoctrination . 

Dr  Clark  was  asked  about  other  Scientology  cases  in  which  he  has  given 
evidence  to  the  same  effect.  I  am  not  quite  sure  what  the  point  was  unless  it 
was  to  show  that  he  had  become  obsessive.  If  that  was  the  point  I  can  only  say 
that  he  impressed  me  as  objective,  balanced,  very  careful  and  fair. 

What  is  the  fact  is  that  it  has  called  for  very  real  courage  to  speak  out  as 
he  has.  I  will  come  later  to  the  vicious  methods  used  by  the  Church  of 
Scientology  as  a  matter  of  deliberate  settled  policy  to  discredit  Dr  Clark  and 
any  others  who  criticise  it  or  indeed  others  who  the  "Church"  thinks  may  in  the 
future  criticise  it. 

The  mother  complains  about  the  cult  and  its  practices  and  says  that  it  is 
pernicious.  Her  principal  complaints  and  my  findings  about  them  are  these. 

The  Founder  L  Ron  Hubbard.  To  promote  himself  and  the  cult  he  has  made  these 
among  other  false  claims: 

That  he  was  a  much  decorated  war  hero.  He  was  not. 

That  he  commanded  a  corvette  squadron.  He  did  not. 

That  he  was  awarded  the  Purple  Heart,  a  gallantry  decoration  for  those 
wounded  in  action.  He  was  not  wounded  and  was  not  so  decorated. 

That  he  was  crippled  and  blinded  in  the  war  and  cured  himself  with  Dianetics 
techniques.  He  was  not  crippled  and  was  not  blinded. 

That  he  was  sent  by  US  Naval  Intelligence  to  break  up  a  black  magic  ring  in 
California.  He  was  not.  He  was  himself  a  member  of  that  occult  group  and 
practised  ritual  sexual  magic  in  it. 

That  he  was  a  graduate  of  George  Washington  University  and  an  atomic 
physicist.  The  facts  are  that  he  completed  only  one  year  at  college  and  failed 
the  one  course  in  nuclear  physics  in  which  he  enrolled. 
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There  is  no  dispute  about  any  of  this.  The  evidence  is  unchallenged. 

Hubbard  in  a  course  called  "Purification  Rundown"  (a  course  which  the  father 
and  step-mother  recently  attended,  paying  a  high  price  for  it)  claims  that  it 
will  increase  the  body's  resistance  to  radio-activity.  Shown  this  the 
psychologist  who  gave  evidence  on  behalf  of  the  father  described  it  as. 
"balderdash”.  Shown  Hubbard's  writings  about  psychiatry  and  psychologists  he 
agreed  that  it  was  "bunkum". 

Hubbard  has  described  himself  as  "Dr  Hubbard".  The  only  doctorate  he  has 
held  is  a  self-bestowed  "doctorate"  in  Scientology. 


The  use  of  false,  spurious  descriptions  extends  downwards.  The  Deputy . 
Principal  of  the  school  where  the  children  are  at  present  being  educated  is  a 
Scientologist.  At  various  times  he  has  worn  clerical  garb  and  described  himself 
as  "Reverend".  And  at  other  times  as  "Professor".  He  did  this,  he  accepts,  for 
promotional  reasons. 


Mr  Hubbard  went  into  hiding  in  1980.  Attempts  have  been  made  to  secure  his 
attendance  at  various  hearings  in  the  Courts  of  the  United  States.  They  have 
all  failed  because  he  cannot  be  found  and  served. 


The  evidence  is  clear  and  conclusive:  Mr  Hubbard  is  a  charlatan  and  worse  as 
are  his  wife  Mary  Sue  Hubbard  (she  has  been  convicted  of  criminal  offences  in 
the  United  States  in  connection  with  Scientology  and  imprisoned)  and  the  clique 
at  the  top  privy  to  the  Cult's  activities. 


Recruiting 

various  promotional  campaigns  are  carried  out.  A  favoured  method  is  to  offer 
a  free  "Personal  Efficiency"  test.  When  that  has  been  carried  out  the  subject 
is  invariably  advised  that  he  or  she  is  in  need  of  Scientology  and . Dianetics. 
With  the  crude  cynicism,  which  informs  the  reality  of  Scientology  m  contrast  to 
its  cosmetic  appearances,  potential  recruits  are  described  as  "raw  meat11.  The 
objective  for  adherents  is  to  "get  the  meat  off  the  street". 

Locking  them  in. 

Once  the  fish  is  on  the  hook  Scientologists  must  go  to  all  and  any  lengths  to 
stop  it  wriggling  free. 

L  Ron  Hubbard  writes  this  (HCO  Bulletin  —  HCO  stands  for  "Hubbard 
Communications  Office"  —  29th  September  1959): 

"The  whole  dream  of  a  PE  (Personal  Efficiency)  Foundation  is  to  get  the 
people  in  fast,  get  them  invoiced  in  a  congress  type  assembly  line,  no  waiting, 
give  them  hot,  excited  positive  service  and  boot  them  on  through  to  their  HAS 
—  HAS  is  a  Hubbard  Apprentice  Scientologist  —  "and  THEN  worry  about  doing 
something  else  with  them.  And  never  let  a  student  leave  or  quit  --  introvert 
him  like  a  bullet  and  get  him  to  get  audited.  If  he  gets  no  reality  don  t  let 
him  wander  out.  If  he  walks  in  that  door  for  a  free  PE,  that's  it.  He  doesn  t 
get  out  except  into  an  individual  auditor's  hands  in  the  real  tough  cases,  until 
he's  an  HAS." 
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person  being  audited. 

thoughts^an^relates^any^riminal'^of  fences  iorttran£gressionstQf 

incidents  f-his  life  vhichareenbarrassin^or  forwhich^e  cculd^e 

detailed^descriptio^of^ac^incident  as  weli  as  who  wane  present 
and  knew  about  the  incident. 

often  soused  and  uncontroverted  evidence  of  this  has  been  given  at  this 
hearing. 

oth^^irrfoS  b^elns^f"^ 

S^'SSiJr^iuwS  at“foY„e  ‘S^erS^sfs?4  ir^TSnd  ?ne  such 
llport  was  iSnt  by  tSe  principal  of  the  children's  school  about  a  part-tree 
member  of  the  staff  and  the  parent  of  a  child  there. 

Thus  is  built  up  a  very  complete  dossier  on  every  Scientologist  for  use  if 
need  be  for  the  purposes  I  have  mentioned. 

Dated  22nd  December  1972  a  top  priority  Internal  Security  project  was 
circulated: 

••This  is  a  top  priority  Internal  Security  project. 

The  information  I  want  is  to  be  obtained  from  ethics  files,  pc  that  is, 

pre-clear  —  "files,  personnel  files  and  interviews. 

"It  may  be  that  you  will  only  have  to,  for  example,  look  into  a 
file  If  however,  you  exhaust  the  file  check,  an  interview  will  have  to  be 
done!  This  action  can  be  done  by  your  MAA  (that  is.  Master  at  Arms). 

"All  persons  on  your  staff  who  have  ever  been  employed  by  a  government 
aaencv  *  this  would  include  a  person  working  as  an  informer  to  any  of  these 
Coups'  are  to  be  reported  to  me.  Also,  include  city  government,  such  as  police 
departments .  Add  a  description  of  the  particular  post  said  person  held,  with 
the  time  and  connections. 

"This  is  to  be  done  quickly  and  quietly." 

Tt  is  no  surprise  that  to  escape  from  the  clutches  of  Scientology  calls  for 
It  is  no  ^ar.  Th£  stranglehold  is  tight  and  unrelenting  and  the 
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step-father  have  come  through  it  as  have  others  who  have  given  evidence. 

Recently  some  of  the  Scientologists  in  East  Grinstead  are  half  way  to 
escaping.  ^They  describe  themselves  as  Independent  Scientologists.  They  still 
espouse9the  concepts  of  Scientology  but  they  are  m  rebellion > against  the 
"Church's”  practices  and  have  left  the  "Church”.  There  are,  it  seems,  a  fair 
number  of  them  and  it  may  be  that  for  them  there  is  safety  in  numbers.  I  do  not 

know. 

Apostasy  is  a  "High  Crime”.  High  Crimes  are  the  gravest  in  the  Scientology 
calendar.  ^  will  come  later  to  the  punitive  methods  adopted  to  deal  with 
apostates  and  others  who  incur  the  Church's  displeasure. 


Teaching  Students  to  Lie. 

Scientology  has  its  own  Intelligence  branch, 
obtain  information  by  falsehood  and  deception, 
in  this  and  the  method  is  described  as  follows. 


One  of  its  activities  is  to 
Newly  joined  agents  are  trained 
I  quote  verbatim: 


"INTELLIGENCE  SPECIALIST  TRAINING  ROUTINE  —  TR  L 

Purpose:  To  train  the  student  to  give  a  false  statement  with  good  TR-1.  To 
train  the  student  to  outflow  false  data  effectively. 


Command  given  by  coach.  Part  2  interview 


Position:  Same  as  TR-1. 

Commands:  Part  1  "Tell  me  a  lie", 
type  2  WC  by  coach. 

Training  Stress:  In  Part  1  coach  gives  command,  student  originates  a 
falsehood.  Coach  flunks  for  our  TR  1  or  TR  0.  In  Part  2  coach  asks  questions 
of  the  student  on  his  background  or  a  subject.  Student  gives  untrue  data  of  a 
plausible  sort  that  the  student  backs  up  with  further  explanatory  data  upon  the 
coach  further  questions.  The  coach  flunks  for  out  TR  0  or  TR  1,  and  for  the 
student  fumbling  on  question  answers.  The  student  should  be  coached  on 
gradient  until  he/she  can  lie  facily"  (Meaning,  I  suppose,  "facilely  ) 


Short  example: 

Coach:  Where  do  you  come  from? 

Student:  I  come  from  the  Housewives  Committee  on  Drug  Abuse. 

Coach:  But  you  said  earlier  that  you  were  single. 

Student:  Well,  actually  I  was  married  but  am  divorced.  I  have  2  kids  in  the 
suburbs  where  I  am  a  housewife,  in  fact  I'm  a  member  of  the  PTA. 

Coach:  What  town  is  it  that  you  live  in? 


Student:  West  Brighton. 

Coach:  But  there  is  no  public  school  in  West  Brighton. 
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Student:  I  know.  I  send  my  children  to  school  in  Brighton,  and  that's  where 
I'm  a  PTA  member. 

Coach:  Oh,  and  who  is  the  Chairman  there?  etc." 


Intelligence  gathering  and  its  uses. 

Hubbard  proclaims  in  his  public  writings  that  the  law  of  the  country  must  be 
obeyed  and  no  illegal  activities  undertaken.  The  following  Scientology 
directives  and  extracts  show  the  hidden  reality  and  show  that  what  Hubbard 
professes  is  a  cynical  lie: 

"...  Hubbard  Communications  Office 


Saint  Hill  Manor,  East  Grinstead, 


Sussex. 

HCO  POLICY  LETTER  OF  20  MAY  1970 
GUARDIAN  PUBLIC  RELATIONSHIPS 

The  Guardian's  office  handles  certain  publics  which  are  its  sole 
responsibility.  These  publics  are  as  follows: 

Press  relations 


Government  relations 
Special  Guardian  group  relations 
Opposition  group  relations 
Troublesome  relations 

In  press  relations  are  included  relations  with  the  press,  radio,  television 
and  magazines.  Although  the  Public  Divisions  may  place  news  releases,  appear  on 
radio  or  television  or  write  stories  for  magazines,  all  such  in  done  in 
co-ordination  with  and  approved  by  the  Public  Relations  Bjreau  of  the  Guardia ns 
Office.  Any  reporter  calling  the  organization  is  routed  to  the  Guardian  Public 

Relations  Bureau. 

All  relationships  with  governmental  agencies  and  government  officials  are 
handled  by  the  Guardian's  Office  or  are  cleared  through  the  Guardian  s  office. 
The  Legal  Bureau  receives  and  then  handles  or  approves  all  correspondence  t 
from  government  officials  acting  in  an  official  capacity;  and  whether  such  are 
local,  county,  district  (state)  or  national,  all  are  handled  by  the  Legal 
Bureau. 

The  Public  Relations  Bureau  handles  visiting  government  officials,  all 
lobbying  actions  and  carries  out  all  public  relations  programmes  involved  with 

the  government. 

There  are  specialized  groups  which  are  either  established  by  the  Guardian's 
Office  or  with  which  the  Guardian's  Office  is  co-acting  towards  mutual  goals. 
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These  fall  under  the  purview  of  the  Public  Relations  Bureau. 

goals  of  Scientology. 

~  ratchall  to  include  all  those  relations  which  the 

Tr?  f^n^ha^not  handled  with  its  various  publics  and  which  then  wind  up  on 
organisation  has  1!°*  ,?eaort  fall business  firms  which  sue  the 

r££bEd^irr^n^o^rhos^Ie°Sfrs  o^^lm^dX^^nity  and 
so  on. 

Mary  Sue  Hubbard 


Controller 

for 


L  RON  HUBBARD 
FOUNDER  .  .  • 


Next: 

.HCO  POLICY  LETTER  OF  15  AUGUST  1960 

Tn  the  face  of  danger  for  Govts  or  courts  there  are  only  two  errors  one  can 
maki:  (a)  do  nothing  and  (b)  defend.  The  right  things  to  do  with  any  threat  are 
+  Find  out  if  we  want  to  play  the  offered  game  or  not,  (2)  If  n  ,  , 

dprail  the  offered  game  with  a  feint  or  attack  upon  the  most  vulnerable  point 

which  can  be  disclosed  in  the  enemy  ranks.  (3)  Make  enough  threat  or  =lamor 
cause  the  enemy  to  quail.  (4)  Don't  try  to  get  any  money  out  of  it.  (5^  Make 
everv  attack  on  us  also  sell  Scientology  and  (6)  Win.  If  attacked  on  so 

^i^?eP^gMa?eagai«^  S  SXsfK^  -r^ea'i  ace  is 

in  the  rear  of  the  enemy's  front  ranks  work  best. 

The  goal  of  the  Department  is  to  bring  the  government  and  hostile 

philosophies  or  societies  into  a  state  of  complete  compliance  with  the  goals  of 
Scientology.  This  is  done  by  high  level  ability  to  control  and  in  its  absence 
bv  low  level  ability  to  overwhelm.  Introvert  such  agencies  --  that  is  their 
word  for  "infiltrate"  —  "Control  such  agencies.  Scientology  is  the  only  game 
on  earth  w^re  everybody  wins.  There  is  no  overt  in  bringing  good  order  .  .  . 

•’Overt”  is  a  wrong-doing  against  Scientology. 


Then  on  the  9th  March  1970 ,  this  letter. 

The  following  is  a  list  of  the  successful  and  unsuccessful  actions  used  by 
intelligence . 
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Successful 


Prosecuting  Traitors"  —  that  means  traitors  to  Scientology  1.  In  the 

United  States  finding  evidence  of  a  crime  and  handing  it  over  to  the  police  or 
vice-squad.  This  is  any  crime.  2.  In  the  United  Kingdom  --  Finding  evidence  of 
a  crime  against  the  org"  —  that  means  "organisation"  —  and  having  a 
representative  of  the  Church  press  charges  for  a  prosecution. 


Regularly  getting  out  files  and  reading  through  them, 
or  cases  that  were  handled  prior  to  your  coming  on  post. 


Especially  any  files 


"If  reading  through  files  brings  out  a  connection  you  were  not  aware  of,  or 
had  forgotten  chase  it  up  and  get  out  the  other  files  pertinent  to  the  area  . 

All  these  are  the  files  which  Hubbard  says  are  absolutely  confidential. 


"Use  the  files  regularly  and  continuously  referring  to  them  as  often  as 
possible. 

Crossfiling  should  not  only  be  done  under  names  of  people  but  under  groups 
and  organisations  as  well.  Also  under  subjects.  In  other  words  thoroug 
crossfiling . 

Use  of  telephoning  to  get  simple  information  such  as  addresses  etc,  rather 
than  a  personal  visit. 

Contacting  the  secretary  or  aide  of  the  person  you  are  interested  in  and 
chatting  them  up.  Note  this  is  very  successful  in  getting  tricky  information 
that  is  not  available  in  other  areas.  Is  Dr  so  and  so  on  his  vacation  now. 
Where  is  he?  How  long  will  he  be  gone? 

Invent  letterhead  of  some  organisation  that  is  spurious,  ie  have  it  printed 
up  and  use  it  to  make  queries.  Use  some  fairly  safe  address  but  don't  be  over 
cautious.  If  you  have  a  letter  head  nobody  seems  to  bother  to  checking  it. 
Examples  'Ford  Foto  Features'  or  'The  Council  for  Human  Relations  in  Industry  . 
If  you  have  a  letter  head  of  any  sort  you  will  get  answers  to  your  questions 
most  of  the  time.  Of  these  using  a  phoney  News  Agency  is  the  most  successful. 

Using  2D"  —  that  means  "Second  Dynamic",  and  it  means  sexual  relations  or 
relationships  or  family  relationships  —  "on  someone  high  in  the  government  to 
seduce  them  over  to  our  side.  This  particular  action  was  not  started  as  an 
intelligence  action  but  was  more  personal.  It  did  however  move  into  2D 
activity. 

Infiltrating  an  enemy  group  with  the  end  to  getting  documents.  These  can 
either  be  about  their  own  plans  or  what  they  have  on  us. 

Covert  third  partying  with  forged  or  phoney  signatures.  Anonymous  third 
partying.  Particularly  the  Internal  Revenue  service  appears  to  follow  up  every 
tip  off  they  get.  Getting  information  out  of  files.  This  is  of  course  only 
vital  files,  not  just  any  files. 


Direct  theft  of  documents  .  . 


ii 
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Next,  the  25th  March,  1977: 
"RE:  RED  BOX. 


Dear  All, 

This  is  to  introduce  into  BIUS  the  complete  red  box  system.  Most  of  you  have 
heard  of  this  earlier  —  I  will  now  explain  it  m  detail. 


First  of  all,  all  data  that  is  red  box  data,  has  to  be  pulled  from  your 
areas.  The  complete  definition  of  Red  Box  material  is  attached. 

secondly  vou  must  ensure  that  none  of  your  juniors  (for  those  of  you  who 
have  ?h2m)haJe  red  box  data  in  their  areas.  All  the  red  box  material  from  your 
areas  must  be  centrally  located,  together  and  in  a  moveable  container  (ideally  a 
briefcase) ,  locked,  and  marked. 

When  this  is  done  in  each  area,  we  will  divide  up  the  amounts  and  deputize 
persons  in  the  area  to  be  responsible  for  its  removal  from  the  premises  in  the 

case  of  a  raid. 


This  procedure  will  be  drilled.  This  procedure  will  stay  in  at  the  new 
location. 


Please  have  all  this  data  sorted  and  located  in  proper  container 
night  March  28.  I  will  then  divide  up  removal  duties,  and  we  will 
Tuesday  night  just  before  the  all  hands". 


by  Monday 
drill  it 


Now  this  is  the  Red  Box  data. 


1.  What  is  Red  Box  data? 

(a)  Proof  that  a  Scientologist  is  involved  in  criminal  activities. 

(b)  Anything  illegal  that  implicates  MSH  (Mary  Sue  Hubbard,  that  is) ,  LRH  (L 
Ron  Hubbard) . 


(c)  Large  amounts  of  non  FOI  documents. 


(d)  Operations  against  any  government  group  or  persons. 

(e)  All  operations  that  contain  illegal  activities. 

(f)  Evidence  of  incriminating  activities. 

(g)  Names  and  details  of  confidential  financial  accounts  ..." 

Those  directives  speak  for  themselves.  Comment  from  me  is  unnecessary. 


in  1983  those  at  Saint  Hill,  East  Grinstead,  tried  to  imp rove  the  pubiic 
reputation  of  Scientology  and  invited  the  press  to  look  round  Saint  Hill  Manor. 
A  short  article  appeared  in  The  Times  of  17th  August,  1983,  by  its  religious 
correspondent.  One  wonders  whether  he  was  shown  the  Red  Box  data  or  t 
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its  existence  or  indeed  of  any  other  of  the  material  which  I  have  been  quoting. 

I  doubt  it. 

Training  Courses. 

Courses  are  held  on  a  very  large  number  of  Scientology  topics  both  in  the 
United  Kingdom  and  in  the  United  States  of  America  at  "Flag",  that  is,  the 
headquarters  of  "Sea  Org" ,  which  is  the  high  command.  They  become  more  advanced 
as  one  advances  "across  or  up  the  Bridge".  These  courses,  or  some  of  them, 
include  auditing  as  part  of  them,  as  I  understand  it. 

They  can  be  very  dangerous  to  the  mental  health  of  the  trainee  and  evidence 
has  been  given  of  instances  of  mental  breakdown  during  the  course  of  them  or  as 

the  result  of  them. 

Discipline. 

Discipline  is  ruthless  and  obedience  has  to  be  unquestioning. 

Scientologists  working  on  the  staff  are  required  to  work  inordinately  long 
hours  for  their  keep  and  a  pittance.  The  purpose,  as  Mr  Anastrong  describes  , 
pursuant  to  L  Ron  Hubbard's  orders  is  to  keep  individual5  impoverished  so  ' that 
they  become  completely  dependent  on  the  organisation  for  their  basic  needs  on  a 
daily  basis.  Mr  Armstrong  was  a  Scientologist  for  13  years  from  1969.  For 
several  of  them  he  worked  on  Hubbard's  personal  staff  and  was  privy  to  what  went 
on  in  the  innermost  circles. 

A  catch  phrase  constantly  recurring  is  "the  greatest  good  for  the  greatest 
number  of  Dynamics".  The  step-father  and  his  first  wife  were  ordered  to  leave 
their  little  daughter  full  time  with  a  baby-minder  so  as  to  put  m  maximum  hours 
to  "clear  the  pllnet",  this  being  "for  the  greatest  good  for  the  greatest  number 
of  Dynamics".  For  several  months  they  saw  their  daughter  only  on  week-ends. 

When  he  insisted  on  leaving  earlier  to  bring  the  child  home  during  the  weekdays 
he  was  threatened  with  "Ethics  Condition",  that  is  to  say f< disciplinary _ action. 
On  another  occasion  in  1976  his  wife  received  special  permission  to  visit  a 
doctor  because  of  a  recurring  abdominal  complaint.  She  telephoned  to  say  she 
had  to  go  to  hospital  immediately.  He  asked  if  he  could  leave  to  see  he£*  H® 
was  told  "get  your  stats  up  and  you  can  leave  at  4.30  and  not  before  . ; 
protested  he  was  reminded  of  the  policy  "keep  Scientology  working".  "Get  your 
stats  up"  means  "meet  your  performance  or  productivity  quota  . 

Scientology  must  come  first  before  family  or  friends.  Much  evidence  has  been 
given  and  not  disputed  of  how  it  leads  to  alienation  of  one  spouse  from  another, 
of  alienation  from  children  and  from  friends. 

Another  witness,  Mrs  B,  was  a  Scientologist  from  1972  and  rose  quickly  in  the 
organisation.  She  had  a  three-year-old  daughter.  Nonetheless,  for  a  period  of 
months  she  was  required  to  work  from  8.30  in  the  morning  to  1.00  am  the 
following  day.  She  was  allowed  only  15  minutes  daily  to  put  her  daughter  to 
bed.  On  one  occasion  when  the  child  broke  her  arm  and  she  took  her  to  the 
doctor  she  was  directed  to  work  all  night  as  a  penalty. 

In  January  1982,  Mrs  B  was  made  Commanding  Officer  of  the  Organisation,  Saint 
Hill  United  Kingdom  Foundation.  At  around  this  time  the  Commodore's  Messenger  s 
Org  (that  is,  Top  Management)  in  the  United  States  were  originating  an 
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,  ■;  "]  directives  which  seemed  to  her  to  be  wrong 

i?  hours  Physical  work  a  day  (shifting  bricks,  emptying  bins  etc)  and 
children  was  limited  to  one  half  hour  per  day. 

p  K£r:z£ a 

of  the1 child  first.  She  was  subjected  to  a  Committee  of  Evidence  (that  is,  a 
disciplinary  tribunal) :  She  left  Flag. 

Those  are  a  few  of  many  illustrations,  proved  in  evidence,  of  the  ruthless 
and  inhuman  disciplinary  measures.  Suppressive  Acts  (SA) ,  Suppressive  Persons 
(SP) ,  Potential  Trouble  Sources  (PTS) ,  and  Disconnection. 

a  "suppressive  act"  is  any  act  which  seniors  consider  to  be  against  the 
irvterestsPof  Scientology.  A  "suppressive  person"  is  a  Scientologist  who  does  a 
suppressive  act16  A° "potential  trouble  source"  is  anyone  outside  Scientology  who 
Supplied  to  the  Cult  or  anyone  inside  it  vho  has  been  declared  a  suppressrve 

person. 

A  Scientologist  who  is  connected  with  a  potential  trouble  source  --  spouse, , 
affianced  relative,  friend  or  business  associate  —  is  ordered  to  disconnect 
from  that* person  and,  if  that  is  not  done,  the  Scientologist  will  himself  or 
herself  be  declared  a  suppressive  person. 

Very  many  examples  have  been  given  and  proved  in  evidence.  Two  will  suffice 
as  examples. 

Mrs  F  was  a  Scientologist  and  until  recently  a  senior  staff  member  of  the 
"Church"  of  Scientology  at  Saint  Hill  Manor  until  —  and  I  quote  her  own  words 
--  "designed  becausl  its  practices  were  dishonest,  degrading  and  oppressive". 
She  and  the  Deputy  Principal  (also  a  Scientologist  as  mentioned  earlier)  were  m 
and  planed  LrriagePwhen  his  divorce  came  through  She  had  been  ordered 
to  disconnect  from  a  close  woman  friend.  She  discussed  thl®  "Ethics 

disenchantment  with  Scientology  with  her  fiance.  He  was  subjected  to  an  Eth 
interview"  at  Saint  Hill  and  the  school.  He  wrote  her  a  letter  dated  16th 

January,  1984: 

"Dear  so  and  so.  I  have  done  conditions  and  decided  that  I  am  a 
Scientologist  before  all  and  do  not  wish  to  have  any  opposition  to  the  church 
mv  lines.  I  agree  with  the  disconnection  technology  when  a  person  commits 
suppressive  act y  to  assist  them  to  confront  and  handle  their  behaviour.  I 
believe  that  outnesses  or  disagremeents  can  be  handled  on?h£rch  lines.  1 

handled. 
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"I  believe  I  have  not  been  firm  in  cutting  entheta  lines  and  so  have  alio 
a  dwindling  spiral  for  us  both.  I  believe  you  are  a  remarkable  being  who  I 
wanted  to  share  an  ethical  future  with. 

Please  listen  to  me,  sweetheart.  See  the  ETC  Mission  and  hear  their  data. 
Let's  live  within  the  church's  protection. 

Tf  vou  will  not  do  this  for  me  and  you,  then  I  must  disconnect,  as  I  cannot 
believf  Jouareactlng  for  our  survival.  It's  not  a  connects  of  'your 
integrity',  it's  a  question  of  survival  along  all  dynamics  .  .  . 

The  father  had  a  business  associate  and  close  friend.  He  incurred J:he 
the  "Special  Unit  World  Wide": 

"Dear  so  and  so,  You  have  since  your  return  in  January  behaved  in  a 
destructive  and  suppressive  way  towards  me  and  my  company. 

in  his  recent  Journal  37,  LRH  says  that  any  s“PPr;;“v*  Pf f^^f^^lies 
dissuade  or  invalidate  one  deals  only  in  lies.  And  that  truth  blows 

away. 

You  are  dealing  in  lies.  Your  non  confront,  unwillingness  to  communicate, 
not-is-ness  and  lies  have  added  complexity  to  the  situation: 

1.  you  proceeded  contrary  to  our  agreement,  to  enter  into  a  carpet  supply 
business  using  the  same  comm  lines  as  the  cleaning  company, 
reference  to  me. 

2  You  have  attempted  to  hold  me  to  a  'connection'  with  you  as  a  declared  SP 
knowing  that  such  connection  would  prevent  me  from  progressing  in  Selenology. 
You  have  done  this  by  refusing  direct  communication  between  us  on  the  tw 
outstanding  matters  of  taxation  and  the  valuation  of  the  companies. 

3  Rather  than  communicate  and  confront  of  these  subjects  you  have 
inteijectefa  fi£m  of  solicitors,  two  of  whom  are  declared  SP's  again  with  the 
knowledge  of  the  dif f iculty  this  would  create.  You  have  apparently  instructed 
these  solicitors  to  act  against  me  based  on  lies. 

4.  You  have  been  obstructive,  suppressively  so,  in  the  Jitter  of  your 
vacating  the  premises,  and  to  my  idea  of  the  workable  solution  of  the  partition. 

5  You  have  taken  up  with  Ron  Hopkins,  a  declared  and  expelled  SP  and  thereby 
introduced  another  suppressive  element  into  the  premises  and  thus  onto  my  lines. 

I  have  thought  long  and  hard  about  you  of  late.  I  have  recently  done  a  very 
thorough  PTS  C/S  1  course  at  AOSH"  —  that  is,  at  Saint  Hill. 

Your  actions,  attitudes  and  intentions  are  compatible  ^ose  of  an  1 3P^ 

In  fact  the  only  way  to  understand  them  is  by  reference  to  the  LRH  data  on  SP  s. 
Saf  ouareS  doing  in  setting  yourself  against  the  Church  is  not  only  very 
suppressive  but  also  non-survival  for  you,  your  family  and  any  group  you  are 
associated  with. 
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MV  advice  to  you  would  be  to  stop  your  suppressive  actions  and  drop  all  your 
SP  connect ions°andUget  yourself  tc  IJC"  -  that  is,  Internattonal  Justice  Chief 
_ »'and  get  this  scene  handled  now. 

I  have  regretably  no  illusions  about  your  accepting  this  ..." 

Punishment  and  Persecution. 

I  have  already  mentioned  some  of  the  forms  of  punishment  and  examples  of 
their  use.  There  is  more  where  the  Church's  enemies  are  concerned 
suppressive  persons  and  critics. 

"Fair  game  policy". 

in  his  HCO  Policy  letter  of  the  18th  October,  1967,  L  Ron  Hubbard,  Founder, 
directed: 

"PENALTIES  FOR  LOWER  CONDITIONS  (Applies  both  Orgs  and  Sea  Org)  . 

LIABILITY  —  Suspension  of  pay  and  a  dirty  grey  rag  on  left  arm  and  day  and 
night  confinement  to  org  premises. 

TREASON"  —  that  means  to  say,  treason  against  Scientology  "Suspension  of 
pav^Sd deprivation  of  all  unites  and  insignia,  a  black  mark  on  left  cheek  and 
confinement  on  oig  premises  or  dismissal  from  post  and  debarment  from  premises. 

DOUBT  —  Debarment  from  premises.  Not  to  be  employed.  Payment  of  f me 
amounting  to  any  sum  may  have  cost  org.  Not  to  be  trained  or  processed.  Not 
be  communicated  or  argued  with. 

fnemy  —  SP  Order.  Fair  game.  May  be  deprived  of  property  or  injured  by  any 
means^by  «ny  LiSUiogiU  without  any  discipline  cf  the  Scientclcgist.  May  be 
tricked,  sued  or  lied  to  or  destroyed. 

L  Ron  Hubbard 

Founder  ..." 

In  his  HCO  policy  letter  of  21  October  1968,  Hubbard  directed: "CANCELLATION 
OF  FAIR  GAME. 

The  practice  of  declaring  people  FAIR  GAME  will  cease.  FAIR  GAME  may  not 
aDDear  on  any  Ethics  Order.  It  causes  bad  public  relations.  This  PL  -  that 
is,  policy  letter  —  "does  not  cancel  any  policy  on  the  treatment  or  handling  of 

an  SP. 

L  RON  HUBBARD 

Founder  ..." 

It  was  suggested,  but  not  pursued,  that  this  did  cancel  the  Fair  Game 
treatment.  It  did  nothing  of  the  kind  as  the  last  sentence  shows.  It  was 
cosmetic  only  for  public  consumption.  Depnval  of  property,  injury  by  any 
means  ?r?Sker^?sSing,  lying  o?  destruction  have  been  pursued  throughout  and  to 

this  day  with  the  fullest  possible  vigour. 


PAGE  56 


[1985]  i-m  Law  58,  (Transcript : Nunnery) 

To  give  two  illustrations:  Beginning  in  1977  the  Church  of  Scientology  have 
conducted  a  campaign  of  persecution  against  Dr  Clark.  They  wrote  letters  to  the 
Dean  at  the  Harvard  Medical  School  and  to  the  Director  of  the  Massachusetts 
General  Hospital.  But  they  refused  to  gag  him.  Their  agents  tracked  down  an 
telephoned  several  of  his  patients  and  interviewed  his  neighbours  looking  for 
evidence  to  impugn  his  private  or  personal  actions.  They  submitted  a  critical 
report  to  a  Committee  of  the  Massachusetts  State  Senate.  On  three  occasions 
du?i£g  the  last  five  years  a  Scientology  "front"  called  the  Citizens'  Commission 
San  Rights  have  brought  complaints  against  him  to  the  Massachusetts  Medical 
Board  of  Reqistration  alleging  improper  professional  conduct.  In  1980  he  was 
desired  a  'H^r  One  Enemy'  and  in  1981  they  brought  two  law  suits  against  him 
(summarily  dismissed,  but  costly  and  worrying).  They  distributed  leaflets  at 
the  Massachusetts  General  Hospital  offering  a  25,000  dol?;^aJe^r^r|°i®®PloyeeS 
for  evidence  which  would  lead  to  his  conviction  on  any  charge  of  criminal 
activity.  They  stole  his  employment  record  from  another  Boston  hospital.  They 
convened  press  conferences  calculated  to  ruin  his  professional  reputation.  It 
all  failed,  but  that  is  of  minor  importance  to  Scientology.  Throw  enough  mu 
and  some  will  stick".  It  has  caused  him  heavy  cost  in  time  and  money  and 

anxiety. 

Mr  Armstrong  points  out  that  the  claim  that  "Fair  Game"  has  been  cancelled  is 
untrue.  He  was  declared  "Fair  Game".  They  disseminated  stories  irrationally 
falsely  accusing  him  of  theft,  hired  paid  bullies  to  harass  him  and  his  wife  day 
and  night  for  over  a  month,  they  threatened  his  life,  they  assaulted  him  and 
they  hit  him  with  a  car. 

Black  Propaganda 

By  HCO  Policy  Letter  of  11  May  1971  Hubbard  directed:  "Black  PR.  About  the 
most  involved  employment  of  PR  is  its  covert  use  in  destroying  the  repute  of 
individuals  and  groups.  More  correctly  this  is  technically  called  Black 

Propaganda" . 

Use  of  the  Courts 

"Level  'O'  Checksheet  by  L  Ron  Hubbard: 

"The  purpose  of  the  suit  is  to  harass  and  discourage  rather  than  to  win. 

"The  law  can  be  used  very  easily  to  harass,  and  enough  harassment  on  somebody 
who  is  simply  on  the  thin  edge  anyway,  well  knowing  that  he  is  not  authorised, 
will  generally  be  sufficient  to  cause  his  professional  decease  . 

And  then  this  directive  concludes  with  these  words: 

"If  possible,  of  course,  ruin  him  utterly". 

Some  of  the  Scientology  jargon  in  its  own  documents,  which  1  have  been 
citing,  may  not  be  clear  to  someone  who  has  not  had  to  undergo  the  task  o 
having  them  explained  over  the  weeks.  But  their  meaning  is  ?o 

out  of  the  cult's  own  mouth  the  frightening,  disgraceful  and  illegal  lengths 
which  it  is  prepared  to  go  and  does  go. 

There  has  been  harassment  of  the  mother  and  step-father  in  this  case.  The 
father  sent  the  document  in  the  case  to  the  "Church"  who  m  turn  sent  them 


PAGE  57 


[1985]  Law  58,  (Transcript :Nu.„.ery) 

wit,  directions  to  the  heed  of  ^-ardia M'S. 

mother  and  steP"f?ther  li  4  they^vould  be  interfering  with  the  "spiritual 
proceedings.  If  they  di  t  th  y  expelled  from  the  Church.  They  refused. 

Soor^aftervard^onl^o^the^tep-father'j^company^s  employees^  a  scientologist. 

=\hoeieave  the 

company  but  had  been  ordered  to  do  so  by  the  Church  . 

-i-  at  the  hearing  for  directions  in  January  1984.  I 

warLdttafa^co^inSanofor^e^titi^on  would  be  severely  dealt  with  and  it  is 
right  to  say  that  there  has  been  none. 

NOW  at  the  end  of  this  case  I  repeat  publicly  what  I  said  then:  The  powers  of 

this  Cult  are  wide  and  its  arm  is  long.  If  there  is  a±t  will  be 

harassment  of  any  description  of  anyone  connected  with  -his  case 
dealt  with  with  the  utmost  severity. 

Money 

The  cost  of  "Services". 

for  all  of  which  he  has  to  pay. 

Over  the  period  of  15  months  before  the  Chaplain's  Court  ■  t 

fathl?  and  step-mother  paid  into  Scientology  68,000  at  Saint  Hill  and  66,500  at 
tatner  ana  step  mu  *  ,  h  continued  throughout  the  years  to  go  on 

not. 

No  recruit  or  Scientologist  can  have  these  services  without  paying  for  them. 
There  is  no  tempering  of  the  wind  to  a  shorn  lamb. 

jrsa  “ 

aSSS.TSTJSwhST^.’S!  XiAKKR 

out. 

Apparatus  and  materials. 

There  is  a  very  long  list  of  these  and  Scientologists  are  expected  to  buy  at 
heavy  costs. 

evamnio  ie  the  "E  Meter".  Hubbard  in  his  book  "Scientology.  The 
fiSlVf thought"  describes  it  as  follows:"The  Hubbard  Electrometer  is  a 
•roi  irrionc;  artifact  used  in  the  Church  Confessional.  It,  m  ltseir,  aoes 
dotting  anf is  Ssedb?  Ministers  only,  to  assist  parishioners  in  locating  areas 

of  spiritual  distress  or  travail". 
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"Ministers-  are  auditors.  "Parishioners"  are  people  being  audited. 

That  is  the  description  of  it  for  public  consumption.  Privately  it  is  used 
as  a  means  of  intimidation  (see  the  US  Mission  Holders  Conference  below) . 

Dr  Clark  described  it  as  a  crude  lie-detector.  The  psychologist,  already 
•mentioned  describes  it  as  a  psychogalvanometer,  costing  @28.50p.  The  father 
anf s?ep-io?he?  havl  Sne  in  their  house  which  they  bought  some  years  ago.  It 

cost  them  about  @400. 


"Regging" 

This  is  the  word  used  to  describe  extorting  money.  Examples  proved  in 
evidence  and  not  challenged  are: 

Two  people  were  persuaded  to  sell  their  respective  houses. 

Proceeds  were  used  to  pay  for  Scientology  services.  Both  were  left  with 
virtually  no  assets. 

A  man  was  persuaded  to  pay  the  entirety  of  his  worker's  compensation  payment, 
approximately  18,000  dollars  towards  "Services". 

A  man  was  persuaded  to  pay  52,000  dollars  out  of  a  settlement  awarded  to  him 
for  permanent  injuries  from  a  motorcycle  accident. 

A  married  couple  were  persuaded  to  pay  105,000  dollars  by  selling  off  a  large 
part  of  the  wife's  inherited  stocks  and  shares. 

A  man  undergoing  chemotherapy  for  terminal  lymphatic  cancer  was  persuaded  to 
pay  24,000  dollars. 


These  are  examples  only. 

The  US  Mission  Holders  Conference  San  Francisco  1982 

Missioners  are  those  in  charge  of  Scientology  Missions  whose  function  it  is 
to  proselytize  and  get  people  into  Scientology. 

They  were  summoned  to  a  "Conference"  in  San  Francisco  to  be  addressed  by  "top 
officials  of  the  Sea  Organisation".  These  persons  are  given  the  appellations  of 
naval  ranks.  Hubbard  is  the  "Commodore". 

The  top  officials  were  a  "Captain"  and  two  "Commanders".  They  took  it  in 
turns  to  harangue  the  unfortunate  missioners.  Present  were  Scientology  s  own 
Dolice  and  "Masters  at  Arms"  (MAAs) .  The  whole  burden  of  the  harangue  was  get 
Sore  monly  in  Sr  Slse  ~"  The^  had  to  double  their  quota  of  recruits  They  had 
to  pay  15,000  dollars  a  day  for  investigators.  They  had  to  get  rid  ®Slla?s- 

publications  and  buy  others.  Each  one  had  to  buy  a  projector  for  ,  ‘ 

and  so  on.  If  they  did  not  comply  they  were  going  to  be  punished  and  you  11  be 

meter-tested11  or  nget  the  E  Meter11 . 

For  those  of  us  old  enough  to  remember,  it  is  grimly  reminiscent  of  the 
ranting  and  bullying  of  Hitler  and  his  henchmen. 
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It  gives  the  flavour  of  the  reality  of  what  Scientology  is  and  does.  I 
.  ,  ^  transcript  of  the  Mission  Holders  conference  as  an  appendix  to  this 

judgnent^^Counsel^ereagreed  that  the  first  30  pages  are  irrelevant  and  these 
are  not  included. 

"Make  More  Money" 

In  HCO  Policy  Letter  of  9th  March,  1972,  Hubbard  directed: 

"GOVERNING  POLICY. 

The  governing  policy  of  Finance  is  to: 

A.  MAKE  MONEY. 

B.  Buy  more  money  made  with  allocations  for  expense  (bean  theory) . 

C.  Do  not  commit  expense  beyond  future  ability  to  pay. 

D.  Don't  ever  borrow. 

E.  Know  different  types  of  orgs  and  what  they  do. 

f  Understand  money  flow  lines  not  only  in  an  org  but  org  to  org  as  customers 
f low 'upward I  thiSk  customers  flowing  upwards  means  Scientologists  advancing 

up  the  Bridge. 

G.  Understand  EXCHANGE  of  valuables  or  service  for  money"  and  there  is  a 
reference  to  policy  letter  Exec  Series  3  and  4. 

H.  Know  the  correct  money  pools  for  any  given  activity. 

I.  Police  all  lines  constantly. 

J.  MAKE  MONEY. 

K.  MAKE  MORE  MONEY. 

L.  MAKE  OTHER  PEOPLE  PRODUCE  SO  AS  TO  MAKE  MONEY". 

What  happens  to  the  money?" 

Mr  Armstrong  is  in  a  better  position  than  most  to  know  where  the  money  goes. 
His  eviSnce?  together  with  othSr  evidence,  shows  that  much  of  ft  goes  into  the 
pocket  of  Hubbard  and  he  has  described  how  it  is  "laundered  . 

The  Children's  School 

It  is  the  mother's  case  that  the  school  is  under  the  control  of  the  Church  of 
Scientology  in  East  Grinstead. 

The  father's  case  is  that  it  is  entirely  independent  of  Scientology. 

It  is  not  disputed  that  of  89  pupils  all  but  7  or  8  are  the  children  of 
Scientologists;  and  save  for  2  or  3  temporary  or  part-time  staff,  the 
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them  being  the  father. 

■.iSssruva  sss-“  " 

not  indeed  control • 

A  pupil  wrote  a  letter  which  the  Principal  circulated  as  a  “Success  Story”. 

It  reflects  Scientology  language  and  notions. 

I  have  already  “J^ioned^he  “Knowledge  Report^sent^the^Church^^the  ^ 

Principal  about  a  Parent.  Another  ordered  to  remove  her  children.  The 

pSn^iplJ  wafca?Ld  ?oSacoo;nt  by  "Ethics-  for  allowing  a  Scientologist  who  had 
incurred  the  Church's  displeasure,  to  attend  the  School  Fair. 

The  School  pays  money  annually  to  Scientology. 

The  facts  speak  for  themselves. 

Scientology ' s  indoctrination  of  children. 

The  objective  of  Scientology  is  to  capture  the  child  and  its  mind. 

The  auditing  —  the  processing  —  begins  at  an  early  age.  In  "Child 
Dianetics"  1968  edition,  Hubbard  writes: 

"It  is  possible  to  process  a  child  at  any  age  level  beyond  the  Poin^  ^en  he 
,  a._  e-e.v  However  no  serious  processing  should  be  undertaken  until  the 

learns  to  speak.  However ' x?enli5e  dianetic  processing  is  not  encouraged,  except 

S^eri  unusi^  oircu^stunfe^TntU  the  ohi!d  is  .t  least  sight  years  of  age". 

In  "The  Second  Dynamic"  1982  edition,  under  the  heading  "Children's 
Confess ionalAges  6^  12"  is  a  "processing  check  for  use  on  children".  It  is  a 
very  long  and  rigorous  interrogation. 


Dr  Clark  says  this: 

"The  'technical  processes'  used  by  Scientology  to  educate  children  are 
mind-focussing,  hypnotic  and  anaesthetic.  Such  states  of  mind,  which  are 
inSucid  ta  o^r  i?  seoure  lifetime  allegiance  of  Scientology,  can  mask  real 

disease. 

"Children  need  human  nurturance  from  human  —  that  is  to  say  fallible 

SSsSSrJSSsisws- 

process  rather  than  with  human,  parental  authorities  . 
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In  "Booklet  2  of  the  Professional  Court  (1982)"  Hubbard  writes: 

"A  very  effective  thought  control  technique  could  also  be  worked  out  from 
ScieStoJw  which  could  bl  used  to  make  individuals  into  willing  slaves”. 

In  my  judgment  that  technique  has  been  worked  out  and  is  operated.  I  agree 
with  Dr  Clark  that  "Scientology  training  is  training  for  slavery  . 

Dr  Clark  adds: 

"Children  also  become  damaged  pawns  in  family  conflicts  as  the  result  of 
Scientology  policy  which  teaches  people  how  to  manipulate  others.  One  sees  th 
untoward  effects  of  this  policy  within  the  family  home  when  the  groups  work 
SiSSS  a  child  o.  spouse  who  has  incurred  the  'church's'  disapproval  and 
Sho  JSst  be  shunned  by  any  means  available.  A  prescribed  tactic  often  used  to 
this  effect  is  calledY ' third-partying'  by  which  a  child  can  be  subtly  alienated 
Som  a  parent  who  mSy  not  be  Acceptable  to  the  'church'  of  Scientology  by 
blaming  problems  and  conflicts  on  the  non-conforming  spouse  .  or  °ther  close  t  f 
family9members.  Apart  from  direct  psychic  damage,  a  most  significant  result 
this  process  is  that  the  child  loses  half  of  his  parental  nurturance  . 

There  is  a  large,  a  very  large,  body  of  evidence,  most  of  is" 

this  case  supporting  Dr  Clark's  analysis  and  I  am  left  in  no  doubt  that  he 

right. 

A  sad  episode  during  the  hearing  was  the  evidence  of  a  young  man.  He  is 
greatly  gifted  and  did  exceptionally  well  at  School  and  university.  Hie  parents 
are  Scientologists  as  are  his  brother  and  sister.  They  are  all  to  y  . 

committed.  He  did  his  first  simple  course  at  the  age  of  six  and  a  further  basic 
course  "The  Hubbard  Qualified  Scientologist  Course"  two  years  later.  Since  then 
he  has  continued  with  course  after  course.  He  was  cross-examined  gently  by 
Kennedy.  It  became  apparent  that  he  simply  could  not  accept _ that  there  was  or 
could  be  anything  wrong  with  Scientology.  The  part  of  his  mind  which  would 
otherwise  have  been  capable  of  weighing  objectively  the  criticisms  o 
Scientology  had  been  blocked  out  by  the  processing.  He  has  indeed  been 
enslaved.  Mr  Kennedy  coined  an  accurate  shorthand  phrase  to  describe  this. 

"Scientology  blindness". 

"Is  there  a  good  side  to  Scientology? 

Lifting  the  Ban. 

some  reliance  is  placed  by  the  father  on  the  lifting  of  "the  ban”.  In  July 
1968  the  then  Government  imposed  immigration  restrictions  on  non  Britisn 
sllLltt  of  Scientology.  In  July  1980  the  ban  was  lifted.  The  Home  Secretary 
announced  this  in  a  written  answer  (No  123)  in  these  terms. 

"Yes  this  policy  which  applies  to  Scientology  alone  was  announced  in  1968  by 
the  Ministerof  Health  Sho  stated  that  Scientology  was  socially  harmful  and 

that  its  methods  could  be  a  serious  danger  to  the  health  of  those _ submitted  to 
them.  Mr  Right  Hon  Friend  the  Secretary  of  State  for  Social  Services  is  not 
satisfied  that  there  is  clear  and  sufficient  evidence  for  continuing  th 
existing  policy  with  regard  to  Scientologists  on  medical  grounds  alone.  I  have 
accordingly  decided  that  the  ban  be  lifted'1 . 
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The  inference,  it  is  suggested,  is  that  Scientology  is  not  harmful.  Well, 

the^omeSecretary '  s  answe?9is.in  very.guarded  Id.  "TtSe  Slews  of 

4-v.a  n#>Dartment  of  Social  Services  had.  It  did  not.  consult  tne  views 

Dr  Clark  and  his  like-minded  colleagues.  I  doubt  whether  it  had  the  documents 
ShicJ  have  beeS  proved  in  this  case.  I  cannot  properly  attach  any  weight  to  it. 

It  followed  intensive  propaganda  by  the  -Church”  and  lobbying  of  HP's  and 
others  in  which  the  father  played  a  very  active  and  time-consuming  part. 


Narconon 


It 


This  is  a  campaign  against  drug  abuse  participated  in  by  Scientology 
seems  to  have  had  some  success  and  has  been  much  publicised  as  such  by 
<?cientoloov  Credit  for  it  is  somewhat  diminished  by  the  evidence  of  Mrs  , 
was  Sn  a  ^ktion  to  taov  and  who  says  that  part  of  the  funds  raxsed  for  it  were 

syphoned  off  to  Hubbard. 

"A  religion” 

Scientology  approached  a  large  number  of  theologians  and  other  savants  on  the 
Question  whetherScientology  is  a  religion.  These  have  been  put  in  evidence. 

The  definitions  vary.  Some  of  them  would  embrace  such  cults  as  Satanism  or 
devil-worship.  Their  purpose  was  to  try  to  obtain  acknowledgement  th 
Scientoloov  was  a  "religion”  within  the  meaning  of  certain  fiscal  enactments  and 
!S  Staln^ax  immunity!  They  succeeded  in  Australia  on  appeal  to  the  High  Court 
h  Soriana  f^m  tte  decision  of  the  Full  Court  of  the  Supreme  Court  of 
Victoria. 

The  queston  whether  Scientology  is  or  is  not  a  "religion"  for  tax 
seems  to  me  to  have  nothing  to  do  with  the  issues  I  have  to  decide.  If  all  thi 
material  was  put  in  evidence  to  suggest  that  the  Courts  of  Australia  have  been 
satisfied  as  to  the  rectitude  of  Scientology  no  such  suggestion  is  warranted. 

In  the  Courts  of  Victoria  it  was  found  to  be  a  "sham”.  The  High  Court  of 
Australia  neither  affirmed  nor  dissented  from  that  description.  £doP^g  e 

definition  of  "religion”  that  it  did  it  was  not  : H2bb!?d  and  the 
-in  vipv  of  the  Hiqh  Court,  was  not  whether  Mr  Hubbard  ana  me 

Srsons  in  ulSmate  command  were  charlatans,  but  whether  the  adherents  believed 

in  them  and  their  ideas,  observances  and  practices.  The  adherents  accord  "blind 

reverence"  said  tie  High  Court  of  Australia  to  the  written  works  of  Mr  Hubbard 

and  so  there  was  a  "religion"  for  the  purposes  of  the  legislation  in  question. 

I  have  searched  and  searched  carefully  for  anything  good,  some  redeeming 
feaLre7in  tcientology.  I  can  find  nothing,  unless  it  be  such  participation  as 
there  has  been  in  the  anti-drug  abuse  campaign. 

Conclusions  as  to  Scientology 

In  Re*  'T'  Minors  2  FLR  239,  the  Court  of  Appeal  was  concerned  with  children 
one  Sf  Siose  parens  was  a  member  of  another  and  very  different  sect.  In  the 
course  of  his  judgment  Scarman,  LJ  (as  he  then  was)  stressed  that  it  is 
conceded  that  there  is  nothing  immoral  or  socially  obnoxious  m  the  beliefs 
practices  of  this  sect" . 

Scientology  is  both  immoral  and  socially  obnoxious.  Mr  di^_£ot 

exaggerate  when  he  termed  it  "pernicious".  In  my  judgment  it  is  corrupt, 
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m?  sssx  .“u-is  srs-. 

those  outside  who  criticise  or  oppose  it.  It  is  dangerous  because  it  is  out  to 
ranture  DeoDle  especially  children  and  impressionable  young  people,  and 
indoctrinate  and^rainwash  them  so  that  they  become  the  unquestioning  captives 
and  tools  of  the  cult,  withdrawn  from  ordinary  thought,  living  and  relationships 

with  others. 

The  future  of  B  and  G 

To  summarise  first  what  counsel  have  conveniently  described  as  the 
conventional  factors  B  and  G  have  been  with  their  father  and  step-mother  for 
f?ve  Snd  S  ha^  Jea?s  and  with  their  step-brother  J.and  half-brother  They  are 
cherished  bv  their  paternal  grandparents  and  by  their  step-mother  s  parents.  I 
!s  a  wa?m  close  family  circlS  in  Shich  they  are  well  cared  for  and  thriving. 

They  love  them  all  and  are  loved  by  them  all. 

The  mother  loves  them  and  has  kept  in  close,  regular  contact  with  them  in 

England  and  the  country  in  which  she  has  settled  with  the  st She 
thev  wish  to  return.  They  love  her  and  are  fond  of  the  step  father.  J=>ne 
reo  has  a  clree  idly  circle  waiting  for  them,  sisters  with  children  whom  B  and 

G  already  £now  “d there  is  their  half-sister  A.  The  mother  impressed  me  as  a 

very  nice  sensible  and  honest  young  lady.  The  step-father  too  left  an 
altogether  favourable  impression. 

The  father  and  step-mother  also  impressed  me  as  a  very  nice  couple  save  m 
■those  Darts  where  they  are  poisoned  by  Scientology.  A  couple  who  are  not 
Scientologistsgave  evidence .  They  are  not  close.  They  are  more  acquaintances 
than  friends .  The  link  is  their  daughter's  friendship  with  G.  They  speak  of 
the  father  and  step-mother  as  a  nice,  normal  couple  with  a  happy  family  life 

with  the  children. 

The  family  doctor  gave  evidence  to  the  same  effect.  She  did  say  that  she  has 
seen  little  of  them  and  the  children.  She  is  not  herself  a  Scientologist  but 

has  Scientologists  among  her  patients  in  East  J^insJea^'  This  is  not 

Scientologist  patients  consult  her  less  often  than  do  the  others.  This  is  not 
surprising.  Hubbard  is  opposed  to  orthodox  medicine  in  general,  proclaiming 
?hS  him  methods  ere  better  and,  strictly,  a  Scientologist  has  to  obtain 

permission  to  seek  orthodox  medical  treatment.  Their  previous  doctor  was  a 
Scientologist  in  East  Grinstead.  But  he  has  recently  led  a  campaign  against  the 
'•Church"  methods  and  practices  and  especially  its  exorbitant  charges  f  . 

aSKSSg  anS  courses/  He  is  no  longe?  -in  good  standing”  with  the  church  and  is 
no  longer  the  family's  doctor.  But  I  am  confident  that  the  children  s  physical 
health9is  not  neglected  especially  by  the  step-mother  who  appears  to  ae,  rightly 
“  wrongly,  to  bl  less  fanatically  dedicated  to  Scientology  than  the  father.  It 
is,  of  course,  the  children's  personalities  and  individualities  and  their 
freedom  of  choice  and  to  grow  up  as  normal  young  people  which  is  the  cause  for 

concern. 

If  the  children  were  to  go  into  their  mother's  case  they  would  not,  of 
course  be  going  ?o  strangers  or  to  an  institution.  Nonetheless  they  would  be 

leaving  what  has  been  their  real  home  and  family  circle.  It  would  a 
upheaval.  It  would  certainly  be  confusing  and,  I  think,  probably  senou  y 
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distressing  for  them  for  a  time. 

Although  there  are  factors  on  both  sides,  if  the  matter  rested  there  I  would 
judge  that  it  would  be  in  the  better  interest  of  the  children  for  there  to  be  no 
upheaval  while  ensuring  very  ample  access  to  their  mother. 

Does  the  Scientology  factor  tip  the  scales  the  other  way? 

Both  the  father  and  step-mother  have  been  Scientologists  for  many  years. 

They  are  totally  committed,  as  they  agree.  They  have  continously  been  audited 
and  undergone  courses.  They  have  paid  very  large  sums  of  money. 

Mr  Kennedy  suggested  that  the  father  has  lied  when  it  has  suited  himself  or 
Scientology.  Mr  Kennedy  certainly  cannot  be  criticised  as  making  that 
suggestion  groundlessly. 


Two  examples  out  of  several  are  these: 

The  father  in  the  witness  box  professed  respect  for  British  justice  as  the 
best  in  the  world.  In  his  submission  to  the  Chaplain's  Court  he  said,  and 
quote:  ’’There  was  no  similarity  between  wog  law  and  justice". 

In  his  Affidavit  sworn  on  the  14th  June  the  father  deposed  "there  is  no 
effort  or  attempt  on  my  part  to  indoctrinate  the  children  with  the  beliefs  of 
Scientology,  although  there  must  be  a  natural  'rubbing-off'  on  them,  Je^a^ee 
facets  of  my  beliefs".  And  "it  is  my  belief  that  all  my  children  should  be  free 
to  make  up  their  own  minds  about  Scientology  and  whether  to  pursue  it,  when  they 
are  old  enough  to  make  a  decision.  I  have  no  intention  of  forcing  any  of  my 
children  to  become  Scientologists,  to  take  Scientology  courses  or  to  be 
audited" . 

That  is  not  true.  There  is  more  than  one  way  of  "forcing". 

In  his  submission  to  the  Chaplain's  Court  he  said  "I  really  wanted  to  keep 
the  children  with  me  as  a  prosurvival  urge  for  them  and  me  to  kring„^J® (UP 
worthwhile  intelligent  fulfilled  beings  using  Scientology  tech  —  tech  means 
"technique".  And  "it  is  our  intention  to  raise  the  children  as  intelligent 
worthwhile  people  using  Scientology  Tech  and  Policy.  This  is  being  achieved  . 

He  has  audited  B  and  J.  The  children  have  been  taught  "Contact  Assists"  and 
"Touch  Assists"  two  allegedly  healing  techniques.  The  two  boys  have  had  two 
sessions  of  a  form  of  training  or  auditing  which  involved  sitting  facing  each 
other  for  half-an-hour .  They  have  been  removed  from  their  previous  schools  and 
put  into  the  Scientology  controlled  school.  They  have  been  taken  to  Flag  in  the 
United  States.  With  one  or  two  exceptions  all  their  friends  are  the  children  of 
Scientologists . 


All  this  has  begun  to  make  its  mark  on  the  children. 

Recently  B  asked  his  mother  whether  he  could  have  a  certain  friend  to  stay 
for  the  week-end  when  with  her  "because  he's  the  only  one  whose  parents  will  le 

him  to  come  to  your  house" . 

Recently  G  asked  her  mother  why  she  was  not  a  Scientologist.  Her  mother 
pointed  out  that  people  could  be  good  people  without  being  Scientologists  and 
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observed  that  two  widely  respected  personages  in  who.  G  is  interested^were  not 
Scientologists.  To  this  G  replied  "they  would  be  better  if  they  were  . 

If  they  were  to  remain  with  the  father  and  step-mother  without  conditions  the 
process  would  go  on  with  all  the  consequences  to  the  children  earlier  described, 
including  inevitably  and  ultimately  alienation  from  their  mother.  It  would  be 
nothing  short  of  disastrous  for  them. 

At  the  end  of  the  hearing  Mr  Johnson  suggested  that  what  is  best  of  the 
status  cruo  (that  is  to  say,  living  with  and  being  cared  for  by  the  father  and 
step-mother  with  the  other  children)  could  be  preserved  while  being  cut  off  from 
Scientoloov  until  they  are  grown  up  and  can  make  their  own  minds  up.  He 
acknowledged  that  this  would  mean  that  the  father  and  step-mother  would  have  to 
Connection  with  Scientology,  the  family  would  have  to  move  from  East 
Grinstead,  and  the  children  removed  from  their  school.  It  was  not  menti  , 
but  in  fact  it  would  mean  a  similar  cutting  off  of  J  and  S.  And  I  was  left 
wondering  whether  the  full  implications  had  been  thought  about  and  grasped  by 
the  father  and  step-mother. 

Mr  Johnson  told  me  that  consideration  had  been  given  to  seeking  some 
appropriate  dispensation  from  the  "Church"  but  it  was > not  thought § that  this 
would-be  forthcoming.  That  is  not  surprising.  What  is  porposed  is  the  ultimate 

heresy  —  a  "High  Crime". 

Would  what  is  now  proposed  be  the  most  advantageous  of  the  options  for  the 
children?  I  do  not  think  so.  The  father  and  step-mother  remain  tot  y 
committed  to  Scientology.  After  much  of  the  evidence  had  been  given  and  they 
had  read  the  written  material  (mainly  consisting  of  Scientology  s  own  documents) 
I  hoped  that  their  eyes  might  be  opened  and  said  that  if  that  happened  they  . 
shoulffeel  free  to  tell  their  advisers  and  the  Court.  They  did  not.  They  did 
say  that  they  "might  stand  back"  from  Scientology  while  the  children  are  growing 
up!  I  am  afraid  that  that  did  not  carry  conviction.  They  remain  afflicted  by 
"Scientology  blindness".  The  father  said  that  he  would  seek  to  correct  the 
evils  disclosed  during  the  hearing.  But  what  could  he  do  against  the  power  of 
the  "Church"?  Nothing.  The  result  would  be  that  he  would  be  declared _ a 
suppressive  person  with  all  that  that  would  entail  for  him  and  his  family. 

Apart  from  the  upheaval,  new  environment,  new  home,  new  school,  new  friends,  the 
pressures  of  the  "Church"  and  of  their  own  beliefs  and  consciences  would  be  far 
too  much  for  them.  And  to  cut  themselves  and  all  the  children  off  from 
Scientology  would  have  traumatic  and  emotional  consequences  on  them  and  through 

them  on  the  children. 

The  baleful  influence  of  the  "Church"  would  in  reality  still  be  there  and  the 
children  would  remain  gravely  at  risk. 

One  cannot,  alas,  attribute  so  many  ounces  or  pounds  to  this  factor  and  so 
much  to  that  and  so  much  to  the  other  and  then  do  the  resulting  adding  and 
subtracting. 

Weighing  up  all  the  factors,  including  the  Scientology  one,  I  have  Jeach®j 
the  conclusion  that  in  the  interests  of  the  children  now  and  m  the  future  the 
scales  come  down  in  favour  of  them  making  their  home  with  the  mother  and  come 
down  that  way  decisively. 


[1985]  Fam  Law  58,  (Transcript: Nunnery) 


PAGE  66 


Accordingly,  they  will  be  committed  to  the  care  and  control  of  their  mother 
with  leave  to  take  them  out  of  the  jurisdiction  to  live  in  the  country  in  which 
she  and  the  step-father  have  settled  and  where,  I  should  add,  I  am  satisfied 
that  the  material  and  educational  facilities  are  satisfactory. 

This  does  not  mean  that  they  will  be  cut  off  from  their  father  and  the  rest 
of  his  family.  That  would  indeed  seriously  upset  them.  They  love  him  as  he 
does  them.  They  will  stay  with  him  regularly.  There  will  probably  have  to  be 
conditions  but  they  should  be  easy  to  observe  and  not  interrupt  his  wife, 
himself  and  their  other  children  in  the  practice  of  their  beliefs. 

This  has  been  a  very  lengthy  judgment  mainly  because  of  many  verbatim 
recitals  of  Scientology's  own  documents  whose  authenticity  is  not  disputed.  I 
have  taken  that  course  deliberately.  The  "Church"  resorts  to  lies  and  deceit 
whenever  it  thinks  it  will  profit  it  to  do  so.  It  will,  I  think,  find  it  less 
easy  to  gull  and  dupe  others  in  the  face  of  its  own  documents  and,  so  far  as  its 
practices,  methods  and  objectives  are  concerned,  there  will  be  less  scope  to 
counter  this  decision  about  these  children  on  any  factual  basis. 

DISPOSITION: 

Care  and  control  awarded  to  the  mother 
SOLICITORS: 

Tweedie  &  Prideaux?  Stephen  M  Bird  &  Co 
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8TH  CASE  of  Focus  printed  in  FULL  xormat. 
RE  B  AND  G  (MINORS)  (CUSTODY) 

Court  of  Appeal  (Civil  Division) 
[1985]  FLR  493,  [1985]  Fam  Law  127 
HEARING-DATES:  19  September  1984 
19  September  1984 


CATCHWORDS : 

Children  -  Custody  -  Parents  members  of  cult  of  Scientology  -  Divorce  - 
Mother  ageeing  that  father  should  have  custody  of  children  -  Mother  subsequently 
leaving  Scientology  and  seeking  custody  after  5  1/2  years  -  Father  and 
step-mother . commited  scientologists  -  Nature  of  cule  of  Scientology  -  Both 
parents  loving  and  able  to  offer  good  home  -  Whether  nature  of  Scientology 
justified  taking  children  from  the  care  of  the  father 


HEADNOTE : 

The  parents,  who  were  then  both  scientologists,  separated  in  1978  and  were 
divorced  in  1979.  There  were  two  children  of  the  marriage  and  when  the  parents 
separated  in  1978  the  children  remained  with  the  father.  The  mother  had  wanted 
custody  of  the  children  but  as  a  result  of  pressure  from  scientologists 
reluctantly  agreed  that  the  father  should  have  custody.  In  the  divorce 
proceedings  an  agreed  order  was  made  to  this  effect;  it  was  also  agreed  that  the 
mother  should  have  liberal  access.  Both  parents  remarried  and  their  new 
partners  were  also  scientologists.  In  1981,  however,  the  mother  and  the 
step-father  ceased  to  be  scientologists. 

In  September  1982  the  mother  indicated  through  solicitors  that  she  wished  to 
have  custody  of  the  children.  The  father  would  not  agree  to  this  and  the  matter 

fam?  Zuf°rf-^tey  J  in  wardshlP  proceedings  in  June  1984.  The  judge  found 
hat  the  children  were  happy  and  well  looked  after  by  the  father  and  that  he  and 
the _ step-mother  provided  a  warm,  close  family  circle  in  which  the  children  were 
thrivmg.  He  also  found  that  the  children  loved  their  mother  and  were  fond  of 
their  step-father  and  that  they  too  had  a  close  family  circle.  However,  the 
judge  heard  evidence  as  to  the  nature  of  scientology  and  found  that  it  was 
immoral  and  sociaiiy  obnoxious,  that  it  indulged  in  infamous  practices  to  its 
adherents  who  did  not  comply  unguestioningly  to  its  doctrines,  and  that  it  was 

f^g?rSU%b®Cai?Se  set.out  to  capture  children  and  impressionable  young  people 
and  indoctrinate  and  bram-wash  them  so  that  they  became  the  unquestioning 
captives  and  tools  of  the  cult,  withdrawn  from  ordinary  thought,  living  and 
relationships  with  others.  He  refused  to  accept  the  father's  assurances  that  he 
would  not  involve  the  children  in  scientology  until  they  were  old  enough  to 
decide  for  themselves  and  that  he  and  the  step-mother  would  stand  back  from 

Whllf  the  children  were  growing  up.  The  judge  further  found  that, 

thP  iifithSy  Wa2t^2 '  father  and  the  step-mother  would  not  be  able  to  escape 

the  influence  of  the  'church'  of  scientology  whilst  remaining  committed 

°f  opinion  that  were  i1:  not  for  the  issue  of  scientology 
it  would  be  in  the  interests  of  the  children  to  remain  in  the  care  of  the 

lather,  but  that  the  scientology  factor  was  such  that  the  children  would  be 

they  remained  in  the  father's  care.  Therefore  he  ordered 
that  the  children  be  committed  to  the  care  and  control  of  the  mother. 
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The  father  appealed. 

Held  -  dismissing  the  appeal  - 

(1)  In  wardship  proceedings  the  interest  and  welfare  of  the  child  was 
paramount  both  in  the  practice  and  procedure  to  be  adopted  as  well  as  the 
substantive  law.  In  this  case  it  was  in  the  interests  of  the  children  that  the 
judge  should  hear  evidence  about  Scientology  and  should  make  definitive  findings 
upon  it,  otherwise  he  could  not  assess  the  risk  to  the  children.  The  judge  was 
obliged  to  make  findings  of  fact  on  the  nature  of  Scientology,  even  though  the 

*  church '  of  Scientology  was  not  a  party  and  did  not  have  an  opportunity  of  being 
heard  and  he  was  justified  in  his  findings  as  to  the  dangers  to  the  children  if 
they  were  brought  up  under  the  aegis  of  Scientology.  Although  the  judge  had 
expressed  strong  disapproval  of  Scientology  in  general,  he  had  carried  out  the 
essential  balancing  exercise  and  exercised  his  discretion  judicially  having 
regard  to  those  aspects  of  Scientology  essentially  relevant  to  the  welfare  of 
the  children. 

(2)  There  was  ample  material  on  which  the  judge  was  entitled  to  take  the  view 
that  he  could  not  rely  on  the  father  to  fulfil  his  assurances  about  bringing  up 
the  children  and  removing  them  from  the  evil  influences  of  Scientology.  This 
involved  establishing  not  only  that  the  father  was  a  truthful  and  reliable 
person  but  also  that  he  could  make  good  his  promises  notwithstanding  the  proven 
climate  of  Scientology.  The  evidence  demonstrated  that  the  father  was  an 
unreliable  witness  and  that  where  convenient  mendacity  was  an  integral  part  of 
Scientology  and  justified  the  judge's  finding  that,  whilst  the  father  remained 
totally  committed  to  Scientology,  he  would  be  powerless  against  the  pressures  of 
the  'church'. 

Decision  of  Latey  J  [1985]  FLR  134  affirmed. 

CASES-REF-TO: 

H  (A  Minor)  (Custody :Religious  Upbringing),  Re(1981)  2  FLR  253 
F  V  C  [1970]  AC  668;  [1969]  1  All  ER  788 

K  (Infants),  Re  [1965]  AC  201;  [1963]  3  WLR  403;  [1963]  3  All  ER  191 

L  (Minors)  (Wardship; Jurisdiction) ,  Re  [1974]  1  WLR  250;  [1974]  1  All  ER  913 
T  (Minors)  (Custody : Religious  Upbringing) ,  Re  (1981)  2  FLR  239 

COUNSEL: 

Robert  Johnson  QC  and  Michael  Russell  for  the  father; 

Michael  Kennedy  QC  and  David  Hart  for  the  mother. 

PANEL:  Dunn,  Purchase  LJJ 

JUDGMENTB Y - 1 :  DUNN  LJ 

JUDGMENT- 1: 

DUNN  LJ:  This  is  an  appeal  from  an  order  of  Latey  J  which  he  made  on  23  July 
1984  where  by  he  granted  the  care  and  control  of  two  wards  of  court  to  the 
mother  and  also  gave  her  leave  to  take  the  children  out  of  the  jurisdiction 
permanently  to  a  commonwealth  country.  The  decisive  factor  in  the  judgment  was 
that  the  father  and  step-mother  are  both  scientologists.  The  judge  formed  the 
view  that  it  would  not  be  in  the  interests  of  the  children  to  be  brought  up  as 
scientologists. 
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The  basis  of  the  appeal. is  that  the  judge  attached  too  much  weight  to  the 
issue  of  Scientology . and,  in  any  event,  should  have  accepted  certain  assurances 
given  by  the  father  in  the  witness-box  limiting  the  connection  of  the  children 
with  Scientology.  The  background  history  of  the  case  is  set  out  in  detail  in 
the  judgment  and  I  do  not  propose  to  repeat  it.  The  following  facts,  however 
are  material  and  may  be  stated  shortly. 

.The  children  are  a  boy  of  10  and  a  girl  of  8.  Both  the  parents  were 
originally  scientologists.  The  mother  and  the  step-father  ceased  to  be 
scientologists  in  about  1981.  The  mother  and  the  step-father  and  their 
4-year-old  child  live  in  a  commonwealth  country,  although  since  January  1984 
the  mother  has  lived  in  this  country,  but  she  and  the  step-father  intend  to 
return  to  the  commonwealth  country  after  the  conclusion  of  this  case. 

father  and  the  step-mother  and  a  10— year— old  boy  by  the  step— mother's 
previous  marriage,  together  with  their  child  of  3  all  live  in  East  Grinstead 
which  is  near  the  headquarters  in  this  country  of  Scientology.  They  expect 
another  child  very  shortly. 

Following  the  separation  the  mother  agreed  that  the  father  should  have 
custody  of  both  the  children  and  it  was  also  agreed  that  there  should  be  liberal 
access  to  the  mother.  A  consent  order  to  that  effect  was  made  following  a 
decree  nisi  in  September  1979.  In  1980  there  were  proceedings  before  what  is 
c^l^  the  'chaplain's  court',  which  is  a  tribunal  set  up  by  the  scientologists 
and  which,  in  effect,  confirmed  the  custody  order  which  had  been  made  in  the 
court  of. law,  and  an  agreement  was  drawn  up  under  the  auspices  of  the  chaplain's 
court  which  provided  for  generous  defined  access  to  the  mother  in  the 
commonwealth  country . 

It  is  right  to  say  that  the  access  terms  have  been  loyally  observed  by  the 
father. .  The  evidence,  including  the  evidence  contained  in  the  welfare  officer's 
report  is  that  the  children  are  happy  and  well  looked  after  by  the  father.  They 
get  on. well  with  the  other  two  children,  especially  the  older  boy  who  is  very 
close  in  age  to  the  elder  ward.  They  have  been  described  -  and  this  was 
accepted  by  the  judge  -  as  a  warm,  close  family  circle  in  which  the  children  are 
well  cared  for  and  thriving.  They  are  presently  at  a  local  school  at  East 
Grinstead,  the  governing  body  and  all  the  teachers  of  which  (apart  from  some 
temporary  staff)  are  scientologists.  Although  the  school  provides  a 
conventional  education  it  is  under  the  aegis  of  scientologists  and  almost  all 
the  children  are  scientologists. 

Apart  from  a  period  in  1982  when  the  mother  kept  the  children  after  a  period 
of  access  and  took  them  to  the  United  States  in  circumstances  to  which  I  shall 
refer  later  in  this  judgment,  the  children  have  been  continually  in  the  care  of 
the  father  since  the  separation  in  1978,  that  is  to  say  for  a  period  5  1/2 
years.  It. is  not  surprising  from  the  recital  of  those  facts  that  the  judge  held 
that  were  it  not  for  the  issue  of  Scientology  it  would  be  in  the  interests  of 
the  children  for  them  to  remain  in  the  care  of  the  father,  but  he  held  that  the 

s^1f?}tolo5y  factor  -  as  he  called  it  -  tipped  the  scales  the  other  way  in  favour 
of  the  mother. 

The  hearing  lasted  for  3  working  weeks  approximately,  it  was  mostly  occupied 
with  evidence  about  Scientology,  both  in  general  and  in  relation  to  the 
circumstances  of  the  family  at  East  Grinstead.  The  judge  had  before  him 
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numerous  documents  from  the  'church'  of  Scientology  itself  and  he  also  heard  the 
evidence  of  a  number  of  witnesses  on  all  aspects  of  the  case,  including  a  Dr 
Clark  and  a  Mr  Armstrong  on  the  general  aspect  of  Scientology.  He  accepted  the 
evidence  of  those  two  witnesses. 

The  judge  reserved  his  judgment  for  nearly  3  weeks,  and  of  the  judgment  of  52 
pages,  35  were  taken  up  with  a  review  of  the  evidence  to  which  I  have  just 
referred  in  answer  to  the  question  which  he  posed:  'What  is  Scientology?'  He 
reached  his  conclusion  and  expressed  himself  at  p  157B  ante  in  the  following 
way: 

'Scientology  is  both  immoral  and  socially  obnoxious.  Mr  Kennedy  did  not 
exaggerate  when  he  termed  it  "pernicious".  In  my  judgment  it  is  corrupt, 
sinister  and  dangerous.' 

He  then  gave  his  reasons  for  using  those  three  words. 

While  he  was  in  the  witness-box  the  father  offered  certain  assurances  or 
undertakings  if  the  children  were  allowed  to  remain  with  him.  In  general  terms, 
without  using  the  precise  language  of  the  father,  they  were,  first,  that  he 
would,  if  required,  move  the  children  from  their  present  school  and  send  them  to 
a  conventional  school  locally:  secondly,  he  would  not  involve  the  children  in 
Scientology  until  they  were  old  enough  to  decide  for  themselves;  thirdly,  he  and 
the  step-mother  would  (as  he  put  it)  stand  back  from  Scientology  while  the 
chilren  were  growing  up. 

The  judge  refused  to  accept  these  assurances.  He  found  that  the  father  and 
step-mother,  though  in  all  other  respects  perfectly  decent  people  and  good 
parents,  were  both  afflicted  by  what  he  called  'scientology  blindness'.  He 
found,  effectively,  that  even  if  they  wanted  to  they  could  do  nothing  against 
the  power  of  the  'church'  and  that: 

'The  baleful  influence  of  the  "church"  would  in  reality  still  be  there  and 
the  children  would  remain  gravely  at  risk  .  .  .  ' 

if  they  were  allowed  to  remain  with  the  father  and  step-mother.  He  found 
that  the  children  loved  their  mother  and  were  fond  of  their  step-father;  that 
she  too  had  a  close  family  circle  waiting  for  them  in  the  commonwealth  country; 
and,  while  recognizing  that  there  would  be  an  upheaval  which  would  be 

iri?  for  a  time,  he  concluded  that  the  scales  came  down  decisively  in 
favour  of  moving  them  to  the  mother  in  the  commonwealth  country. 

In  this  court  Mr  Johnson  made  a  primary  submission  that  the  judge  failed  to 
exercise  his  discretion  judicially.  He  gave  judgment  in  open  court,  although 
this  was  opposed  by  counsel  for  the  father.  He  made  findings  of  general 
application  about  the  practices  of  scientology,  which  he  said  were  of  general 
public  moment,  for  the  express  purpose  of  protecting  the  public  in  general  from 
being  gulled  and  duped  by  scientology,  and  he  made  those  findings  without  the 
'church'  of  scientology  being  given  an  opportunity  to  be  heard. 

Mr  Johnson  submitted  that  the  judge  became,  or  appeared  to  become,  so 
preoccupied  with  the  issue  of  scientology  in  the  abstract  that  he  failed  to 
apply,  or  appeared  to  fail  to  apply,  his  mind  to  the  relevant  issue.  That  is  to 
say  what  was  in  the  best  interests  of  these  particular  children  taking  into 
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account  all  the  circumstances  of  the  case  including  the  circumstance  that  the 
father  and  step-mother  were  scientologists  and,  on  the  father's  primary 
proposal,  that  the  children  would  remain  at  their  present  school  and  be  brought 
up  as  scientologists. 

Alternatively,  said  Mr  Johnson,  in  so  far  as  the  judge  did  apply  his  mind  to 
that  issue,  his  feelings  against  Scientology  were,  or  appeared  to  be,  so  strong 
that  he  was,  or  appeared  to  be,  unable  to  perform  the  proper  balancing  exercise 
judicially. 

Finally,  Mr  Johnson  submitted  that  the  judge  should  have  accepted  the 
father's  assurances  and  allowed  the  children  to  remain  with  him  subject  to 
limitations  as  to  the  impact  of  Scientology  on  their  lives  on  similar  lines  to 
limitations  imposed  in  the  Jehovah's  Witnesses  cases  such  as  Re  T  (Minors) 
(Custody:  Religious  Upbringing)  (1981)  2  FLR  239  and  Re  H  (A  Minor)  (Custody: 
Religious  Upbringing)  (1981)  2  FLR  253. 

Before  I  consider  these  submissions,  I  turn  to  another  criticism  of  the 
judgment  made  by  Mr  Johnson.  In  the  summer  of  1982  the  children  were  with  their 
mother  in  the  commonwealth  country  pursuant  to  the  agreed  provision  for  access. 
By  that  time  the  mother  and  the  step-father  were  no  longer  scientologists.  On  2 
September  1982  the  mother's  solicitors  wrote  to  the  father  in  the  context  that 
the  children  were  due  back  with  the  father  on  13  September.  The  mother's 
solicitors  said  this: 

'Upon  their  recent  arrival  both  children  expressed  to  our  client  a  strong 
desire  to  remain  with  her.  The  children  have  expressed  similar  wishes  on 
previous  visits,  however  their  persistence  in  expressing  their  wish  on  this 
occasion  has  greatly  concerned  our  client.  This  and  other  considerations  caused 
our  client  to  approach  us  to  seek  a  change  in  the  present  custody  order 
affecting  the  children.  To  enable  the  position  to  be  fully  considered  we  have 
obtained  the  advice  of  (local)  leading  counsel  and  we  have  given  to  counsel  for 
their  consideration  all  relevant  material  including  copies  of  the  submissions 
made  to  the  Scientology  chaplain's  court  in  1979.  It  is  the  considered  view  of 
the  counsel  and  of  ourselves  that  an  application  for  custody  by  our  client  would 
have  considerable  merit.  The  following  matters  lend  weight  to  the  merit  of  the 
children  remaining  with  our  client.' 

They  then  set  out  six  matters,  including  the  wish  of  the  children  and  the 
fact  that  the  mother  had  resiled  from  Scientology  and  was  extemely  bitter  that 
the  Scientology  organization  had  coerced  her  into  allowing  the  father  to  obtain 
a  custody  order.  The  ends: 

'Our  client  has  been  advised  that,  but  for  her  own  involvement  with 
scientology  and  her  then  acceptance  of  that  organization's  dictates,  she  would 
have  received  custody  of  the  children  had  that  issue  been  considered  by  the 
proper  authority  in  1979.  There  are  now  congent  reasons  why  the  position  should 
be  reconsidered.  While  our  client  is  prepared  to  use  all  means  at  her  disposal 
to  alter  the  present  custody  arrangement,  she  is  desirious  of  avoiding  emotional 
strain  upon  the  children  which  would  be  an  inevitable  consequence  of  a  contested 
custody  hearing.  For  that  purpose  she  has  asked  us  to  seek  your  consent  to  her 
having  custody  of  the  children.' 


[198^ j  FLR  493,  [1985]  Fam  Law  * 27 


PAGE 


7 


FOCUS 

On  receipt  of  that  letter  the  father  applied  to  Anthony  Lincoln  J  in  the 
Family  Division  and  on  17  September  he  made  an  order  that  the  children  should  be 
returned  forthwith  to  the  jurisdiction  and  the  father  himself  went  to  the 
commonwealth  country,  arriving  on  6  October.  On  8  October  the  commonwealth 
court  made  an  interlocutory  order  ordering  the  return  of  the  children  to  the 
father.  The  father  went  round  to  the  mother's  house.  He  saw  the  children,  but 
2  days  later  -  on  10  October  -  while  the  father  was  still  in  the  commonwealth 
country,  the  mother,  without  telling  him,  took  the  children  to  the  United 
States,  of  which  the  step-father  was  a  citizen. 

There  were  further  court  hearings  in  the  commonwealth  country  and  further 
orders  to  the  same  effect  were  obtained.  The  father  followed  the  mother  and  the 
children  to  the  United  States.  He  ultimately  located  them.  He  consulted 
lawyers  there  and,  as  a  result  of  the  action  of  those  lawyers,  the  children  were 
returned  to  the  father  and  returned  to  this  country  on  14  November  1982.  They 
have  been  here  ever  since  and,  happily,  that  incident  does  not  appear  to  have 
affected  the  access  arrangement,  because  the  mother  came  over  to  this  country, 
as  I  said,  in  January  1984  and  there  has  been  regular  access  since  then. 

The  judge  dealt  with  those  events  in  this  way.  Having  shortly  recited  the 
facts,  he  said  at  p  138C  ante  that  the  mother  took  the  children  to  the  United 
States: 

'•  .  .  because  she  was  in  fear  of  losing  them.  She  was  cross-examined  at 

some  length  about  whether  she  did  this  knowing  that  an  interim  order  had  been 
made'  [in  the  Commonwealth  country]  'restraining  her  from  removing  the  children. 
It  does  not  affect  the  question  I  have  to  decide.  It  goes  to  credibility.  On 
the  balance  of  probabilities  she  was  told.  Whether  and  to  what  extent  she 
grasped  it  is  another  matter.  As  a  result  of  the  father's  arrival  she  was  in  a 
state  of  shock.  She  knew  that  he  had  come  to  get  the  children  if  he  could  and 
was  in  great  fear  that  he  would  succeed.  It  is  understandable  that  she  did  not 
absorb  the  niceties.  She  impressed  me  throughout  as  a  wholly  honest  person. 
Nonetheless,  she  should  not  have  done  what  she  did  do.  It  was  done  in  panic. 

It  was  not  in  the  better  interest  of  the  children.  Nor  was  it  right  not  to  keep 
the  father  informed  of  the  children's  well-being.  Apart  from  this  one  matter, 
so  far  as  I  can  recall,  her  credibility  has  not  been  impugned.' 

Mr  Johnson  submitted  that  the  judge,  in  that  passage,  applied  the  wrong  test 

and  that  he  minimized  the  conduct  of  the  mother  in  taking  the  unilateral  action 
which  she  did  contrary  to  the  orders  of  the  court  and  the  knowledge  of  the 
interim  order  which  had  been  made  in  the  Commonwealth  country,  and  failed  to 
balance  her  conduct  on  that  occasion  with  the  conduct  of  the  father,  who  had 
loyally  followed  the  agreement  with  regard  to  access  and  had  taken  proper  legal 
steps  to  recover  the  children  when  they  were  removed  in  that  way  by  the  mother. 
Mr  Johnson  also  submitted  that  this  incident  vitiated  one  of  the  judge's 
criticisms  of  the  father  that  he  had  no  regard  for  the  law  and  only  obeyed  the 
directions  of  the  chaplain's  court. 

The  principles  to  be  applied  in  what  are  sometimes  known  as  'kidnapping 
cases'  or  cases  where  unilateral  action  is  taken  are  well  established  and  stated 
by  this  court  in  the  case  of  Re  L  (Minors)  [1974]  1  WLR  250.  Buckley  LJ,  having 
referred  to  the  case  of  J  v  C  [1970]  AC  668,  which  confirmed  and  explained  that 

in  wardship  and  custody  cases  the  welfare  of  the  child  is  the  first  and 

paramount  consideration,  went  on  at  p  264C  to  say: 
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'How  then  do  the  kidnapping  cases  fit  these  principles?  Where  the  court  has 
embarked  upon  a  full-scale  investigation  of  the  facts,  the  applicable 
principles,  in  my  view,  do  not  differ  from  those  which  apply  to  any  other 
wardship  case.  The  action  of  one  party  in  kidnapping  a  child  is  doubtless  one 
of  the  circumstances  to  be  taken  into  account  and  may  be  a  circumstance  of  great 
weight;  the  weight  to  be  attributed  to  it  must  depend  upon  the  circumstances  of 
the  particular  case.  The  court  may  conclude  that  notwithstanding  the  conduct  of 
the  "kidnapper"  the  child  should  remain  in  his  or  her  care  .  .  .  or  it  may 
conclude  that  the  child  should  be  returned  to  his  or  her  native  country  or  the 

jurisdiction  from  which  he  or  she  has  been  removed.  .  .  .' 

In  so  far  as  the  judge  regarded  the  action  of  the  mother  in  removing  the 

children  in  the  way  in  which  she  did  -  clandestinely  and  taking  them  to  America 

-merely  as  a  matter  of  credibility,  with  respect  to  him  he  as  wrong.  It  was  a 
circumstance  to  be  taken  into  account  in  considering  where  the  true  interests  of 
the  children  lay.  It  was  relevant,  as  it  always  is,  to  the  sense  of 
responsibility  of  the  parent  concerned.  The  judge  must  have  had  this  in  mind 
because  he  found  in  terms  that  the  action  of  the  mother  was  not  in  the  best 
interests  of  the  children,  but  he  went  on  to  consider  the  circumstances  of  the 
case  including  the  state  of  mind  of  the  mother  at  the  time,  and  in  the  end  he 
attached . little  weight  to  the  incident.  For  myself  I  cannot  say  that  he  erred 
in  _  so  doing,  or  that  his  failure  to  direct  himself  in  accordance  with  the  test 
laid  down  in  Re  L  (above)  constituted  an  error  of  law  which,  standing  by  itself, 
entitles  this  court  to  interfere  with  the  general  exercise  of  his  discretion. 

I  turn  now  to  deal  with  Mr  Johnson's  alternative  submission,  namely  that  the 
judge  should  have  accepted  the  father's  assurances  about  the  bringing  up  of  the 
children  and  removing  them  from  the  influences  of  Scientology.  The  judge  found 
that  the  father  had  lied  about  scientology  when  it  suited  himself.  He  gave  a 
number  of  examples  of  inconsistencies  between  the  evidence  which  he  gave  in  the 
witness-box  and,  in  particular,  his  submissions  to  the  chaplain's  court.  He 
found  that  he  could  not  rely  on  the  father's  evidence  and,  hence  he  could  not 
rely  on  him  to  fulfil  the  various  assurances  which  he  had  given.  He  pointed  out 
that  in  any  event  they  would  be  extemely  difficult  to  carry  out  in  practice 
unless  the  other  two  children  of  the  family  were  also  involved. 

Mr  Johnson  referred  us  to  numerous  passages  in  the  transcripts  of  the 
evidence  of  the  father,  where  he  said  in  effect  that  he  had  never  been  subjected 

to  pressure  from  the  'church'  and  sought  to  distance  himself  from  the 

undesirable  practices  which  had  been  disclosed  in  the  evidence,  saying  he  knew 
nothing  about  them  and,  in  any  event,  they  did  not  apply  to  East  Grinstead.  Mr 
Johnson  submitted  that  the  judge  gave  insufficient  weight  to  this  evidence. 

The  assessment  of  the  reliability  of  a  witness  in  a  matter  of  this  kind  is 
peculiarly  for  the  judge  who  has  seen  and  heard  the  witness.  The  judge  saw  this 
father  in  the  witness-box  for  about  3  days.  This  was  an  issue  not  of  capacity 
as  a  parent,  which  is  often  difficult  for  a  judge  to  determine  simply  by 
observing  the  demeanour  of  the  parent  in  the  witness-box,  but  a  straight  issue 
of  credibility.  We  have  read  most  of  the  transcripts  of  the  father's  evidence 
and,  in  addition  to  the  specific  matters  referred  to  by  the  judge,  there  were 

numerous  occasions  when  the  father  avoided  the  issue  or  was  evasive  and,  in  some 

cases,  gave  inconsistent  evidence. 
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The  question  of  auditing,  which  is  an  important  matter,  was  one  of  the  most 
striking.  Auditing  has  been  variously  described  as  being  equivalent  to 
psychotherapy;  equivalent  to  a  Christian  confessional;  and,  by  the  judge,  as 
brainwashing.  In  his  evidence-in-chief  the  father  was  asked  by  Mr  Johnson 
whether  the  children  had  ever  been  audited.  He  said  they  had  not  in  any  sense 
of  the  word  that  had  been  used  in  the  court.  He  went  on  to  say: 

• i  did  a  20-minute  exercise  with  them  to  help  them  at  school.  I  remember  it 
distinctly.  I  had  them  both  with  me  in  my  bedroom.  It  was  not  a  formal 
auditing  session  in  any  sense  of  the  word  and  we  did  this  exercise  which  was 
more  like  a  game  than  anything  else.'  When  he  was  cross-examined  2  days  later 
his  submission  to  the  chaplain's  court  was  put  to  him.  It  was  pointed  out  to 
him  that  in  his  submission  he  had  said:  'I  have  audited  the  boys'  to  which  he 
replied  'Yes'.  Then  counsel  said: 

'Per  child  Scientology  section  of  VMH>  What  is  VMH? 

A  'Voluntary  minister's  handbook.' 

Q  'On  self  analysis  process  with  good  results.'  [This  is  quoting  from  the 
submission.  The  question  went  on:]  'Is  that  the  little  20-minute  or  10-minute 
session  that  you  were  talking  about? 

A  'It  is'. 

Q  'You  gave  the  boy  two,  didn't  you,  two  sessions?' 

A  'I  thought  it  was  just  one.' 

It  is  perfectly  plain  from  that  answer  that  his  original  answer  to  Mr  Johnson 
that  it  was  just  a  game  was  wrong,  and  that  what  he  had  done  was  to  audit  the 
child  in  accordance  with  the  Scientology  handbook.  He  also  prevaricated  about 
his  knowledge  of  the  allegations  against  Mr  Ron  Hubbard,  the  founder  of 
Scientology,  in  1980,  maintaining  at  first  that  he  did  not  know  there  was 
anything  wrong  with  Scientology  until  he  saw  the  mother's  evidence  in  1984  and 
eventually  being  forced  to  admit  that,  at  any  rate  by  1983,  he  know  that  Mrs 
Hubbard  and  other  top  members  of  the  'church'  of  scientology  had  been  convicted 
and  sent  to  prison  in  the  United  States. 

He  also  gave  inconsistent  evidence  about  the  definition  of  'suppressive  acts' 
which  is  an  important  tenet  in  the  teachings  of  scientology.  He  also,  as  Mr 
Kennedy  put  it,  lied  to  the  court  about  his  involvement  with  the  chaplain's 
court  in  persuading  the  court  to  rescind  a  permission  which  the  mother  had 
obtained  to  take  custody  proceedings  in  the  ordinary  courts  of  law. 

It  is  significant  that,  although  the  father  described  some  of  the  practices 
of  scientology  revealed  in  the  evidence  as  horrendous,  and  said  he  would  now 
have  to  reassess  scientology  in  the  light  of  that  evidence,  he  nowhere  suggested 
in  his  evidence  that  he  would  give  it  up.  The  furthest  he  would  go  was  to  say 
that  if  he  found  that  the  evidence  which  had  been  given  in  the  court  was  true, 
then  he  might  consider  giving  it  up.  In  my  judgment,  there  was  ample  material 
in  this  case  upon  which  the  judge  was  entitled  to  take  the  view  that  he  could 
not  rely  on  the  father  to  fulfil  his  findings  on  that  issue. 
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It  remains  to  consider  Mr  Johnson's  primary  submission,  namely  that  the 
judge's  mind  was  so  affected  -  or  appeared  to  be  so  affected  -  by  his  strong 
disapproval  of  Scientology  that  he  was  unable  to  exercise  his  discretion 
judicially.  The  judge  was  concerned,  as  are  all  judges  in  this  jurisdiction, 
with  the  balancing  of  risks.  One  of  the  judge's  primary  tasks  was  to  assess  the 
nature  and  extent  of  the  risk  to  the  children  if  they  were  brought  up  as 
scientologists.  The  mother  deployed  a  large  body  of  evidence  which  was  highly 
critical  of  scientology.  It  consisted  partly  of  the  'church's'  own  documents, 
as  I  have  said,  and  partly  of  the  oral  evidence  of  witnesses  which  the  judge 
accepted. 

The  father  gave  evidence  to  the  effect  that  the  undesirable  elements  of 
scientology  never  impinged  on  his  family,  but  he  called  no  general  evidence  and 
no  evidence  from  any  officer  of  the  'church'  of  scientology  as  to  its  practices, 
although  the  mother's  affidavit  evidence  had  been  available  to  the  father  long 
before  the  hearing.  The  judge  dealt  with  this,  at  p  135H  ante  early  in  his 
judgment.  He  said: 

'It  is  important,  indeed  essential,  to  stress  from  the  start  that  this  is 
neither  an  action  against  scientology  nor  a  prosecution  of  it.  But  willynilly 
scientology  is  at  the  centre  of  the  dispute  of  what  is  best  for  the  children. 

The  father  and  his  counsel  have  stressed  that  they  are  not  here  to  defend 
scientology.  That  is  ture  in  the  strict  sense  that  the  "church"  of  scientology 
is  not  a  party  to  the  proceedings.  But  they  have  known  from  the  start  what  the 
mother's  case  is.  It  is  plainly  set  out  in  the  affidavits.  If  there  remained 
any  doubt  it  was  dispelled  by  Mr  Kennedy  for  the  mother  at  a  hearing  for 
directions  in  January  1984.  The  father's  solicitor  is  a  scientologist.  He 
has  been  in  communication  with  the  solicitors  who  act  for  scientology.  There 
has  been  ample  time  and  opportunity  to  assemble  and  adduce  documents  and 
evidence  in  refutation  of  the  mother's  allegations.  None  had  been  adduced. 

Why?  Because  the  mother's  case  is  based  largely  on  Scientology's  own  documents 
and  as  the  father's  counsel,  Mr  Johnson,  candidly,  albeit  plaintively,  said: 

"What  can  we  do  to  refute  what  is  stated  in  scientologys  own  documents?" 

Mr  Johnson  criticized  that  passage.  He  submitted  that  there  had  been  a 
breach  of  natural  justice  in  so  far  as  the  judge  had  made  definitive  findings  on 
the  practices  of  the  'church'  of  scientology  without  the  'church'  being  a  party 
or  without  it  having  any  opportunity  to  be  heard.  He  relied  on  this  as  one  of 
the  matters  which  would  justify  this  court  as  interfering  with  the  discretion  of 
the  judge. 

It  is  important  always  to  remember  that  wardship  proceedings  are  different 
from  ordinary  civil  proceedings  inter  partes.  In  wardship  proceedings  the 
interest  and  welfare  of  the  child  is  paramount,  both  in  the  practice  and 
procedure  to  be  adopted  as  well  as  the  substantive  law.  This  was  made  plain  by 
the  House  of  Lords  in  the  case  of  Re  K  [1965]  AC  201.  I  do  no  more  than  refer 
to  the  headnote: 

'The  paramount  consideration  of  the  Chancery  Division  in  exercising  its 
jurisdiction  over  wards  of  court  was  the  welfare  of  the  infants;  that  this 
jurisdiction  was  of  its  nature  a  paternal  jurisdiction,  and  that,  therefore,  a 
ward  of  court  case  partook  of  an  adminsitrative  character  and  was  not  a  mere 
conflict  between  parties.' 
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That  was  a  case  in  which  there  had  been  a  complaint  that  a  confidential 
report  by  the  Official  Solicitor  was  not  shown  to  the  parents  who  were  parties 
to  the  case.  It  was  said  that  although  the  parents  were  parties  and  although  if 
it  had  been  an  ordinary  lis  inter  partes  they  would  have  been  entitled  to  see 
the  document,  because  it  was  not  in  the  interest  of  the  child  that  they  should 
see  the  document  the  document  was  witheld.  In  this  case  it  was  in  the  interests 
of  the  children  that  the  judge  should  not  only  hear  evidence  about  Scientology 
but  should  make  definitive  findings  upon  it,  otherwise  he  could  not  assess  the 
risk  to  the  children  if  they  continued  to  be  brought  into  contact  with  the 
father.  In  any  event,  no  application  was  made  to  the  judge  for  the  'church'  to 
be  joined  as  a  party  and  there  has  been  no  appeal  against  the  refusal  of  the 
registrar  to  allow  an  application  for  the  'church'  to  be  joined  in  this  court. 

We  were  told  by  Mr  Johnson  that  a  deliberate  decision  was  taken  on  the 

father's  side  that  the  case  should  be  run  on  the  basis  that  Scientology  had 
little  to  do  with  welfare  of  the  children  and  that  the  evidence  to  be  called  by 
the  father  should  be  confined  to  the  impact  of  scientology  on  the  children's 
lives  without  going  into  detail  as  to  the  theory  and  the  various  beliefs  of 
scientology  in  the  abstract.  It  is  not  for  this  court  to  make  any  comment  upon 

that  decision,  but  the  effect  of  it  is  that  the  evidence  was  all  one  way.  The 

judge  was  obliged  to  make  findings  of  fact  upon  the  evidence;  it  was  his  duty  to 
do  so  and  he  did  so.  Mr  Johnson  complains  that  he  did  so  in  unnecessarily 
trenchant  and,  in  some  places,  emotive  terms.  He  complains  particularly  about  a 
passage  in  the  judgment  at  pp  140E  to  141B  ante  which  concludes  with  the 
sentence  that  Mr  Hubbard  is  a  charlatan  and  worse.  The  evidence  for  that  is  set 
out  by  the  judge  on  the  basis  of  various  lies  told  by  Mr  Hubbard  about  his  war 
service  and  his  qualifications  and  other  matters. 

Mr  Johnson  submits  those  were  matters  which  the  judge  should  not  have  taken 
into  account  and  that  is  a  classic  reason  for  questioning  his  discretion.  It 
seems  to  me,  with  respect,  that  it  was  unnecessary  for  the  judge  to  have  gone 
into  the  detail  which  he  did,  but  when  one  is  considering  a  set  of  beliefs,  it 
is,  I  should  have  thought,  relevant  to  know  the  sort  of  person  who  is  the 
original  proponent  of  those  beliefs.  It  is  perfectly  true  that  the  judge 
expressed  himself  in  strong  and  forthright  terms,  but  that  is  no  ground  for 
challenging  his  decision.  Indeed,  the  notice  of  appeal  contains  no  challenge  to 
his  findings  of  fact. 

I  would  like  to  emphasize  that  those  findings  are  binding  only  between  these 
parties  in  this  case.  They  form  no  precedent  and  create  no  estoppel  in  any 
other  proceedings  of  whatever  nature  involving  different  parties  and  different 
issues,  but  the  question  remains  whether  the  judge  allowed  himself  to  be  so 
carried  away  by  what  he  described  as  an  iiamoral  and  socially  obnoxious  set  of 
beliefs  that  he  failed  to  exercise  his  discretion  judicially. 

It  was,  of  course,  a  matter  for  the  discretion  of  the  judge  whether  or  not  he 
gave  judgment  in  open  court.  It  was  not  necessary  for  him  to  have  done  so  and 
it  was  unfortunate  that  he  gave  as  one  of  his  reasons  for  doing  so  the 
protection  of  the  public  as  well  as  the  other  reason,  that  is  to  say  the 
importance  of  the  reasons  for  his  decision  being  publicly  known  so  as  to  avoid 
rumour  and  speculation.  I  cannot  say  that  he  was  wrong  to  do  so. 

Those  matters  added  colour  to  the  suggestion  that  what  the  judge  primarily 
had  in  mind  was  the  exposure  of  scientology  rather  than  the  interests  of  the 
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children  which  was  in  fact  and  in  law  all  he  was  concerned  with.  However, 
towards  the  end  of  the  judgment  the  judge  did  relate  the  practices  of 
Scientology  to  the  circumstances  of  these  particular  children.  He  did  carry  out 
the  balancing  exercise.  Although  he  plainly  felt  strongly  that  these  children 
were  at  risk  from  exposure  to  scientology,  I  find  no  reason  to  suppose  that  in 
carrying  out  that  essential  balancing  exercise  he  did  not  do  so  judicially. 

At  the  end  of  his  judgment  at  p  159B  ante  he  said  this: 

'If  they  were  to  remain  with  the  father  and  step-mother  without  conditions 
the  process  would  go  on  with  all  the  consequences  to  the  children  earlier 
described,  including  inevitably  and  ultimately  alienation  from  their  mother.  It 
would  be  nothing  short  of  disastrous  for  them. ' 

That  is  an  important  finding  which  was  challenged  by  Mr  Johnson.  He  said 
that  there  was  no  evidence  that  the  children  had  been  alienated  from  their 
mother.  On  the  contrary,  the  father  had  done  all  in  his  power  to  maintain 
contact  between  the  mother  and  the  children.  This  is  true  up  to  date,  but  until 
1982  the  mother  was  herself  also  a  scientologist  and  proceedings  have  been 
pending  since  June  1983.  What  the  judge  was  concerned  with  was  the  future.  It 
is  plain  from  his  findings  that  since  the  mother  has,  in  the  views  of  the 
'church',  reneged  from  scientology  the  father  is  likely  to  be  under  pressure  to 
'disconnect'  -  to  use  the  scientology  jargon  -  from  her  and  would  be  likely  to 
be  disciplined  if  he  did  not.  No  doubt  it  was  in  recognition  of  this,  having 
heard  all  the  mother's  evidence,  that  the  father  gave  the  assurance  which  he 
did,  but  for  the  reasons  that  I  have  already  given  this  court  cannot  interfere 
with  the  judge's  refusal  to  accept  those  assurances.  As  Mr  Kennedy  submitted  at 
the  end  of  his  submissions,  that  must  be  conclusive  in  this  appeal. 

The  judge  having  made  the  findings  which  he  did  about  the  practices  of 
scientology,  which  were  not  challenged  in  this  appeal,  and  the  judge  having 
refused  to  accept  the  father's  assurances,  I  can  find  no  ground  on  which  this 
court  could  interfere  with  the  judgment  and  the  appeal  is  dismissed. 

I  desire  only  to  refer  to  one  other  matter,  and  that  is  that  following  the 
judgment  the  mother  granted  an  interview  to  a  representative  either  of  the  Press 
or  one  of  the  media.  We  have  a  transcript  of  what  occurred  at  that  interview. 
She  did  it  on  advice  and  there  was  no  reference  to  the  children  or  to  the  case. 
What  she  was  asked  about  was  her  experiences  of  scientology.  It  was  an  unwise 
course  for  her  to  take  and  she  would  be  well  advised  never  to  do  it  again.  It 
does  not,  in  my  judgment,  constitute  a  breach  of  5  12  of  the  Adminstration  of 
Justice  Act  1960.  The  terms  of  that  section  are  somtimes  forgotten  by  people 
who  should  know  better  and  I  will  refer  to  them  for  the  avoidance  of  any  doubt, 
Section  12  is  headed: 

'Publication  of  information  relating  to  proceedings  in  private  (1)  The 
publication  of  information  relating  to  proceedings  before  any  court  sitting  in 
private'  [which  Latey  J  was]  'shall  not  of  itself  be  contempt  of  court  except  in 
the  following  cases,  that  is  to  say  where  the  proceedings  relate  to  the  wardship 
or  adoption  of  an  infant  .  .  . ' 

So  any  publication  of  any  information  which  relates  to  the  proceedings  before 
Latey  J  would  constitute  a  contempt  of  court. 
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JUDGMENTBY-2 :  PURCHASE  LJ 
JUDGMENT-2 : 

PURCHASE  LJ:  I  agree  that  this  appeal  fails.  In  recognition  of  the  able 
arguments  of  Mr  Robert  Johnson  and  in  view  of  the  important  issues  raised  I  add 
some  words  of  my  own. 

The  historical  context  of  the  appeal  has  been  fully  set  out,  both  in  the 
judment  of  Dunn  LJ,  just  delivered  and  in  the  full  judgment  of  Latey  J  and  need 
not  be  repeated  here.  The  judge  was  presented  with  a  satisfactory  status  quo  of 
some  years  standing  which  had  only  been  disturbed  by  the  unilateral  action  on 
the  part  of  the  mother  during  proceedings  in  the  courts  of  the  commonwealth 
country  where  she  was  presently  living  with  the  children,  enjoying  access.  The 
judge  recognized  this  in  his  judgment  at  p  138C  ante  in  these  terms: 

'On  the  Saturday  the  mother  took  the  children  to  the  United  States.  She  did 
so  because  she  was  in  fear  of  losing  them.  She  was  cross-examined  at  some 
length  about  whether  she  did  this  knowing  that  an  interim  order  had  been  made 
restraining  her  from  removing  the  children.  It  does  not  affect  the  question  I 
have  to  decide.  It  goes  to  credibility.' 

That  passage  has  been  heavily  attacked  by  Mr  Johnson.  The  judge  goes  on: 

'On  the  balance  of  probabilities  she  was  told. '  [That  refers  to  the  court 
proceedings.]  'Whether  and  to  what  extent  she  grasped  it  is  another  matter.  As 
a  result  of  the  father's  arrival  she  was  in  a  state  of  shock.  She  know  that  he 

had  come  to  get  the  children  if  he  could  and  was  in  great  fear  that  he  would 

succeed.  It  is  understandable  that  she  did  not  absorb  the  niceties.  She 
impressed  me  throughout  as  a  wholly  honest  person.  Nonetheless,  she  should  not 

have  done  what  she  did  do.  It  was  done  in  panic.  It  was  not  in  the  better 

interest  of  the  children.  Nor  was  it  right  not  to  keep  the  father  informed  of 
the  children's  well-being.  Apart  from  this  one  matter,  so  far  as  I  can  recall, 
her  credibility  has  not  been  impugned. ' 

As  Mr  Johnson  has  submitted,  read  as  it  stands,  there  would  appear  to  be  an 
error  in  the  judge's  approach  at  this  point  of  his  judgment.  That  having  been 
said,  it  is  clear  from  the  passage  which  I  have  just  quoted  that  he  was 

considering  not  only  her  credibility  but  also  the  effect  of  this  behaviour  on 

his  assessment  of  the  mother  as  a  custodian. 

Mr  Johnson  accepts  that  the  judge  posed  the  corect  question  to  be  considered 
by  him  at  an  early  stage  in  his  judgment,  at  p  138G  ante.  Referring  to  the 

status  quo  and  the  welfare  report  to  which  Dunn  LJ  has  referred,  the  judge  said 

this: 

'If  those  alone  were  the  factors,  I  think  that  the  scales  would  probably  come 
down  in  favour  of  not  disturbing  the  status  quo.  Indeed,  were  it  not  for  the 
Scientology  factor  the  mother  painfully  recognizes  that  she  would  not  now 
attempt  to  disturb  the  status  quo  and  she  herself  and  her  counsel  have  made  that 
plain  from  the  start. 

What  then  is  the  scientology  factor  and  what  weight  should  be  attached  to 
it?' 
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Mr  Johnson  further  concedes  that  the  solution  is  a  matter  for  the  exercise  of 
discretion  on  the  judge's  assessment  of  the  evidence  and  that  he,  Mr  Johnson, 
can  only  succeed  if  he  can  establish  that  in  exercising  that  discretion  he  can 
show  that  the  judge  erred  in  principle  or  was  plainly  wrong.  In  developing 
these  submissions,  Mr  Johnson  submitted  that  in  directing  his  attention  to  the 
extensive  and  heavy  attack  upon  scientology  in  general,  which  formed  the  basis 
of  the  mother's  case,  he  allowed  the  delicate  and  careful  balancing  process  to 
become  coloured  and  distorted.  Mr  Johnson  further  submitted  that  this  is 
demonstrated  by  his  making  definitive  findings  about  scientology  in  general 
rather  than  restricting  his  judgment  to  those  aspects  essentially  relevant  to 
the  welfare  of  the  children;  and  by  his  decision  to  deliver  his  judgment  in  open 
court  notwithstanding  the  objection  raised  on  behalf  of  the  father. 

Mr  Johnson  submitted  that  the  judge's  motivation  was  the  public  condemnation 
of  scientology  when  that  body  had  not  had  an  opportunity  of  being  heard,  and 
that  that  amounted  to  a  denial  of  natural  justice  from  which  the  judge's 
exercise  of  discretion  in  deciding  the  question  of  custody  could  not  be  severed. 
If  the  court  came  to  this  decision,  it  was  submitted,  it  had  a  duty  to 
intervene . 

A  related  but  separate  submission  made  by  Mr  Johnson  was  that  the  judge 
should  have  accepted  the  father's  assurances  that  if  the  court  required  him  so 
to  do  he  would  undertake  to  bring  up  the  children  unaffected  by  scientology  and 
would  himself  withdraw  from  its  practices.  This  involves  establishing  two 
separate  points.  Namely  (1)  that  the  father  was  a  truthful  and  reliable  person, 
and  (2)  that  the  father  could  make  good  his  promises  notwithstanding  the  proven 
climate  of  scientology.  Only  if  each  of  these  questions  are  answered  in  the 
affirmative  can  Mr  Johnson's  submission  succeed.  They  are  both  questions 
essentially  for  the  discretion  of  the  judge  and,  therefore,  the  success  of  the 
submission  on  appeal  must  again  depend  on  Mr  Johnson  being  able  to  attack  the 
judge's  findings. 

I  now  consider  Mr  Johnson's  submissions  in  turn.  In  order  to  assess  the 
danger,  if  any,  to  the  children  arising  now  and  in  the  future  from  the  father 
and  step-mother's  continued  adherence  to  scientology,  it  was  obviously  necessary 
for  the  judge  to  consider  in  depth  the  vast  amount  of  evidence  on  the  topic  of 
scientology  which  was  made  available  and,  in  weighing  that  evidence,  to  draw 
inferences  from  the  absence  of  contradictory  evidence  which  might  reasonably 
have  been  expected  to  be  adduced  if  it  existed.  Mr  Johnson  submitted  that  the 
judge's  approach  was  one-sided  and  that  he  should  have  placed  greater  weight  on 
the  evidence  of  the  father  that  the  objectionable  practices  described  by  the 
mother's  witnesses  and  apparent  from  the  written  literature  of  scientology 
itself  were  unknown  to  him  and  or  were  no  longer  practised  in  England  in  any 
event.  Mr  Johnson  also  criticized  the  judge's  dismissive  approach  to  the 
evidence  of  Mr  Karle,  a  consultant  educational  psychiatrist  attached  to  Guy's 
Hospital  who  was  called  on  behalf  of  the  father,  and  his  approach  to  the 
evidence  of  a  young  scientologist  called  Wakley  who  had  had  a  successful 
training  and  career  in  engineering. 

With  respect  to  Mr  Johnson,  I  cannot  accept  his  submissions  on  this  part  of 
the  case.  Of  course,  not  every  part  of  the  record  of  scientology  and  its 
teachings  directly  impinge  on  the  points  immediately  at  issue,  but  the  judge  was 
entitled  to  construct  the  complete  background  against  which  the  particular 
questions  could  be  considered.  It  may  not  have  been  strictly  necessary  for 
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him  to  have  made  definitive  findings  on  collateral  matters  in  the  way  that  he 
did  and  in  the  terms  that  he  did,  but  this  does  not,  in  my  judgment,  vitiate  of 
itself  the  subsequent  findings  and  decisions  which  he  made  in  relation  to  the 
dangers  to  the  children  of  being  brought  up  under  the  aegis  of  scientology. 

That  he  was  justified,  on  the  evidence  before  him,  in  reaching  his  central 
findings  on  the  latter  question  I  have  no  doubt. 

I  wish  only  to  refer  to  two  short  passages  in  the  judgment,  the  first  is  at 
p  154B  ante. 

'Scientology'  indoctrination  of  children 

The  objective  of  scientology  is  to  capture  the  child  and  its  mind. 

The  auditing  -  the  processing  -  begins  at  an  early  age.' 

The  judgment  continues  with  a  substantial  extract  from  the  scientology 
literature  which  was  incapable  in  practice  of  being  refuted  in  the  case.  The 
importance  of  that  extract  is  in  relation  to  the  indoctrination  of  children.  At 
p  159B  ante  one  finds  the  passages  already  referred  to  by  Dunn  LJ,  in  which  the 
judge  forms  a  conclusion  on  the  evidence  before  him  which,  in  my  judgment,  he 
was  full  entitled  to  reach,  that  if  the  children  were  to  remain  with  the  father 
and  step-mother: 

'.  .  .  without  conditions,  the  process  would  go  on  with  all  the  consequences 
to  the  children  earlier  described  including,  inevitably  and  ultimately, 
alienation  from  their  mother.  It  would  be  nothing  short  of  disastrous  for 
them . ' 

With  respect  to  the  judge,  I  cannot  wholly  follow  his  judgment  in  relation  to 
the  witness  Wakley,  whose  account  he  describes  as  a  sad  episode  and  an  example 
of  a  man  whose  brain  has  been  so  affected  to  be  unable  to  objective  assessment 
of  scientology.  However,  the  present  case  is  different  because  Wakley  was  not 
exposed  to  parental  conflict  as  will  be  the  children  in  this  case.  If  it  were 
relevant  to  decide  whether  the  judge  was  entitled  to  disregard  a  part  of  the 
evidence  of  a  willing  and  'successful  slave'  in  a  case  such  as  this,  I  would 
hold  the  view  that  he  could.  It  goes  not  merely  to  the  credit  of  the  witness 
but  also  to  the  question  whether  the  door  should  be  left  open  to  a  growing  and 
developing  child  to  choose  at  the  appropriate  time  the  pattern  which  his  life  is 
to  follow,  an  opportunity  which  clearly,  on  the  evidence,  was  denied  to  Wakley, 
notwithstanding  his  successful  development. 

On  the  main  point,  as  to  whether  the  judge  was  entitled  to  take  the  view  that 
the  evidence  of  the  father  demonstrated  he  was  an  unreliable  witness,  I  have  no 
hesitation  in  reaching  the  conclusion  that  the  judge  had  ample  justification  for 
reaching  this.  The  matter  has  already  been  fully  considered  by  Dunn  LJ,  and 
there  is  nothing  I  can  usefully  add  to  what  he  has  already  said.  A  careful 
study  of  the  transcript  and  the  details  of  scientology  which  have  already  been 
summarized  by  Dunn  LJ,  demonstrate,  on  the  evidence,  that,  where  convenient, 
mendacity  is  an  integral  part  of  scientology. 

The  judge  referred  to  this  in  his  judgment  at  p  157C  ante.  He  is  referring 
to  the  criticisms  of  scientology  in  general,  to  which  Dunn  U  has  already 
referred.  I  only  wish  to  quote  from  the  third  aspect  cited  by  the  judge  in 
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these  terms: 

'It  is  dangerous  because  it  is  out  to  capture  people,  especially  children  and 
impressionable  young  people,  and  indoctrinate  and  brainwash  them  so  that  they 
become  the  unquestioning  captives  and  tools  of  the  cult,  withdrawn  from  ordinary 
thought,  living  and  relationships  with  others.' 

The  judge,  subject  to  a  final  point  to  which  I  shall  come  in  a  moment, 
clearly  had  evidence  upon  which  he  could  reach  these  conclusions  and  for  my 
part,  I  find  it  difficult  to  see  how  anyone  could  have  concluded  otherwise. 

As  to  the  future  of  the  father  and  the  undertakings  offered  which,  it  is 
submitted  by  Mr  Johnson,  should  have  been  received  by  the  judge  and  accepted,  I 
come  to  look  at  the  two  limbs  to  which  I  have  already  referred.  The  first  limb, 
that  is  whether  or  not  the  father  was  a  reliable  witness,  has  already  been 
determined  adversely  to  him  by  the  matters  to  which  I  have  already  referred. 

The  second  limb  is  also  determined  adversely  to  the  father  by  the  evidence  found 
by  the  judge  at  p  159E  ante. 

'The  father  and  step-mother  remain  totally  committed  to  Scientology.  After 
much  of  the  evidence  had  been  given  and  they  had  read  the  written  material  .  .  . 
I  hoped  that  their  eyes  might  be  opened  and  said  that  if  that  happened  they 
should  feel  free  to  tell  their  advisers  and  the  court.  They  did  not.  They  did 
say  that  they  "might  stand  back"  from  scientology  while  the  children  are  growing 
up.  I  am  afraid  that  that  did  not  carry  conviction.  They  remain  afflicted  by 
"scientology  blindness".  The  father  said  he  would  seek  to  correct  the  evils 
disclosed  during  the  hearing,  but  what  could  he  do  against  the  power  of  the 
"church"?  Nothing.  The  result  would  be  that  he  would  be  declared  a  suppressive 
person  with  all  that  that  would  entail  for  him  and  his  family.  Apart  from  the 
upheaval,  new  environment,  new  home,  new  school  and  new  friends,  the  pressures 
of  the  "church"  and  of  their  own  beliefs  and  consciences  would  be  far  too  much 
of  them.  And  to  cut  themselves  and  all  the  children  off  from  scientology  would 
have  traumatic  and  emotional  consequences  on  them  and,  through  them,  on  the 
children. ' 

Those  findings  by  the  judge,  in  my  judgment,  conclusively  establish  that  the 
second  limb  of  the  submission  also  fails.  In  the  end  Mr  Johnson  accepted  that, 
in  the  event,  all  his  submissions  depend  on  his  being  able  to  establish  his  main 
point  which,  for  want  of  a  better  expression,  I  will  call  'the  failure  to 
exercise  discretion  judicially'.  The  submission  that  it  would  be  a  breach  of 
natural  justice  to  pass  a  definitive  judgement  about  the  merits  or  demerits  of  a 
religious  sect,  cult  and  any  other  body  adhering  to  a  code  of  behaviour  or 
beliefs  without  giving  a  right  of  audience  to  that  group,  may  well  have 
considerable  force  in  normal  cases  inter  partes.  It  has,  however,  long  been 
recognized  that  where  the  court  is  exercising  its  powers  in  relation  to 
children,  the  paramount  importance  of  ensuring  the  welfare  of  the  children 
overrides  any  right  of  audience  or  reply  even  where  a  parent  is  concerned,  let 
alone  a  person  or  persons  outside  the  immediate  context.  The  authority  to  which 
Dunn  U  has  already  referred  -  Re  K  [1965]  AC  201  -  there  applies. 

In  discharge  of  his  duty  to  consider  the  dangers  inherent  in  exposure  to 
scientology  in  relation  to  the  questions  of  custody,  the  judge  had  to  make 
definitive  findings  and  the  only  possible  criticism  must  relative  to  his 
decision  to  announce  these  publicly.  Mr  Johnson  recognized  this,  but  based 
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his  submissions  on  the  ground  already  referred  to,  namely  the  alleged 
intemperate  use  of  language  by  the  judge  in  his  judgment;  his  delivery  in  open 
court,  to  support  his  contention  that  the  judge's  concentration  in  the  judgment 
was  one  of  public  condemnation  of  Scientology  itself  and,  in  so  doing,  he. 
disqualified  himself  from  exercising  the  delicate  discretionary  balance  with 
which  he  was  charged. 

In  order  to  succeed,  in  my  view,  Mr  Johnson  has  further  to  establish  that  the 
judge's  exercise  of  that  discretion  had  become  coloured  or  distorted.  At  this 
second  stage,  in  my  judgment,  this  appeal  fails.  It  would  be  unnecessary  for  me 
to  express  any  view  about  the  phraseology  of  the  judgment  or  the  manner  of  its 
delivery.  I  do,  however,  agree  with  the  submission  by  Mr  Kennedy  that  at  least 
the  judge  was  justified  in  deciding  to  give  the  judgment  in  open  court  so  that 
the  reasons  for  his  decision  relating  to  the  children  should  be  generally 
appreciated. 

I  have  carefully  considered  all  the  points  so  ably  and  forcefully  made  by  Mr 
Johnson,  but  I  cannot  find  any  ground  for  saying  that  the  judge's  execution  of 
the  balancing  duty,  to  which  I  have  already  referred,  was  either  coloured  or 
distorted.  Mr  Kennedy  has  reminded  us  that  the  judgment  was  reserved  and 
delivered  after  18  days.  He  has  described  it  -  and  I  cannot  find  any  reason  to 
object  to  his  description  -  as  a  cool  and  deliberately  damning  analysis  of 
mainline  Scientology;  an  analysis  which  the  judge  was  under  a  duty  to  make. 

In  my  judgment,  neither  the  terms  used  by  the  judge  -  which,  in  my  view,  he 
was  entitled  to  use  -  nor  the  fact  that  he  decided  to  deliver  that  judgment  in 
open  court  can  be  relied  upon  as  an  indicator  that  the  judge  was  not  applying 
the  balanced  unclouded  mind  which  Mr  Johnson  emphasizes  is  required  for  this 
exercise. 

I  have  not  overlooked  the  other  complaints  made  by  Mr  Johnson  of  the 
judgment,  that  is  the  passage  indicating  that  the  mother's  unilateral  action  was 
irrelevant  as  being  a  matter  which  should  have  been  taken  into  account  but  which 
was  ignored  on  the  one  hand,  or  the  exposition  of  the  shortcomings  of  Mr  Hubbard 
as  being  an  example,  on  the  other  hand,  of  matters  which  should  not  have  been 
taken  into  account.  As  I  have  said,  I  do  not  think  the  judge  did  ignore  the 
effect  of  the  mother's  unilateral  action  in  practice.  The  weight  to  be  attached 
to  that  matter  was  one  entirely  within  his  discretion,  and  the  weight  that  he 
applied  to  it  was  clearly  minimal.  The  behaviour  of  Mr  Hubbard  was  an  integral 
part  of  the  whole  context  of  mainline  Scientology,  an  examination  of  which  the 
judge  had  a  duty  to  make  and  which  he  was  entitled  to  announce  as  part  of  the 
background  justification  for  his  findings. 

For  these  reasons  and  those  given  by  Dunn  LJ,  I  agree  that  this  appeal  must 
fail.  I  also  agree  with  what  Dunn  LJ  has  said  in  relation  to  the  conduct  of  the 
mother  immediately  after  the  hearing  before  the  judge  in  relation  to  interviews 
that  she  had  given  to  the  media. 

DISPOSITION: 

Care  and  control  of  children  to  mother;  reasonable  access  to  father.  No 
order  for  costs  save  legal  aid  taxation.  Leave  to  appeal  to  the  House  of  Lords 
refused. 
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[Civ.  No.  45562.  Second  Dist.,  Div.  Two.  May  18,  1976.] 

L  GENE  ALLARD,  Plaintiff,  Cross-defendant  and  Respondent,  v. 
CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA, 

Defendant,  Cross-complainant  and  Appellant. 


Summary 


Plaintiff  sued  a  church  for  malicious  prosecution  after  charges  of 
grand  theft  brought  against  him  by  the  church  had  been  dismissed. 
Plaintiff  had  formerly  been  a  member  of  the  church,  and  testified  at  t  e 
trial  that  he  had  been  warned  by  church  officials  that  if  he  left  the  church 
without  permission,  he  would  be  “fair  game.”  Plaintiff  further  testified 
that  under  a  policy  of  the  church,  persons  designated  as  being  fair 
game”  could  be  tricked,  sued,  lied  to  or  destroyed.  A  jury  verdict  and 
judgment  were  entered  for  plaintiff  for  $50,000  in  compensatory 
damages  and  $250,000  in  punitive  damages.  A  judgment  also  was 
entered  for  plaintiff  against  defendant  on  a  cross-complaint  fbr  conver¬ 
sion.  (Superior  Court  of  Los  Angeles  County,  No.  988151,  Parks 
Stillwell.  Judge.) 


the  Court  of  Appeal  reduced  the  award  of  punitive  damages  to  the 
sum  of  $50,000,  and  otherwise  affirmed  the  judgment.  The  court  held 
that  the  introduction  of  the  policy  statements  of  the  church  as  to  fair 
game  ”  while  extremely  damaging  to  defendant,  were  entirely  relevant 
on  the  main  issue  of  credibility,  and  that  such  relevance  far  outweighed 
any  claimed  prejudice.  The  court  also  held  that  damages  in  malicious 
prosecution  actions  are  similar  to  those  in  defamation,  and  that  damage 
to  plaintiff’s  reputation  could  thus  be  presumed  from  the  charge  that  he 
committed  the  crime  of  theft.  In  regard  to  defendant’s  claim  that  the  trial 
court  refused  to  ask  or  permit  voir  dire  questions  of  prospective  jurors 
pertaining  to  their  religious  prejudices  or  attitudes,  the  court  held  that 
the  trial  court’s  thorough  questioning  of  each  juror  served  the  purpose  of 
voir  dire,  which  is  to  select  a  fair  and  impartial  jury,  not  to  educate  the 
jurors  or  to  determine  the  exercise  of  peremptory  challenges.  The  court 
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also  held  that  the  disparity  between  the  compensatory'  damages  and  the 
pumtive  damages  suggested  that  animosity  against  defendant  was  the 
deciding  factor  in  the  award  of  punitive  damages.  (Opinion  by  Beach,  J., 
with  Roth,  P.  J.,  and  Fleming,  J.,  concurring.) 


Headnotes 

Classified  to  California  Digest  of  Official  Reports.  3d  Series 

(1)  New  Trial  §  15 — Grounds — Misconduct  of  Counsel. — A  trial  judge 
is  in  a  better  position  than  an  appellate  court  to  determine  whether 
a  verdict  resulted  wholly,  or  in  part,  from  the  asserted  misconduct 
of  counsel,  and  its  conclusion  in  the  matter  will  not  be  disturbed 
unless,  under  all  the  circumstances,  it  is  plainly  wrong. 

(2)  Malicious  Prosecution  §  10 — Actions — Evidence  and  Proof. — In  an 

action  against  a  church  for  malicious  prosecution,  brought  by  a 
former  member  who  had  been  charged  with  grand  theft,  in  which 
the  principal  issue  was  one  of  credibility,  the  admission  into 
evidence  of  a  policy  statement  of  the  church  that  its  members  were 
allowed  to  trick,  sue,  lie  to  or  destroy  “enemies,”  was  not  error, 
where  such  policy  statements  went  directly  to  the  issue  of  credibility 
and  were  thus  entirely  relevant.  Furthermore,  the  introduction  of 
such  evidence  did  not  constitute  a  violation  of  defendant’s  constitu¬ 
tional  rights  of  free  exercise  of  religion. 

(3)  Malicious  Prosecution  §  10 — Actions — Evidence  and  Proof. — In  an 
action  for  malicious  prosecution  by  a  former  church  member 
against  a  church  that  brought  charges  against  plaintiff  for  allegedly 
taking  money  from  a  church  safe,  the  trial  court  properly  denied 
defendant’s  motion  for  judgment  notwithstanding  the  verdict,  made 
on  the  ground  that  even  if  plaintiff’s  superior  in  the  church  had  in 
fact  taken  the  money  himself  or  lied  about  plaintiff’s  alleged  theft, 
knowledge  thereof  should  not  be  imputed  to  defendant,  where  the 
jury  could  infer  that  the  superior  was  acting  within  the  scope  of  his 
employment,  based  on  evidence  that  it  was  a  policy  of  the  church 
that  any  of  its  enemies  could  be  tricked,  sued,  lied  to  or  destroyed, 
and  where  plaintiff  had  withdrawn  from  the  church  without 
permission,  after  being  warned  of  the  possible  adverse  conse¬ 
quences. 
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(4)  Jury  §  24 — Selection  and  Formation — Qualifications. — The  trial 
court  performed  proper  voir  dire  of  prospective  jurors  in  a 
malicious  prosecution  action  against  a  church,  where  each  juror  was 
asked  if  he  or  she  had  any  belief  or  feeling  toward  any  of  the  parties 
that  might  be  regarded  as  a  bias  or  prejudice  for  or  against  any  of 
them;  where  each  juror  was  also  asked  if  he  or  she  had  ever  heard 
of  the  church,  and  if  the  juror  answered  affirmatively,  was  further 
questioned  as  to  the  extent  of  knowledge  regarding  the  church  and 
whether  such  knowledge  would  hinder  the  rendering  of  an  impar¬ 
tial  decision. 

(5)  Jury  §  24 — Selection  and  Formation  of  Jury — Qualifications — Voir 
Dire. — The  purpose  of  voir  dire  is  to  select  a  fair  and  impartial  jury, 
not  to  educate  the  jurors  or  to  determine  the  exercise  of  peremptory 
challenges. 

(6)  Malicious  Prosecution  §  10 — Actions — Evidence  and  Proof. — In  an 

action  for  malicious  prosecution  arising  out  of  a  charge  that  plaintiff 
had  stolen  foreign  currency  from  defendant,  it  was  not  prejudicial 
error  to  instruct  the  jury'  to  disregard  evidence  that  plaintiff  had 
stolen  certain  travelers  checks  from  defendant,  where  the  jury  had 
found  for  the  plaintiff  on  a  cross-complaint  by  defendant  relating  to 
conversion  of  the  travelers  checks,  thus  making  it  evident  that  the 
jury  did  not  believe  that  plaintiff  had  stolen  the  checks. 

(7)  Malicious  Prosecution  §  7— Essentials  to  Maintenance  of  Action — 
Favorable  Termination. — In  a  malicious  prosecution  action,  defen¬ 
dant  suffered  no  prejudice  from  a  trial  court’s  denial  ofdiscoveiy  of 
the  factual  basis  underlying  the  dismissal  of  the  criminal  charges 
against  plaintiff  that  w'ere  the  basis  of  the  action  where,  whether  or 
not  such  denial  was  justified,  it  was  stipulated  at  trial  that  such 
criminal  proceedings  had  been  terminated  in  plaintiff’s  favor  by 
dismissal  on  recommendation  of  the  district  attorney,  and  where 
earlier  knowledge  of  the  information,  produced  during  trial,  as  to 
reasons  for  the  dismissal  would  not  have  helped  defendant. 

(8a,  8b)  Malicious  Prosecution  §  15 — Damages — Reputation — Evi¬ 
dence. — in  an  action  for  malicious  prosecution,  no  error,  prejudicial 
or  otherwise,  resulted  from  the  trial  court’s  allowing  plaintiff  to  claim 
damage  to  reputation  without  allowing  defendant  to  introduce 
evidence  of  plaintiff’s  prior  bad  reputation,  where  there  was  no 
offer  of  proof  regarding  plaintiff’s  bad  reputation. 
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(9)  Malicious  Prosecution  §  15-Damages— Reputation.— Damages  m 
malicious  prosecution  actions  are  similar  to  those  in  defama  ion, 
and,  therefore,  damage  to  one’s  reputation  can  be  presumed  from  a 
charge  that  a  person  committed  the  crime  of  theft. 

(10)  Malicious  Prosecution  §  15-Damages— Amount.-On  appeal  from 
a  judgment  in  favor  of  plaintiff  in  a  malicious  prosecution  action,  it 
could  not  be  said  that  the  jury’s  finding  of  $50,000  in  compensatory 
damages  was  unjustified,  and  the  amount  alone  did  not  demon¬ 
strate  that  it  was  the  result  of  passion  and  prejudice,  in  light  of  the 
presumed  damage  to  plaintiff’s  reputation  from  an  unfounded 
charge  of  grand  theft,  along  with  imprisonment  on  that  charge  for 
21  days,  and  in  light  of  the  mental  and  emotional  anguish  that  must 

have  followed. 

[See  Cal.Jur.3d,  Assault  and  Other  Wilful  Torts,  §  342;  Am. 
Jur.2d,  Malicious  Prosecution,  §  106.] 

(11)  Malicious  Prosecution  §  15 — Damages — Punitive  Damages— In  an 

action  against  an  incorporated  church  for  malicious  prosecution,  the 
jury  could  properly  find  that  the  corporate  defendant  either 
authorized  or  ratified  the  malicious  prosecution  so  as  to  entitle 
plaintiff  to  punitive  damages,  where  there  was  evidence  that  a 
policy  initiated  by  the  founder  and  chief  official  of  the  church  was 
an  official  authorization  to  treat  “enemies”  in  a  manner  in  which 
plaintiff  was  treated  by  defendant,  and  where  all  the  officials  of  the 
church  involved  were  important  managerial  employees  of  the 
corporation. 

(12)  Malicious  Prosecution  §  15— Damages— Amount  of  Punitive 

Damages.— The  disparity  between  the  compensatory  damages  of 
$50,000  awarded  to  a  plaintiff  in  a  malicious  prosecution  action 
against  a  church,  and  punitive  damages  of  $250,000.  suggested  that 
animosity  was  the  deciding  factor  in  the  award  of  punitive  damages, 
and  called  for  a  reduction  of  such  damages  to  $50,000. 

(13)  Damages  §  27 — Exemplary  or  Punitive  Damages  Review.— A 

reviewing  court  should  examine  punitive  damages  and,  where 
mnHifv  the  amount  in  order  to  do  justice. 


[May  1976] 


Allard  v.  Church  of  Scientology 
58  C.A.3d  439;  I29Cal.Rptr.  797 


443 


Counsel 

Morgan,  Wenzel  &  McNicholas,  John  P.  McNicholas,  Gerald  E.  Agnew, 
Jr.,  and  Charles  B.  O’Reilly  for  Plaintiff,  Cross-defendant  and  Respon¬ 
dent. 

Levine  &  Krom,  Meldon  E.  Levine,  Murchison,  Cumming,  Baker  & 
Velpmen,  Murchison,  Cumming  &  Baker,  Michael  B.  Lawler,  Tobias  C. 
Tolzmann  and  Joel  Kreiner  for  Defendant,  Cross-complainant  and 
Appellant. 


Opinion 

BEACH,  J.— L.  Gene  Allard  sued  the  Church  of  Scientology  for 
malicious  prosecution.  Defendant  cross-complained  for  conversion.  A 
jury  verdict  and  judgment  were  entered  for  Allard  on  the  complaint  for 
$50,000  in  compensatory  damages  and  $250,000  in  punitive  damages 
Judgment  was  entered  for  Allard  and  against  the  Church  of  Scientology 
on  the  cross-complaint.  Defendant-cross  complainant  appeals  from  the 
judgment. 

Facts: 

The  evidence  in  the  instant  case  is  very  conflicting.  We  relate  those 
facts  supporting  the  successful  party  and  disregard  the  contrary  showing. 

496^ p^2d '4%0])fSanta  M°niCa’  6  Cal3d  920’  925-926  [101  Cal.Rptr.  568, 

In  March  1969,  L.  Gene  Allard  became  involved  with  the  Church  of 
Scientology  in  Texas.  He  joined  Sea  Org  in  Los  Angeles  and  was  sent  to 
San  Diego  for  training.  While  there,  he  signed  a  billion-year  contract 
agreeing  to  do  anything  to  help  Scientology  and  to  help  clear  the  planet 
of  the  “reactive  people.”  During  this  period  he  learned  about  written 
policy  directives  that  were  the  “policy”  of  the  church,  emanating  from  L. 
Ron  Hubbard,  the  founder  of  the  Church  of  Scientology.1  After  training 
on  the  ship,  respondent  w'as  assigned  to  the  Advanced  Organization  in 
Los  Angeles,  where  he  became  the  director  of  disbursements  He  later 
became  the  Flag  Banking  Officer. 

’One  such  policy,  to  be  enforced  against  “enemies”  or  “suppressive  persons”  was  that 

lnvmm^n"  hd  fa,r#ame-  ,  That  P£;SOn  “May  be  deprived  of  propeny  or  injured  by 
,  "L/  "S  ,b-V  fPy  Scientologist  without  any  discipline  of  the  Scientologist.  May  be 
tricked,  sued  or  lied  to  or  destroyed.  (Exhibit  1.)  e  ^ 
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Alan  Boughton,  Flag  Banking  Officer  International,  was  respondent’s 
superior.  Only  respondent  and  Boughton  knew  the  combination  to  the 
safe  kept  in  respondent’s  office.  Respondent  handled  foreign  currency, 
American  cash,  and  various  travelers’  checks  as  part  of  his  job. 


CONT 

1. 

out  tl 


In  May  or  June  1969,  respondent  told  Boughton  that  he  wanted  to 
leave  the  church.  Boughton  asked  him  to  reconsider.  Respondent  wrote  a 
memo  and  later  a  note;  he  spoke  to  the  various  executive  officers.  They 
told  him  that  the  only  way  he  could  get  out  of  Sea  Org  was  to  go  through 
“auditing”  and  to  get  direct  permission  from  L.  Ron  Hubbard.  Respon¬ 
dent  wrote  to  Hubbard.  A  chaplain  of  the  church  came  to  see  him. 
Lawrence  Krieger,  the  highest  ranking  justice  official  of  the  church  in 
California,  told  respondent  that  if  he  left  without  permission,  he  would 
be  fair  game  and  “You  know  we’ll  come  and  find  you  and  we’ll  bring 
you  back,  and  we’ll  deal  with  you  in  whatever  way  is  necessaiy.” 


2. 

to  ap 
disto 
baset 
achic 
of  re 

3. 

him 

been 


On  the  night  of  June  7  or  early  morning  of  June  8,  1969,  respondent 
went  to  his  office  at  the  Church  of  Scientology  and  took  several 
documents  from  the  safe.  These  documents  were  taken  by  him  to  the 
Internal  Revenue  Service  in  Kansas  City;  he  used  them  to  allege 
improper  changes  in  the  records  of  the  church.  He  denies  that  any  Swiss 
francs  were  in  the  safe  that  night  or  that  he  took  such  Swiss  francs. 
Furthermore,  respondent  denies  the  allegation  that  he  stole  various 
travelers’  checks  from  the  safe.  He  admitted  that  some  travelers’  checks 
had  his  signature  as  an  endorsement,  but  maintains  that  he  deposited 
those  checks  into  an  open  account  of  the  Church  of  Scientology.  There  is 
independent  evidence  that  tends  to  corroborate  that  statement.  Respon¬ 
dent,  having  borrowed  his  roommate’s  car,  drove  to  the  airport  and  flew’ 
to  Kansas  City,  where  he  turned  over  the  documents  to  the  Internal 
Revenue  Service. 


4. 
pros 
dept 

5. 
mal; 
app. 

6. 
fact 
the 
triai 


Respondent  was  arrested  in  Florida  upon  a  charge  of  grand  theft. 
Boughton  had  called  the  Los  Angeles  Police  Department  to  report  that 
$23,000  in  Swiss  francs  was  missing.  Respondent  was  arrested  in  Florida; 
he  waived  extradition  and  was  in  jail  for  21  days.  Eventually,  the  charge 
was  dismissed.  The  deputy  district  attorney  in  Los  Angeles  recommend¬ 
ed  a  dismissal  in  the  interests  of  justice.2 

2Leonard  J.  Shaffer,  the  deputy  district  attorney,  testified  outside  the  presence  of  the 
jury  that  members  of  the  church  were  evasive  in  answering  his  questions.  He  testified 
that  the  reasons  for  the  dismissal  were  set  forth  in  his  recommendation;  the  dismissal  was 
not  part  of  a  plea  bargain  or  procedural  or  jurisdictional  issue. 
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Contentions  on  Appeal: 

1.  Respondent’s  trial  counsel  engaged  in  flagrant  misconduct  through¬ 
out  the  proceedings  below  and  thereby  deprived  appellant  of  a  fair  trial. 

2.  The  verdict  below  was  reached  as  a  result  of  (a)  counsel’s  ascription 
to  appellant  of  a  religious  belief  and  practices  it  did  not  have  and  (b)  the 
distortion  and  disparagement  of  its  religious  character,  and  was  not 
based  upon  the  merits  of  this  case.  To  allow  a  judgment  thereby 
achieved  to  stand  would  constitute  a  violation  of  appellant  s  free  exercise 
of  religion. 

3.  Respondent  failed  to  prove  that  appellant  maliciously  prosecuted 
him  and  therefore  the  judgment  notwithstanding  the  verdict  should  have 
been  granted. 

4.  The  refusal  of  the  trial  court  to  ask  or  permit  voir  dire  questions  of 
prospective  jurors  pertaining  to  their  religious  prejudices  or  attitudes 
deprived  appellant  of  a  fair  trial. 

5.  It  was  prejudicial  error  to  direct  the  jury,  in  its  assessment  of  the 
malicious  prosecution  claim,  to  disregard  evidence  that  respondent  stole 
appellant’s  Australian  and  American  Express  travelers’  checks. 

6.  The  order  of  the  trial  court  in  denying  to  appellant  discovery  of  the 
factual  basis  for  the  obtaining  of  a  dismissal  by  the  district  attorney  of 
the  criminal  case  People  v.  Allard  was  an  abuse  of  discretion  and  a  new 
trial  should  be  granted  and  proper  discovery  permitted. 

7.  Respondent  presented  insufficient  evidence  to  support  the  award  of 
$50,000  in  compensatory  damages  w-hich  must  have  been  awarded 
because  of  prejudice  against  appellant. 

8.  Respondent  failed  to  establish  corporate  direction  or  ratification 
and  also  failed  to  establish  knowing  falsity  and  is  therefore  not  entitled 
to  any  punitive  damages. 

9.  Even  if  the  award  of  punitive  damages  was  proper  in  this  case,  the 
size  of  the  instant  reward,  which  would  deprive  appellant  church  of  more 
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than  40  percent  of  its  net  worth,  is  grossly  excessive  on  the  facts  of  this 
case. 

10.  There  was  lack  of  proper  instruction  regarding  probable  cause.3 
Discussion: 

1.  There  was  no  prejudicial  misconduct  by  respondent’s  trial  counsel, 
and  appellant  was  not  deprived  of  a  fair  trial. 

Appellant  claims  that  it  was  denied  a  fair  trial  through  the  statements, 
questioning,  and  introduction  of  certain  evidence  by  respondent’s  trial 
counsel.  Love  v.  Wolf  226  Cal.App.2d  378  [38  Cal.Rptr.  183],  is  cited  as 
authority. 

We  have  reviewed  the  entire  record  and  find  appellant’s  contentions  to 
be  without  merit.  Several  of  counsel’s  individual  statements  and  ques¬ 
tions  were  inappropriate.  However,  there  often  were  no  objections  by 
counsel  for  appellant  where  an  objection  and  subsequent  admonition 
would  have  cured  any  defect;  or  there  was  an  objection,  and  the  trial 
court  judiciously  admonished  the  jury  to  disregard  the  comment.  Except 
for  these  minor  and  infrequent  aberrations,  the  record  reveals  an 
exceptionally  well-conducted  and  dispassionate  trial  based  on  the 
evidence  presented. 

As  in  Stevens  v.  Parke,  Davis  &  Co.,  9  Cal.3d  51,  72  [107  Cal.Rptr.  45, 
507  P.2d  653],  a  motion  for  a  new  trial  was  made,  based  in  part  upon  the 
alleged  misconduct  of  opposing  counsel  at  trial.  (1)  What  was  said  in 
Stevens  applies  to  the  instant  case.  “  ‘A  trial  judge  is  in  a  better  position 
than  an  appellate  court  to  determine  whether  a  verdict  resulted  wholly, 
or  in  part,  from  the  asserted  misconduct  of  counsel  and  his  conclusion  in 
the  matter  will  not  be  disturbed  unless,  under  all  the  circumstances,  it  is 
plainly  wrong.’  [Citation.]  From  our  review  of  the  instant  record,  we 
agree  with  the  trial  judge’s  assessment  of  the  conduct  of  plaintiff’s 
counsel  and  for  the  reasons  stated  above,  we  are  of  the  opinion  that 
defendant  has  failed  to  demonstrate  prejudicial  misconduct  on  the  part 
of  such  counsel.”  (Stevens  v.  Parke,  Davis  c£  Co.,  supra,  9  Cal. 3d  at  p.  72.) 

2.  The  procedure  and  verdict  below  does  not  constitute  a  violation  of 
appellant’s  First  A  mendment  free  exercise  of  religion. 

’This  issue  is  raised  for  the  first  time  in  appellant’s  reply  brief. 
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(2)  Appellant  contends  that  various  references  to  practices  of  the 
Church  of  Scientology  were  not  supported  by  the  evidence,  were  not 
legally  relevant,  and  were  unduly  prejudicial.  The  claim  is  made  that  the 
trial  became  one  of  determining  the  validity  of  a  religion  rather  than  the 
commission  of  a  tort. 

The  references  to  which  appellant  now  objects  were  to  such  practices 
as  “E-meters,”  tin  cans  used  as  E-meters,  the  creation  of  religious 
doctrine  purportedly  to  “get”  dissidents,  and  insinuations  that  the 
Church  of  Scientology  was  a  great  money  making  business  rather  than  a 
religion. 

The  principal  issue  in  this  trial  was  one  of  credibility.  If  one  believed 
defendant’s  witnesses,  then  there  was  indeed  conversion  by  respondent. 
However,  the  opposite  result,  that  reached  by  the  jury,  would  naturally 
follow  if  one  believed  the  evidence  introduced  by  respondent.  Appellant 
repeatedly  argues  that  the  introduction  of  the  policy  statements  of  the 
church  was  prejudicial  error.  However,  those  policy  statements  went 
directly  to  the  issue  of  credibility.  Scientologists  were  allowed  to  trick, 
sue,  lie  to,  or  destroy  “enemies.”  (Exhibit  I.)  If,  as  he  claims,  respondent 
was  considered  to  be  an  enemy,  that  policy  was  indeed  relevant  to  the 
issues  of  this  case.  That  evidence  well  supports  the  jury’s  implied 
conclusion  that  respondent  had  not  taken  the  property  of  the  church, 
that  he  had  merely  attempted  to  leave  the  church  with  the  documents 
for  the  Internal  Revenue  Service,  and  that  those  witnesses  who  were 
Scientologists  or  had  been  Scientologists  were  following  the  policy  of  the 
church  and  lying  to,  suing  and  attempting  to  destroy  respondent. 
Evidence  of  such  policy  statements  were  damaging  to  appellant,  but  they 
were  entirely  relevant.  They  were  not  prejudicial.  A  party  whose 
reprehensible  acts  are  the  cause  of  harm  to  another  and  the  reason  for 
the  lawsuit  by  the  other  cannot  be  heard  to  complain  that  its  conduct  is 
so  bad  that  it  should  not  be  disclosed.  The  relevance  of  appellant’s 
conduct  far  outweighs  any  claimed  prejudice.4 

e  find  the  introduction  of  evidence  of  the  policy  statements  and 
other  peripheral  mention  of  practices  of  the  Church  of  Scientology  not  to 
be  error.  In  the  few'  instances  where  mention  of  religious  practices  may 
have  been  slightly  less  germane  than  the  policy  statements  regarding  fair 
game,  they  were  nonetheless  relevant  and  there  was  no  prejudice  to 
appellant  by  the  introduction  of  such  evidence. 

^The  trial  court  gave  appellant  almost  the  entire  trial  within  which  to  produce 
evidence  that  the  fair  game  policy  had  been  repealed.  Appellant  failed  to  do  so.  and  the 
trial  court  thereafter  permitted  the  admission  of  Exhibit  I  into  evidence. 

[May  I976J 


Allard  v.  Church  of  Scientology 
58  C.A.3d  439;  129  Cal.Rptr.  797 


3.  The  trial  court  properly  denied  the  motion  for  judgment  notwithstand¬ 
ing  the  verdict. 

(3)  Appellant  claimed  that  it  had  probable  cause  to  file  suit  against 
respondent.  The  claim  is  made  that  even  if  Alan  Boughton  did  take  the 
checks  from  the  safe,  knowledge  of  that  act  should  not  be  imputed  to 
appellant  church. 

Based  on  the  policy  statements  of  appellant  that  were  introduced  in 
evidence,  a  jury  could  infer  that  Boughton  was  within  the  scope  of  his 
employment  when  he  stole  the  francs  from  the  safe  or  lied  about 
respondent’s  alleged  theft.  Inferences  can  be  drawn  that  the  church, 
through  its  agents,  was  carrying  out  its  own  policy  of  fair  game  in  its 
actions  against  respondent.  Given  that  view  of  the  evidence,  which  as  a 
reviewing  court  we  must  accept,  there  is  substantial  evidence  proving 
that  appellant  maliciously  prosecuted  respondent.  Therefore,  the  trial 
court  did  not  err  in  denying  the  motion  for  the  judgment  notwithstand¬ 
ing  the  verdict. 

4.  The  trial  court  performed  proper  voir  dire  of prospective  jurors. 

(4)  Appellant  claims  that  the  trial  court  refused  to  ask  or  permit  voir 
dire  questions  of  prospective  jurors  pertaining  to  their  religious  preju¬ 
dices  or  attitudes.  The  record  does  not  so  indicate.  Each  juror  was  asked 
jf  he  or  she  had  any  belief  or  feeling  toward  any  of  the  parties  that  might 
be  regarded  as  a  bias  or  prejudice  for  or  against  any  of  them.  Each  juror 
was  also  asked  if  he  or  she  had  ever  heard  of  the  Church  of  Scientology. 
If  the  juror  answered  affirmatively,  he  or  she  was  further  questioned  as  to 
the  extent  of  knowledge  regarding  Scientology  and  whether  such 
knowledge  would  hinder  the  rendering  of  an  impartial  decision.  One 
juror  was  excused  when  she  explained  that  her  husband  is  a  clergyman 
and  that  she  knows  a  couple  that  was  split  over  the  Church  of 
Scientology. 

(5)  The  trial  court  s  thorough  questioning  serv  ed  the  purpose  of  voir 
dire,  which  is  to  select  a  fair  and  impartial  jury,  not  to  educate  the  jurors 
or  to  determine  the  exercise  of  peremptory  challenges.  ( Rousseau  v  West 
Coast  House  Movers,  256  Cal.App.2d  878.  882  [64  Cal.Rptr.  655].) 

5.  It  was  not  prejudicial  error  to  direct  the  jury,  in  its  assessment  of  the 
malicious  prosecution  claim,  to  disregard  evidence  that  respondent  stole 
appellant’s  A  ustralian  and  American  Express  travelers'  checks. 
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(6)  Appellant  submits  that  evidence  of  respondent’s  purported  theft 
of  the  Australian  and  American  Express  travelers’  checks  should  have 
been  admitted  as  to  the  issue  of  malicious  prosecution  as  well  as  the 
cross-complaint  as  to  conversion.  If  there  were  any  error  in  this  regard,  it 
could  not  possibly  be  prejudicial  since  the  jury  found  for  respondent  on 
the  cross-complaint.  It  is  evident  that  the  jury  did  not  believe  that 
respondent  stole  the  travelers’  checks;  therefore,  there  could  be  no 
prejudice  to  appellant  by  the  court’s  ruling. 

6'.  Appellant  suffered  no  prejudice  by  the  trial  court's  denial  of  discovery 
of  the  factual  basis  for  obtaining  of  the  dismissal  by  the  district  attorney. 

(7)  Prior  to  trial,  appellant  apparently  sought  to  discover  the  reasons 
underlying  the  dismissal  of  the  criminal  charges  against  respondent.  This 
was  relevant  to  the  instant  case  since  qne  of  the  elements  of  a  cause  of 
action  for  malicious  prosecution  is  that  the  criminal  prosecution  against 
the  plaintiff  shall  have  been  favorably  terminated.  {Jaffe  v.  Stone,  18 
Cal. 2d  146  [  1 14  P.2d  335,  135  A.L.R.  775].) 

Whether  or  not  the  lower  court  was  justified  in  making  such  an  order, 
the  denial  of  discovery  along  these  lines  could  not  be  prejudicial.  During 
the  trial,  counsel  for  all  parties  stipulated  that  the  criminal  proceedings 
against  Allard  were  terminated  in  his  favor  by  a  dismissal  by  a  judge  of 
that  court  upon  the  recommendation  of  the  district  attorney. 

In  addition,  there  was  a  hearing  outside  the  presence  of  the  jury  in 
which  the  trial  court  inquired  of  the  deputy  district  attorney  as  to  the 
reasons  for  the  dismissal.  It  was  apparent  at  that  time  that  the 
prospective  witnesses  for  the  Church  of  Scientology  were  considered  to 
be  evasive.  There  was  no  prejudice  to  appellant  since  the  deputy  district 
attorney  was  available  at  trial.  Earlier  knowledge  of  the  information 
produced  would  not  have  helped  defendant.  We  find  no  prejudicial  error 
in  the  denial  of  this  discovery  motion. 

7.  The  award  of  $50,000  compensatory  damages  was  proper. 

Appellant  contends  that  based  upon  the  evidence  presented  at  trial, 
the  compensatory  damage  award  is  excessive.  In  addition,  appellant 
contends  that  the  trial  court  erred  in  not  allowing  appellant  to  introduce 
evidence  of  respondent’s  prior  bad  reputation. 
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(8a)  There  was  some  discussion  at  trial  as  to  whether  respondent  was 
going  to  claim  damaged  reputation  as  part  of  general  damages.  The  trial 
court’s  initial  reaction  was  to  allow  evidence  only  of  distress  or  emotional 
disturbance;  in  return  for  no  evidence  of  damaged  reputation,  appellant 
would  not  be  able  to  introduce  evidence  of  prior  bad  reputation.  The 
court,  however,  relying  on  the  case  of  Clay  v.  Lagiss,  143  Cal.App.2d  441 
[299  P.2d  1025],  held  that  lack  of  damage  to  reputation  is  not  admissible. 
Therefore,  respondent  was  allowed  to  claim  damage  to  reputation 
without  allowing  appellant  to  introduce  evidence  of  his  prior  bad 
reputation. 

In  matters  of  slander  that  are  libelous  per  se,  for  example  the  charging 
of  a  crime,  general  damages  have  been  presumed  as  a  matter  of  law. 
{Douglas  v.  Janis,  43  Cal.App.3d  931,  940  [4]  [118  Cal.Rptr.  280],  citing 
Clay  v.  Lagiss,  supra,  143  Cal.App.2d  at  p.  448.  Compare  Gertz  v.  Robert 
Welch,  Inc.,  418  U.S.  323  [41  L.Ed.2d  789,  94  S.Ct.  2997].)* 
(9)  Damages  in  malicious  prosecution  actions  are  similar  to  those 
in  defamation.  Therefore,  damage  to  one’s  reputation  can  be 
presumed  from  a  charge,  such  as  that  in'the  instant  case  that  a  person 
committed  the  crime  of  theft.  (8b)  In  any  event,  as  the  trial  court  in 
the  instant  case  noted,  there  was  no  offer  of  proof  regarding  respondent’s 
prior  bad  reputation;  any  refusal  to  allow  possible  evidence  on  that 
subject  has  not  been  shown  to  be  error,  much  less  prejudicial  error. 

(10)  Appellant  further  contends  that  the  amount  of  compensatoiy 
damages  awarded  was  excessive  and  that  the  jury  was  improperly 
instructed  regarding  compensatory  damages.  The  following  modified 
version  of  BAJI  Nos.  14.00  and  14.13  was  given: 

“If,  under  the  court's  instructions,  you  find  that  plaintiff  is  entitled  to  a 
verdict  against  defendant,  you  must  then  award  plaintiff  damages  in  an 
amount  that  will  reasonably  compensate  him  for  each  of  the  following 
elements  of  loss  or  harm,  which  in  this  case  are  presumed  to  flow  from 

"’The  Supreme  Court  held  in  Gertz  v.  Robert  Welch.  Inc.,  supra.  418  U.S.  323.  349  [41 
L.Ed.2d  789,  810],  an  action  for  defamation,  that  “the  States  may  not  permit  recovery  of 
presumed  or  punitive  damages,  at  least  when  liability  is  not  based  on  a  showing  of 
knowledge  of  falsity  or  reckless  disregard  for  the  truth."  (Italics  added.)  The  instant  case  is 
distinguishable  from  Gertz.  Initially,  the  interests  protected  by  a  suit  for  malicious 
prosecution  include  misuse  of  the  judicial  system  itself:  a  party  should  not  be  able  to 
claim  First  Amendment  protection  maliciously  to  prosecute  another  person.  Secondly, 
the  jury  in  the  instant  case  must  have  found  “knowledge  of  falsity  or  reckless  disregard 
for  the  truth”  in  order  to  award  punitive  damages  herein.  Therefore,  even  under  Gertz.  a 
finding  of  presumed  damages  is  not  unconstitutional. 
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the  defendant’s  conduct  without  any  proof  of  such  harm  or  loss:  damage 
to  reputation,  humiliation  and  emotional  distress. 


“No  definite  standard  or  method  of  calculation  is  prescribed  by  law  to 
fix  reasonable  compensation  for  these  presumed  elements  of  damage. 
Nor  is  the  opinion  of  any  witness  required  as  to  the  amount  of  such 
reasonable  compensation.  Furthermore,  the  argument  of  counsel  as  to 
the  amount  of  damages  is  not  evidence  of  reasonable  compensation.  In 
making  an  award  for  damage  to  reputation,  humiliation  and  emotional 
distress,  you  shall  exercise  your  authority  with  calm  and  reasonable 
judgment,  and  the  damages  you  find  shall  be  just  and  reasonable.” 

The  following  instruction  was  requested  by  defendant  and  was 
rejected  by  the  trial  court:  “The  amount  of  compensatory  damages 
should  compensate  plaintiff  for  actual  injury  suffered.  The  law  will  not 
put  the  plaintiff  in  a  better  position  than  he  would  be  in  had  the  wrong 
not  been  done.”  Accompanying  the  request  for  that  motion  is  a  citation 
to  Staub  v.  Muller,  7  Cal.2d  221  [60  P.2d  283],  and  Basin  Oil  Co.  v. 
Baash-Ross  Tool  Co.,  125  Cal.App.2d  578  [271  P.2d  122], 


The  Supreme  Court  has  recognized  that  “Damages  potentially  recov¬ 
erable  in  a  malicious  prosecution  action  are  substantial.  They  include 
out-of-pocket  expenditures,  such  as  attorney’s  and  other  legal  fees  .  .  .; 
business  losses  .  . .;  general  harm  to  reputation,  social  standing  and  credit 
.  .  .;  mental  and  bodily  harm  .  .  .;  and  exemplary  damages  where  malice 
is  shown  .  .  .  .”  ( Babb  v.  Superior  Court,  3  Cal.3d  841,  848,  fn.  4  [92 
Cal.Rptr.  179,  479  P.2d  379].)  While  these  damages  are  compensable,  it  is 
the  determination  of  the  damages  by  the  jury  with  which  we  are 
concerned.  Appellant  seems  to  contend  that  the  jury  must  have  actual 
evidence  of  the  damages  suffered  and  the  monetary  amount  thereof. 


“  ‘The  determination  of  the  jury  on  the  issue  of  damages  is  conclusive 
on  appeal  unless  the  amount  thereof  is  so  grossly  excessive  that  it  can  be 
reasonably  imputed  solely  to  passion  or  prejudice  in  the  jury.  [Cita¬ 
tions.]’  ”  ( Douglas  v.  Janis,  supra,  43  Cal.App.3d  at  p.  940.)  The 
presumed  damage  to  respondent’s  reputation  from  an  unfounded  charge 
of  theft,  along  with  imprisonment  for  21  days,  and  the  mental  and 
emotional  anguish  that  must  have  followed  are  such  that  we  cannot  say 
that  the  jury’s  finding  of  $50,000  in  compensatory  damages  is  unjustified. 
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That  amount  does  not  alone  demonstrate  that  it  was  the  result  of  passion 
and  prejudice.  r 

8.  Respondent  is  entitled  to  punitive  damages. 

,  .  ^PPellant  cites  the  general  rule  that  although  an  employer  may 

be  held  liable  for  an  employee’s  tort  under  the  doctrine  of  respondeat 
superior,  ordinarily  he  cannot  be  made  to  pay  punitive  damages  where 
he  neither  authorized  nor  ratified  the  act.  (4  Witkin,  Summary-  of  Cal. 
Law.  (8th  ed.)  §  855,  p.  3147.)6  Appellant  claims  that  the  Church  of 
Scientology,  which  is  the  corporate  defendant  herein,  never  either 
authorized  or  ratified  the  malicious  prosecution. 

The  finding  of  authorization  may  be  based  on  many  grounds  in  the 
instant  case.  For  example,  the  fair  game  policy  itself  was  initiated  by  L. 
Ron  Hubbard,  the  founder  and  chief  official  in  the  church.  (Exhibit  1.) 
It  was  an  official  authorization  to  treat  “enemies”  in  the  manner  in  which 
respondent  herein  was  treated  by  the  Church  of  Scientology. 

r..LUrHhRrm2re’  311  !h£  °ffidalS  °f  the  Church  to  whom  respondent 
relayed  his  desire  to  leave  were  important  managerial  employees  of  the 

p°3  M?)1011'  4  Wltkm’  Summary  of  Cal.  Law  (8th  ed.)  supra,  §  857, 

The  trier  of  fact  certainly  could  have  found  authorization  by  the 
corporation  of  the  act  involved  herein.  y 

9.  The  award  of  punitive  damages. 

attick  A  party„Wi°Se  tene‘s  include  a"d  cheating  in  order  to 

entails  On  thP^fh  °f  the  risk  which  such  conduct 

th.f  L  a  i  and’  thl$  C°nduCt  may  have  50  enraged  the  jury 
that  the  award  of  punitive  damages  may  have  been  more  the  result  of 

.^eno^  'hd  °Hf  Punitiver 

SKs  SS' r«d„r**rf for 

noted  above  inSous*  case  of damageskwas  P™Per.  Moreover,  as  we 
to  abuse,  thereby  interfering  with  rh*  51  prosecution  subjects  the  judicial  system  itself 

damages  may  therefore  be  more  easily  jusS'incTses  oSl  °f  ^  ,iti?ants-  Pu"itive 
cases  of  defamation  The  societal  "ed  of  malicious  prosecution  than  in 

..onS  arc  n.one  ^ 
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feelings  of  animosity,  rather  than  a  dispassionate  determination  of  an 
amount  necessary  to  assess  defendant  in  order  to  deter  it  from  similar 
conduct  in  the  future.  In  our  view  the  disparity  between  the  compensa¬ 
tory  damages  ($50,000)  and  the  punitive  damages  ($250,000)  suggests 
that  animosity  was  the  deciding  factor.  Our  reading  of  the  decisional 
authority  compels  us  to  conclude  that  we  should  reduce  the  punitive 
damages.  We  find  $50,000  to  be  a  reasonable  amount  to  which  the 
punitive  damages  should  be  reduced.  We  perceive  this  duty,  and  have  so 
modified  the  punitive  damages  award  not  with  any  belief  that  a 
reviewing  court  more  ably  may  perform  it.7  (13)  Simply  stated  the 
decisional  authority  seems  to  indicate  that  the  reviewing  court  should 
examine  punitive  damages  and  where  necessary  modify  the  amount  in 
order  to  do  justice.  ( Cunningham  v.  Simpson,  1  Cal.3d  301  [81  Cal.Rptr. 

855,  461  P.2d  39];  Forte  v.  Nolfi,  IS  Cal.App.3d  656  [102  Cal.Rptr.  455]; 

Shroeder  v.  Auto  Driveaway  Company,  1 1  Cal. 3d  908  [1 14  Cal.Rptr.  622, 

523  P.2d  662];  Livesey  v.  Stock,  208  Cal.  315,  322  [281  P.  70].) 

t‘ 

fs 

10.  Instruction  on  probable  cause . 

] 

Appellant  requested  an  instruction  stating:  “Where  it  is  proven  that  a 
judge  has  had  a  preliminary  hearing  and  determined  that  the  facts  and 
evidence  show  probable  cause  to  believe  the  plaintiff  guilty  of  the  offense 
charged  therefore,  ordering  the  plaintiff  to  answer  a  criminal  complaint, 
this  is  prima  facie  evidence  of  the  existence  of  probable  cause.”  The  trial 
court  gave  the  following  instruction:  “The  fact  that  plaintiff  was  held  to 
answer  the  charge  of  grand  theft  after  a  preliminary  hearing  is  evidence 
tending  to  show  that  the  initiator  of  the  charge  had  probable  cause.  This 
fact  is  to  be  considered  by  you  along  with  all  the  other  evidence  tending 
to  show  probable  cause  or  the  lack  thereof.”8 

Appellant  claimed  for  the  first  time  in  its  reply  brief  that  the  trial 
court’s  lack  of  proper  instruction  regarding  probable  cause  was  prejudi¬ 
cial  error.  Since  this  issue  was  raised  for  the  first  time  in  appellant’s  reply 
brief,  we  decline  to  review  the  issue.9 

"See  dissent  in  Cunningham  v.  Simpson,  I  Cal. 3d  301  [81  Cal.Rptr.  855.  461  P.2d  39]. 

*This  instruction  was  given  on  the  court's  own  motion. 

!,We  note  that  given  the  circumstances  of  the  instant  case,  the  juror  could  have  easily 
been  misled  by  the  requested  instruction.  If  the  evidence  showed  that  the  agents  and 
employees  of  appellant  were  lying,  then  the  preliminary  hearing  at  which  they  also 
testified  would  not  be  valid.  While  the  jurors  may  of  course  consider  that  the  magistrate 
at  the  preliminary  hearing  found  probable  cause,  that  should  be  in  no  way  conclusive  in 
the  jury's  determination  of  probable  cause. 
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The  judgment  is  modified  by  reducing  the  award  of  punitive  damages 
only  from  $250,000  to  the  sum  of  $50,000.  As  modified  the  judgment  is 
in  all  other  respects  affirmed. 

Costs  on  appeal  are  awarded  to  respondent  Allard. 

Roth,  P.  J.,  and  Fleming,  J.,  concurred. 

A  petition  for  a  rehearing  was  denied  June  17,  1976,  and  the  petitions 
1976  "  partlCS  for  3  heannS  by  the  Supreme  Court  were  denied  July  15, 


(May  1976) 


y  admitted  to 


conviction  is 


J.,  concur. 
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Julie  CHRISTOFFERSON,  Respondent, 
v. 

CHURCH  OF  SCIENTOLOGY  OF  PORT¬ 
LAND,  an  Oregon  nonprofit  corpora¬ 
tion,  Church  of  Scientology,  Mission  of 
Davis,  a  nonprofit  California  corpora¬ 
tion  doing  business  in  Oregon,  Delphian 
Foundation,  an  Oregon  nonprofit  corpo¬ 
ration,  and  Martin  Samuels,  Appellants. 

No.  A7704-05184;  CA  15952. 

Court  of  Appeals  of  Oregon. 

Argued  and  Submitted  Sept.  3,  1981. 

Decided  May  3,  1982. 
Reconsideration  Denied  June  10,  1982. 

Plaintiff  brought  action  against  reli¬ 
gious  corporations  and  others  to  recover  for 
the  tort  of  outrageous  conduct  and  fraud. 
The  Circuit  Court,  Multnomah  County,  Rob¬ 
ert  P.  Jones,  J.,  entered  judgment  for  plain¬ 
tiff,  and  defendants  appealed.  The  Court 
of  Appeals,  Gillette,  P.  J.,  held  that:  (1) 
evidence  was  insufficient  as  a  matter  of  law 
to  establish  the  tort  of  outrageous  conduct; 
(2)  plaintiff  could  not  recover  on  fraud 
claim  from  religious  corporation  which  did 
not  employ  individuals  who  allegedly  made 
misrepresentations  to  plaintiff;  (3)  plaintiff 
could  not  recover  on  fraud  claim  from  non¬ 
profit  educational  institution  on  basis  of 
misrepresentations  allegedly  made  by 
agents  and  employees  of  religious  corpora¬ 
tion;  (4)  evidence  was  sufficient  for  jury  on 
the  issue  of  whether  misrepresentations  al¬ 
legedly  made  by  agents  and  employees  of 
one  of  religious  corporations  were  made  for 
a  wholly  nonreligious  purpose  so  as  not  to 
come  within  the  rule  that  the  truth  or  falsi¬ 
ty  of  religious  beliefs  and  doctrines  may  not 
be  submitted  for  determination  by  jury  in 
action  for  fraud;  and  (5)  defendant  reli¬ 
gious  corporation  was  entitled  to  the  pro¬ 
tection  of  the  First  Amendment  for  state¬ 
ments  regarding  its  religious  beliefs  and 
practices  unless  it  were  shown  that  state¬ 
ments  made  were  part  of  an  offer  of  those 
services  to  the  public  on  a  wholly  secular 
basis;  because  trial  court  erroneously  in¬ 
structed  jury  in  that  regard,  judgment 


against  one  of  religious  organizations  would 
be  reversed  and  cause  would  be  remanded 
for  retrial. 

Reversed  as  to  certain  defendants;  re¬ 
versed  and  remanded  for  new  trial  as  to 
other  defendants. 

1.  Damages  £=>208(6) 

In  outrageous  conduct  action,  although 
it  is  ordinarily  for  trier  of  fact  to  determine 
not  only  historical  facts,  but  also  whether 
offensiveness  of  defendant’s  conduct  ex¬ 
ceeds  any  reasonable  limit  of  social  tolera¬ 
tion,  it  is  for  trial  court  to  determine,  in  the 
first  instance,  whether  defendant’s  conduct 
may  reasonably  be  regarded  as  too  extreme 
and  outrageous  as  to  permit  recovery. 

2.  Damages  £=50.10 

It  is  only  by  proof  of  conduct  that  is 
beyond  the  limits  of  social  toleration  that 
plaintiff  may  recover  in  an  action  for  outra¬ 
geous  conduct,  no  matter  what  defendant 
may  have  intended  and  no  matter  what  the 
effect  on  plaintiff  may  have  been. 

3.  Damages  £=>50.10 

In  action  brought  against  religious  or¬ 
ganization  and  others  by  former  member  of 
the  organization,  evidence  was  insufficient, 
as  a  matter  of  law,  to  establish  the  tort  of 
outrageous  conduct  during  time  that  plain¬ 
tiff  was  associated  with  defendants,  since 
plaintiff  joined  the  religious  organization 
voluntarily,  there  was  no  evidence  that 
plaintiff  was  threatened  or  forced  to  re¬ 
main  involved  in  the  religious  organization, 
and  no  evidence  that  during  her  association 
with  the  organization,  plaintiff  was  afraid 
to  terminate  her  involvement  or  feared  de¬ 
fendants  in  any  way. 

4.  Damages  £=50.10 

In  action  brought  against  religious  or¬ 
ganization  and  others  by  former  member  of 
the  organization,  evidence  was  insufficient 
to  establish  tort  of  outrageous  conduct  oc¬ 
curring  subsequent  to  plaintiffs  depro¬ 
gramming,  since  fact  that  libel  action  had 
been  filed  by  certain  of  defendants  against 
plaintiff  did  not  establish  outrageous  con¬ 
duct,  there  was  no  evidence  that  defendants 


informed  plaintiff  that  she  had  been  de¬ 
clared  a  “suppressive  person”  subject  to  or¬ 
ganization’s  alleged  policy  of  retribution, 
and  defendants’  issuance  of  document  for¬ 
bidding  persons  associated  with  defendants 
from  communicating  with  plaintiff  was  is¬ 
sued  after  plaintiff’s  attorney  had  demand¬ 
ed  that  defendants  not  contact  plaintiff. 

5.  Fraud  <g=>30 

Plaintiff  could  not  recover  on  her  cause 
of  action  for  fraud  against  religious  corpo¬ 
ration,  since  none  of  individuals  who  al¬ 
legedly  made  misrepresentations  to  plain¬ 
tiff  was  claimed  to  have  been  an  agent  or 
employee  of  the  religious  corporation,  and 
fact  that  the  religious  corporation  and  an¬ 
other  religious  corporation  which  employed 
individuals  who  allegedly  made  the  misrep¬ 
resentations  were  organizations  of  the  same 
religious  movement  did  not  by  itself  provide 
a  sufficient  link  to  hold  defendant  religious 
corporation  liable  for  what  may  have  been 
done  by  the  other  religious  corporation. 

6.  Corporations  <s=>1.6(13) 

Plaintiff  could  nol  recover  on  her  fraud 
claim  from  nonprofit  educational  institution 
on  the  basis  of  alleged  misrepresentations 
made  by  agents  and  employees  of  religious 
corporation,  since  evidence  that  the  two  en¬ 
tities  shared  a  corporate  officer  and  shared 
facilities  did  not  support  “piercing  the  cor¬ 
porate  veil”  so  as  to  permit  treating  the 
educational  institution  and  the  religious 
corporation  as  one,  and  there  was  no  evi¬ 
dence  that  educational  institution  had  any 
right  to  control  the  actions  of  the  religious 
corporation  or  had  any  actual  control  over 
those  actions. 

7.  Fraud  <s=64(3) 

In  fraud  action  brought  against  reli¬ 
gious  corporation,  its  president,  and  others, 
evidence  on  issue  of  whether  religious  cor¬ 
poration’s  president  had  knowledge  of  mis¬ 
representations  allegedly  made  by  religious 
corporation’s  employees  and  agents  was 
sufficient  for  jury. 

8.  Fraud  ^  50,  64(1) 

Tc  establish  fraud,  plaintiff  must  ordi¬ 
narily  prove  that  representations  made 
were  false,  but  when  religious  beliefs  and 


doctrines  are  involved,  the  truth  or  falsity 
of  religious  beliefs  or  doctrines  may  not  be 
submitted  for  determination  by  jury. 

9.  Fraud  £=>64(1) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation  and  others,  trial  court 
was  required  to  determine  the  religious 
character  of  alleged  misrepresentations 
only  if  it  could  do  so  as  a  matter  of  law, 
that  is,  if  there  were  only  one  conclusion  to 
be  drawn  from  the  evidence.  U.S.C.A. 
Const.Amend.  1. 

10.  Constitutional  Law  e=>84 

For  purposes  of  rule  providing  that  the 
truth  or  falsity  of  religious  beliefs  or  doc¬ 
trines  may  not  be  submitted  for  determina¬ 
tion  by  jury  in  action  for  fraud;  while 
beliefs  relating  to  the  existence  of,  and 
man’s  relationship  to,  a  God  are  religious, 
belief  in  a  traditional,  or  any,  “god”  is  not  a 
prerequisite  to  a  finding  that  a  belief  is 
religious.  U.S.C.A.Const.Amend.  1. 

11.  Constitutional  Law  <3=>84 

Fact  that  religion  is  of  relatively  recent 
origin  does  not  mean  that  it  is  not  entitled 
to  the  protection  of  the  First  Amendment. 
U.S.C.A.Const.Amend.  1. 

12.  Constitutional  Law  <3=>84 

Organization  which  was  incorporated 

as  a  tax-exempt  religious  organization, 
which  had  ordained  ministers  and  charac¬ 
terized  itself  as  a  church,  and  which  had  a 
system  of  beliefs,  or  creed,  which  encom¬ 
passed  beliefs  that  were  religious  in  charac¬ 
ter  was  a  religious  organization  entitled  to 
invoke  the  protection  of  the  free  exercise 
clause.  U.S.C.A.Const.Amend.  1. 

13.  Fraud  g=>36 

A  religious  organization,  merely  be¬ 
cause  it  is  such,  ^  'not  shielded  by  the  First 
Amendment  from  all  liability  for  fraud;  if 
statements  by  agents  of  religious  organiza¬ 
tion  do  not  concern  the  religious  beliefs  and 
practices  of  the  organization,  the  free  ex¬ 
ercise  clause  provides  no  defense  to  action 
for  fraud.  U.S.C.A.Const.Amend.  1. 
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14.  Constitutional  Law  <3=>84 

In  the  context  of  the  establishment 
clause,  the  characterization  of  religious  or¬ 
ganization’s  activity  as  nonreligious  is  not  a 
determinative  factor,  but  the  characteriza¬ 
tion  of  beliefs  as  religious  by  one  seeking 
the  protection  of  the  free  exercise  clause  is 
rot  determinative  either.  U.S.C.A.Const. 
Amend.  1. 

15.  Fraud  <*»64(1) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation,  evidence  was  sufficient 
for  jury  on  the  issue  of  whether  misrepre¬ 
sentations  allegedly  made  by  religious  cor¬ 
poration’s  agents  and  employees  were  made 
for  a  wholly  nonreligious  purpose  so  as  not 
to  come  within  the  rule  that  the  truth  or 
falsity  of  religious  beliefs  and  doctrines 
may  not  be  submitted  for  determination  by 
jury  in  action  for  fraud. 

16.  Appeal  and  Error  <^=>1177(5) 
Constitutional  Law  <s=>84 

In  fraud  action  brought  against  reli¬ 
gious  corporation  and  others,  in  which  evi¬ 
dence  established  that  defendant  was  a  reli¬ 
gious  organization  and  that  courses  which 
plaintiff  was  induced  to  participate  in  were 
part  of  religious  beliefs  and  practices  of  the 
religion,  religious  corporation  was  entitled 
to  First  Amendment  protection  for  state¬ 
ments  regarding  its  religious  beliefs  and 
practices  unless  it  were  shown  that  state¬ 
ments  made  were  part  of  an  offer  of  those 
services  on  a  wholly  secular  basis;  because 
trial  court  erroneously  instructed  that  a  de¬ 
termination  should  be  made  for  each  of 
alleged  misrepresentations  as  to  whether  it 
was  religious  was  not  accurate,  judgment 
against  religious  organization  would  be  re¬ 
versed  and  cause  remanded  for  retrial. 

17.  Fraud  ^13(2) 

State  of  mind  of  one  accused  of  making 
fraudulent  representations  is  at  issue  when 
one  of  the  elements  to  be  shown  is  speaker’s 
knowledge  of  the  falsity  of  the  representa¬ 
tion  being  made. 

18.  Fraud  <s=54 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation  and  others,  trial  court 


erred  in  excluding  three  exhibits  offered  to 
show’  the  good  faith  of  one  of  the  individu¬ 
als  who  made  an  alleged  misrepresentation 
to  plaintiff,  since  the  exhibits  were  relevant 
to  the  issue  of  the  state  of  mind  of  the  one 
accused  of  making  fraudulent  representa¬ 
tions. 

19.  Fraud  <s=>65(4) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporations  and  others,  trial  court’s 
instruction  that,  in  order  to  find  for  plain¬ 
tiff,  jury  wras  required  to  find  that  plaintiff, 
having  a  right  to  do  so,  reasonably  relied 
upon  representation  and  did  not  know’  it 
was  false,  adequately  and  accurately  stated 
applicable  law',  and  therefore,  trial  court  did 
not  err  in  denying  defendant’s  requested 
instruction  defining  “justifiable  reliance.’’ 

20.  Fraud  ^65(1) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation  and  others,  trial  court 
erred  in  refusing  to  submit  defendant’s  re¬ 
quested  instruction  defining  “material 
fact,”  since  that  term  constituted  an  ele¬ 
ment  of  the  action. 

21.  Trial  e=>260(6) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation  and  others,  trial  court 
did  not  err  in  failing  to  instruct  jury  that 
“fraud  is  never  presumed,”  since,  within 
context  of  the  instructions  as  a  w'hole,  jury 
was  adequately  instructed  in  that  regard. 

22.  Fraud  <^=»65(1) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation  and  others,  trial  court 
did  not  err  in  failing  to  give  defendants’ 
requested  instructions  containing  the  spe¬ 
cific  language  of  the  federal  and  state  con¬ 
stitutional  provisions  establishing  religious 
freedom.  U.S.C.A.Const.Amends.  1,  14; 
Const.Art.  1,  §§  2,  3. 

23.  Fraud  <fN>5(l) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation  and  others,  record  estab¬ 
lished,  as  a  matter  of  law',  that  the  beliefs 
practiced  by  defendants  constituted  a  reli¬ 
gion,  and  defendants  were  entitled  to  jury 
instruction  to  that  effect. 
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24.  Fraud  <£=»61 

Punitive  damages  are  not  unavailable 
for  fraud  merely  because  the  fraudulent 
representations  are  “speech.”  U.S.C.A. 
Const.Amend.  1. 

25.  Fraud  <s=>61 

In  action  for  fraud  brought  against  re¬ 
ligious  corporations  and  others,  plaintiff 
was  not  precluded  from  recovering  punitive 
damages,  since  there  is  no  constitutional 
requirement  that  religious  organizations 
should  not  be  made  liable  for  punitive  dam¬ 
ages  because  they  are  religious  organiza¬ 
tions,  even  if  the  content  of  the  statement 
which  they  are  alleged  to  have  made  is  not 
religious.  U.S.C.A.Const.Amend.  1. 


Charles  J.  Merten,  Portland,  and  Emily 
M.  Bass,  New  York  City,  argued  the  cause 
for  appellants.  On  the  briefs  was  Charles 
J.  Merten,  Portland. 

Garry  P.  McMurry,  Portland,  argued  the 
cause  for  respondent.  With  him  on  the 
brief  were  Patric  J.  Doherty,  Ronald  L. 
Wade,  Rankin,  McMurry,  VavRosky  &  Do¬ 
herty,  William  T.  Powers  and  Powers  & 
Powers,  Portland. 

Elden  M.  Rosenthal  and  Leslie  M.  Rob¬ 
erts,  Portland,  filed  a  brief  amicus  curiae 
for  Cooperating  Counsel  for  the  American 
Civil  Liberties  Union  of  Oregon. 

James  K.  Hopps,  Portland,  Lee  Boothby, 
and  Robert  W.  Nixon,  WTashington,  D.  C., 
filed  a  brief  amicus  curiae  for  Americans 
United  for  Separation  of  Church  and  State. 

Before  GILLETTE,  P.  J.,  YOUNG,  J., 
and  ROBERTS,  J.  Pro  Tern. 

GILLETTE,  Presiding  Judge. 

Defendants  appeal  from  the  judgment 
entered  on  a  jury  verdict  in  favor  of  plain¬ 
tiff  in  her  action  for  fraud  and  intentional 
infliction  of  emotional  distress  (“outrageous 
conduct”).1  Plaintiffs  fraud  cause  of  ac¬ 
tion  alleged  14  misrepresentations  which  in- 

1.  Plaintiff  s  complaint  also  contained  a  cause  of 
action  for  Unlawful  Trade  Practices  against  all 
defendants.  The  jury  found  that  the  action 
was  barred  by  the  statute  of  limitations  as  to 


duced  her  to  pay  some  $3,000  to  defendants. 
Her  cause  of  action  for  outrageous  conduct 
alleged  in  two  counts  a  scheme  to  gain 
control  of  her  mind  and  to  force  her  into  a 
life  of  service  to  defendants  and  a  course  of 
retaliatory  conduct  after  plaintiff  disassoci¬ 
ated  herself  from  defendants.  Defendants 
interposed  various  defenses,  including  a  de¬ 
fense  based  upon  the  Free  Exercise  Clause 
of  the  First  Amendment.  The  jury  award¬ 
ed  compensatory  and  punitive  damages. 
Wre  reverse  and  remand. 

THE  PARTIES  AND  THE  FACTUAL 
BACKGROUND 

Plaintiff  is  a  young  woman  who  moved  to 
Portland  from  Eureka,  Montana,  in  July, 
1975,  shortly  after  she  graduated  from  high 
school,  intending  to  obtain  some  work  expe¬ 
rience  before  going  to  college  in  the  fall  to 
study  civil  engineering.  When  she  first  ar¬ 
rived,  she  stayed  for  a  few  days  with  a 
friend  from  Montana,  Pat  Osier,  and  then 
moved  into  an  apartment  with  a  young 
woman  she  met  through  Osier.  She  soon 
found  a  job  with  an  engineering  firm  and 
worked  there  full-time. 

Defendants  are  the  Church  of  Scientology 
of  Portland  (COSOP),  a  religious  corpora¬ 
tion;  the  Church  of  Scientology,  Mission  of 
Davis  (the  Mission),  also  a  religious  corpora¬ 
tion;  the  Delphian  Foundation  (Delphian), 
a  non-profit  educational  institution  not  ex¬ 
pressly  organized  as  a  church-related 
school;  and  Martin  Samuels,  an  ordained 
minister  of  the  Church  of  Scientology  and 
the  president  of  the  Mission  and  Delphian. 

The  beliefs  of  Scientology  were  summa¬ 
rized  in  Founding  Church  of  Scientology  v. 
United  States ,  409  F.2d  1146,  1151-52,  (D.C. 
Cir.1969),  in  a  manner  which  appears  to  be 
accurate  according  to  the  record  before  us 
in  this  case: 

“The  movement  apparently  rests  al¬ 
most  entirely  upon  the  wrritings  of  one 
man,  L.  Ron  Hubbard,  an  American  who 
maintained  the  headquarters  of  the 

all  defendants  except  the  Church  of  Scientolo¬ 
gy  of  Portland.  As  to  the  Church,  it  awarded 
no  damages  on  that  claim,  and  we  are  not 
asked  to  review  that  verdict. 
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movement  in  England  at  the  time  this 
action  was  brought.  In  the  early  1950’s, 
Hubbard  wrote  tracts  elucidating  what 
he  called  ‘Dianetics.’  Dianetics  is  a  theo¬ 
ry  of  the  mind  which  sets  out  many  of 
the  therapeutic  techniques  now’  used  by 
Scientologists,  *  *  *. 

“The  basic  theory  of  Dianetics  is  that 
man  possesses  both  a  reactive  mind  and 
an  analytic  mind.  The  analytic  mind  is  a 
superior  computer,  incapable  of  error,  to 
which  can  be  attributed  none  of  the  hu¬ 
man  misjudgments  w’hich  create  social 
problems  and  much  individual  suffering. 
These  are  traceable  rather  to  the  reactive 
mind,  wrhich  is  made  up  of  ‘engrains,’  or 
patterns  imprinted  on  the  nervous  system 
in  moments  of  pain,  stress  or  unconscious¬ 
ness.  These  imprinted  patterns  may  be 
triggered  by  stimuli  associated  w’ith  the 
original  imprinting,  and  may  then  pro¬ 
duce  unconscious  or  conditioned  behavior 
which  is  harpful  or  irrational. 

“Dianetics  is  not  presented  as  a  simple 
description  of  the  mind,  but  as  a  practical 
science  w'hich  can  cure  many  of  the  ills  of 
man.  It  terms  the  ordinary  person,  en¬ 
cumbered  by  the  ‘engrams’  of  his  reactive 
mind,  as  a  ‘preclear,’  by  analog}’  to  a 
computer  from  w'hich  previously  pro¬ 
grammed  instructions  have  not  been 
erased.  The  goal  of  Dianetics  is  to  make 
persons  ‘clear,’  thus  freeing  the  rational 
and  infallible  analytical  mind.  The  bene¬ 
fits  this  wdll  bring  are  set  out  in  consider¬ 
able  and  alluring  detail.  All  mental  dis¬ 
orders  are  said  to  be  caused  by  ‘engrams,’ 
as  are  all  psychosomatic  disorders,  and 
that  concept  is  broadly  defined. 

“A  process  of  working  toward  ‘clear’  is 
described  as  ‘auditing.’  This  process  was 
explicitly  characterized  as  ‘therapy*  in 
Hubbard’s  best-selling  book  DIANET¬ 
ICS:  THE  MODERN  SCIENCE  OF 
MENTAL  HEALTH  (1950).  The  process 
involves  conversation  wdth  an  ‘auditor’ 
who  would  lead  the  subject  or  ‘preclear’ 
along  his  ‘time  track,’  discovering  and 
exposing  ‘engrams’  along  the  w'ay. 
Though  auditing  is  represented  primarily 
as  a  method  of  improving  the  spiritual 
condition  of  man,  rather  explicit  benefits 


to  bodily  health  are  promised  as  well. 
Hubbard  has  asserted  that  arthritis,  der¬ 
matitis,  asthma,  some  coronary  difficul¬ 
ties,  eye  trouble,  bursitis,  ulcers  and  sinu¬ 
sitis  are  psychosomatic  and  can  be  cured, 
and  further  that  tuberculosis  is  ‘perpetu¬ 
ated  by  engrams.’ 

<<  *  *  * 

“The  Hubbard  Electrometer,  or  E-me- 
ter,  plays  an  essential,  or  at  least  impor¬ 
tant,  part  in  the  process  of  auditing.  The 
E-meter  is  a  skin  galvanometer,  similar 
to  those  used  in  giving  lie  detector  tests. 
The  subject  or  ‘preclear’  holds  in  his 
hands  twro  tin  soup  cans,  which  are  linked 
to  the  electrical  apparatus.  A  needle  on 
the  apparatus  registers  changes  in  the 
electrical  resistance  of  the  subject’s  skin. 
The  auditor  asks  questions  of  the  subject, 
and  the  movement  of  the  needle  is  appar¬ 
ently  used  as  a  check  of  the  emotional 
reaction  to  the  questions.  According  to 
complex  rules  and  procedures  set  out  in 
Scientology  publications,  the  auditor  can 
interpret  the  movements  of  the  needle 
after  certain  prescribed  questions  are 
asked,  and  use  them  in  diagnosing  the 
mental  and  spiritual  condition  of  the  sub¬ 
ject.”  (Footnotes  omitted). 

From  Dianetics  developed  Scientology, 
w'hich  incorporates  Dianetics,  but  includes 
broader  concepts.  As  characterized  in 
Founding  Church,  supra : 

“With  Scientology  came  much  of  the 
overlay  which  lends  color  to  the  charac¬ 
terization  of  the  movement  as  a  religious 
one.  Hubbard  has  claimed  kinship  be¬ 
tween  his  theories  and  those  espoused  by 
Eastern  religions,  especially  Hinduism 
and  Buddhism.  He  argues  that  man  is 
essentially  a  free  and  immortal  spirit  (a 
‘thetan’  *ln  Scientological  terminology) 
which  merely  inhabits  the  ‘mest  body’ 
(‘mest’  is  an  acronym  of  the  words  mat¬ 
ter,  energy,  space,  time).  Man  is  said  to 
be  characterized  by  the  qualities  of  ‘be¬ 
ingness,’  ‘havingness,’  and  ‘doingness.’ 
The  philosophical  theory  was  developed 
that  the  world  is  constructed  on  the  rela¬ 
tionships  of  ‘Affinity,’  ‘Reality’  and  ‘Com¬ 
munication,’  which  taken  together  are  de- 
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nominated  ‘the  ARC  Triangle.’  ”  409 

F.2d  at  1152.  (Footnotes  omitted). 

The  thetan  is  said  by  Hubbard  to  be 
immortal;  it  is  the  spirit  controlling  the 
body,  through  the  mind.  After  the  death  of 
the  body,  the  thetan  “exteriorizes”  and  re¬ 
turns  in  another  body.  The  thetan  does  not 
care  to  remember  the  life  just  lived  when 
separated  from  the  body  and  mind,  but 
because  each  individual  comes  back,  he  is 
responsible  for  what  goes  on  today  because 
he  will  experience  it  tomorrow. 

Plaintiff  became  involved  with  Scientolo¬ 
gy  2  almost  immediately  upon  arriving  in 
Portland.  Her  friend  Osier  was  taking 
courses  from  the  Mission  and,  on  his  advice, 
she  enrolled  in  a  communications  course 
offered  by  the  Mission.  As  part  of  the 
enrollment  process,  she  also  applied  for 
membership  in  the  Church  of  Scientology7. 
Because  she  was  not  yet  18  years  old,  she 
was  told  that  she  must  obtain  her  mother’s 
consent  to  receive  the  services  offered  by 
the  Mission.  She  telephoned  her  mother 
and  dictated  a  consent  form  which  her 
mother  tyrped,  signed  and  returned. 

Plaintiff  paid  $50  for  the  communications 
course  and  began  attending  classes  at  the 
Mission  every  evening  after  work  and  at 
least  one  day  on  the  weekends.  Before 
completing  the  communications  course,  she 
signed  up  for  another  course  and  continued 
to  participate  in  courses  and  services  of¬ 
fered  at  the  Mission  until  the  beginning  of 
October,  1975. 

In  early  September,  plaintiff  applied  to 
become  a  provisional  staff  member  at  Delp¬ 
hian,  located  at  Sheridan,  Oregon.  She  in¬ 
formed  her  parents  that  she  had  decided 
not  to  attend  college  that  fall.  Moving  to 
Delphian  in  early  October,  she  worked  as  a 
provisional  staff  member  until  the  begin¬ 
ning  of  December.  At  that  time,  she  was 
asked  to  leave  Delphian  until  she  could  con¬ 
vince  her  mother  to  stop  opposing  her  in¬ 
volvement  in  Scientology7.  Plaintiff  moved 
from  Sheridan  back  to  Portland  and  worked 
as  a  waitress.  While  there,  she  worked 

2.  References  to  “Scientology”  refer  to  plain¬ 
tiff’s  involvement  with  the  movement  in  gener- 


with  a  staff  member  of  the  Mission,  at¬ 
tempting  to  convince  her  parents  not  to 
interfere  with  Scientology7. 

Plaintiff  went  home  for  Christmas  and 
then  returned  to  Portland  in  the  early  part 
of  January,  1976.  She  lived  with  several 
people,  mainly  Scientologists,  and  continued 
to  work  as  a  waitress.  She  did  not  partici¬ 
pate  in  courses  or  programs  at  the  Mission, 
but  continued  to  work  on  “handling”  her 
parents.  In  April,  1976,  plaintiff  went  to 
her  parents’  home  in  Montana  to  “handle” 
them,  that  is,  to  convince  them  to  accept 
her  involvement  in  Scientology,  or  else  to 
“disconnect”  from  them.  When  she 
reached  home,  she  vas  locked  in  the  house 
and  “deprogrammed.”  She  did  not  return 
to  her  involvement  with  Scientology7  and,  in 
fact,  became  active  in  anti-Scientology  ac¬ 
tivities  and  participated  in  “deprogram¬ 
ming”  others.  She  filed  this  action  in  1977. 

Defendants  raise  52  assignments  of  error, 
covering  nearly  every  phase  of  the  proceed¬ 
ings  from  pretrial  to  post-verdict.  Organi¬ 
zation  of  the  issues  is  somewhat  complicat¬ 
ed  by  the  various  causes  of  action  and  the 
various  defendants.  Several  assignments 
involve  the  First  Amendment  defense 
raised  by  defendants.  However,  before 
reaching  the  constitutional  issues  which 
must  be  decided  in  this  case,  we  first  con¬ 
sider  non-constitutional  challenges  to  the 
outrageous  conduct  cause  of  action. 

OUTRAGEOUS  CONDUCT 

Plaintiff  alleged  two  counts  of  outra¬ 
geous  conduct.  The  first  alleged  a  scheme 
to  gain  control  of  her  mind  and  to  force  her 
into  a  life  of  service  to  defendants.  The 
allegations  in  this  count  involve  actions 
committed  by  defendants  during  the  time 
that  plaintiff  was  involved  with  Scientolo¬ 
gy7.  At  the  close  of  the  case,  defendants 
moved  for  directed  verdicts  on  this  cause  of 
action,  arguing  ^that,  as  a  matter  of  law, 
plaintiff  had  not  proved  acts  that  exceeded 
the  limits  of  social  toleration.3 

al  and  do  not  refer  to  plaintiffs  relationship 
with  any  particular  defendant. 

The  motion  below  was  directed  to  both 
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The  tort  of  intentional  infliction  of  emo¬ 
tional  distress,  or  outrageous  conduct,  is 
still  in  the  process  of  developing  in  this 
state.  For  example,  there  remain  some 
questions  as  to  what  state  of  mind  is  re¬ 
quired  in  particular  situations  to  subject  a 
defendant  to  liability.  See  Brewer  v.  Er¬ 
win ,  287  Or.  435,  454-58,  600  P.2d  398 
(1979);  compare  Turman  v.  Central  Billing 
Bureau ,  279  Or.  443,  568  P.2d  1382  (1977), 
with  Rockhill  v.  Pollard ,  259  Or.  54,  485 
P.2d  28  (1971). 

A  “special  relationship”  between  the  par¬ 
ties  has  played  a  role  in  every  case  in  this 
state  involving  this  tort.4  The  tort  was 
characterized  in  Turman  v.  Central  Billing 
Bureau,  supra ,  as  “  ‘  *  *  *  an  abuse  by  the 
actor  of  a  position,  or  a  relation  with  the 
other,  which  gives  him  actual  or  apparent 
authority  over  the  other,  or  power  to  affect 
his  interests.  *  *  V  ”  279  Or.  at  446,  568 
P.2d  1382.  See  also  Brewer  v.  Erwin ,  supra 
(landlord  and  tenant);  Rockhill  v.  Pollard, 
supra  (doctor  fend  patient);  Fitzpatrick  v. 
Robbins ,  51  Or.App.  597,  626  P.2d  910,  rev. 
den.  291  Or.  151  (1981)  (landlord  and  ten¬ 
ant);  Bode  wig  v.  K-Mart ,  54  Or.App.  480, 
635  P.2d  657  (1981),  rev.  den .  292  Or.  450 
(1982)  (employer-employe).5  The  role  of 
that  relationship  has  recently  been  explored 
in  Hall  v.  May  Department  Stores  Co.,  292 
Or.  131,  637  P.2d  126  (1981),  a  case  involv¬ 
ing  an  employer-employe  relationship,  in 
which  the  court  stated: 

counts  of  the  outrageous  conduct  claim.  On 
appeal,  defendants  argue  that  there  was  no 
outrageous  conduct  as  a  matter  of  law  as  to 
Count  II.  As  to  Count  I,  defendants  do  not 
make  that  precise  argument,  but  make  several 
other  arguments,  including  the  argument  that 
the  actions  are  protected  by  the  First  Amend¬ 
ment.  We  decide  the  issue  as  to  both  counts 
on  the  non-constitutional  basis  rather  than 
reach  the  constitutional  issue  as  to  Count  I. 

4.  Brewer  specifically  did  not  decide  whether 
there  could  be  recovery  in  a  situation  in  which 
there  was  no  special  relationship  and  where 
only  recklessness  was  shown.  One  of  defend¬ 
ants’  assignments  of  error  concerns  an  instruc¬ 
tion  which  informed  the  jury  that  plaintiff 
could  recover  if  defendants  acted  recklessly. 
Plaintiff  had  previously  withdrawn  portions  of 


“The  character  of  the  relationship 
bears  on  the  mental  element  required  to 
impose  liability,  compare  Rockhill  with 
Turman  and  Brewer,  and  also  on  the  next 
issue,  the  offensiveness  of  conduct  that 
crosses  the  threshold  of  potential  liability, 
see  Pakos  v.  Clark,  [253  Or.  113,  453  P.2d 
682  (1969)].”  292  Or.  at  137,  637  P.2d 
126. 

A  plaintiff’s  particular  susceptibility  to 
distress  has  also  played  a  part  in  certain  of 
the  cases.  See  Rockhill  v.  Pollard,  supra 
(plaintiff  already  distraught  because  of 
automobile  accident  and  injury  to  child); 
Turman  v.  Central  Billing  Bureau,  supra 
(plaintiff  blind  and  suffering  from  glauco¬ 
ma,  requiring  treatment  by  clinic  for  which 
bill  was  being  collected);  Fitzpatrick  v. 
Robbins,  supra  (plaintiffs  aged  and  visually 
disabled). 

Part  of  the  uniqueness  of  this  case  lies  in 
the  absence  of  both  of  the  considerations 
just  discussed.  At  the  close  of  the  evidence, 
plaintiff  withdrew  the  portion  of  her  com¬ 
plaint  which  alleged  a  special  relationship 
between  her  and  defendants.  Neither  does 
she  argue  on  appeal  that  she  was  in  any 
way  particularly  susceptible  to  the  infliction 
of  emotional  distress.6 

The  type  of  conduct  for  which  liability 
may  be  imposed  for  infliction  of  emotional 
distress,  absent  physical  injury,  is  not  well 
defined.  Rockhill  v.  Pollard,  supra,  rejected 

her  complaint  which  alleged  a  special  relation¬ 
ship  between  her  and  defendants.  We  do  not 
reach  the  issue  of  the  instruction  because  we 
dispose  of  the  outrageous  conduct  claims  on 
other  grounds. 

5.  Bodewig  involved  one  party  defendant  who 
had  no  special  relationship  to  the  plaintiff. 
However,  even  in  that  case,  some  of  the  acts 
necessary  to  establish  the  tort  were  committed 
only  by  the^employer-defendant,  albeit  with  the 
other  party  defendant’s  encouragement. 

6.  Plaintiff  was  17  years  old  when  she  first  en¬ 
rolled  in  the  communications  course  but  turned 
18  soon  after.  She  does  not  contend  that  her 
age  or  the  fact  that  she  was  living  on  her  own 
for  the  First  time  made  her  particularly  suscep¬ 
tible  to  the  infliction  of  emotional  distress. 


rected  to  both 
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the  description  in  Restatement  (Second)  of 
Torts  §  46  (1965) 7  and  decided: 

“We  need  a  simpler  test  and  think  it 
best  for  this  case  to  merely  hold  that  the 
conduct  must  be  outrageous  in  the  ex¬ 
treme.  It  is  our  impression  that  the  test 
for  liability  in  these  cases  can  only  be 
worked  out  on  a  case  by  case  basis.  Here 
we  must  determine  whether  defendant’s 
conduct  was  so  extreme  as  to  warrant  the 
imposition  of  liability  for  any  severe  emo¬ 
tional  distress  caused  thereby.”  259  Or. 
at  59-60,  485  P.2d  28. 

In  later  cases,  the  type  of  conduct  w'hich 
would  subject  a  defendant  to  liability  has 
been  characterized  as  “beyond  the  limits  of 
social  toleration.”  Brewer  v.  Erwin ,  supra, 
287  Or.  at  458,  600  P.2d  398;  see  also ,  Hall 
v.  May  Department  Stores  Co.,  supra ,  292 
Or.  at  137,  637  P.2d  126. 

[1]  Although  it  is  ordinarily  for  the  trier 
of  fact  to  determine  not  only  the  historical 
facts,  but  also  “whether  the  offensiveness 
of  the  defendant’s  conduct  exceeds  any  rea¬ 
sonable  limit  of  social  toleration,”  Hall  v. 
May  Department  Stores  Co.,  supra,  292  Or. 
at  137,  637  P.2d  126, 

“[i]t  [is]  for  the  trial  court  to  deter¬ 
mine,  in  the  first  instance,  whether  the 
defendants’  conduct  may  reasonably  be 
regarded  as  so  extreme  and  outrageous  as 
to  permit  recovery.  If  the  minds  of  rea¬ 
sonable  men  would  not  differ  on  the  sub¬ 
ject  the  court  [is]  obliged  to  grant  an 
order  of  involuntary  nonsuit  *  *  Fa¬ 
kes  v.  Clark,  supra ,  253  Or.  at  132,  453 
P.2d  682. 

The  trial  court  here  erred  in  denying 
defendants’  motions  for  a  directed  verdict 
as  to  count  I  of  the  outrageous  conduct 
cause  of  action.  We  find  no  conduct  both 

7.  The  Restatement  describes  the  conduct  which 
gives  rise  to  liability  as  follows: 

“  *  *  *  It  has  not  been  enough  that  the 
defendant  has  acted  with  an  intent  which  is 
tortious  or  even  criminal,  or  that  he  has  in¬ 
tended  to  inflict  emotional  distress,  or  even 
that  his  conduct  has  been  characterized  by 
‘malice,’  or  a  degree  of  aggravation  which 
would  entitle  the  plaintiff  to  punitive  dam¬ 
ages  for  another  tort.  Liability  has  been 
found  only  where  the  conduct  has  been  so 
outrageous  in  character,  and  so  extreme  in 


alleged  and  proved  under  that  count  that 
could  subject  defendants  to  liability  for  the 
tort.  Plaintiff’s  first  count  alleges: 

“That  the  above  misrepresentations 
and  other  unlawful  practices  were  part  of 
a  scheme  to  gain  control  of  Plaintiff’s 
mind  and  force  her  into  a  life  of  service 
to  the  Defendants.  She  was  intentionally 
alienated  from  her  family  and  friends. 
Plaintiff’s  ability  to  direct  her  life  and 
form  reasonable  judgments  was  inten¬ 
tionally  impaired  by  Defendants  through 
the  use  of  a  crude  polygraph,  intense  peer 
pressure  and  other  covert  means.  She 
was  coerced  into  performing  labor  for 
which  she  was  not  paid.  She  was  held  up 
to  ridicule,  humiliated,  and  forced  under 
threat  of  retribution  and  physical  harm  to 
follow  the  dictates  of  the  Defendants, 
and  caused  to  give  Defendants  all  the 
monies  she  had  or  could  beg  or  borrow 
from  others. 

“As  part  of  the  above  scheme,  Defend¬ 
ants  caused  Plaintiff  to  believe  and  fear 
that  she  would  be  subject  to  severe  pun¬ 
ishment  should  she  ever  bring  suit 
against  Defendants,  voice  her  disapproval 
of  Defendants’  practices,  testify  against 
Defendants,  demand  a  return  of  money 
from  Defendants  or  commit  any  other  act 
Defendants  determined  to  be  against 
their  interests.” 

[2]  In  this  pleading,  defendants’  intent, 
their  conduct  and  the  effect  on  plaintiff  are 
interwoven.  However,  this  interweaving 
should  not  be  permitted  to  obscure  the  fact 
that  each  of  the  three  elements — intent, 
conduct  which  is  outrageous  or  beyond  the 
limits  of  social  toleration,  and  resultant  se¬ 
vere  emotional  distress — must  be  proved. 
In  the  present  case,  defendants  made  no 

degree,  as  to  go  beyond  all  possible  bounds 
of  decency,  ancito  be  regarded  as  atrocious, 
and  utterly  ir^oigrable  in  a  civilized  commu¬ 
nity.  Generally,  the  case  is  one  in  which  the 
recitation  of  the^  facts  to  an  average  member 
of  the  community  would  arouse  his  resent¬ 
ment  against  the  actor,  and  lead  him  to  ex¬ 
claim,  ‘Outrageous!’  ”  Restatement  (Second) 
of  Torts,  §  46,  comment  d  (1965),  quoted  in 
Rockhill  v.  Pollard,  supra,  259  Or.  at  59-60, 
485  P.2d  28. 
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argument  concerning  intent,  but  they  main¬ 
tain  that  there  is  not  sufficient  evidence  of 
either  of  the  last  two  elements — the  outra¬ 
geous  conduct  and  the  resultant  distress — 
to  permit  the  case  to  go  to  a  jury.  We 
agree  that  there  is  no  sufficient  evidence  of 
the  resultant  severe  emotional  distress. 
However,  that  specific  basis  for  taking  the 
case  from  the  jury  was  not  argued  to  the 
trial  court  and  we  therefore  decline  to  re¬ 
verse  the  court  on  that  basis.  This  brings 
us  to  a  consideration  of  the  evidence  con¬ 
cerning  defendants’  conduct.  It  is  only  by 
proof  of  conduct  that  is  “beyond  the  limits 
of  social  toleration”  that  plaintiff  may  re¬ 
cover  in  an  action  for  outrageous  conduct, 
no  matter  what  defendants  may  have  in¬ 
tended  and  no  matter  what  the  effect  on 
plaintiff  may  have  been.8 

With  respect  to  the  well-pleaded  allega¬ 
tions,  the  evidence,  viewed  in  the  light  most 
favorable  to  plaintiff,  is  as  follows.  Plain¬ 
tiff  enrolled  in  the  communications  course 
on  the  advice  of  her  friend  Pat  Osier.  She 
paid  $50  and  be^an  the  course  almost  imme¬ 
diately.  In  signing  up  for  the  course,  plain¬ 
tiff  filled  out  forms  which  stated  that  she 
was  applying  for  membership  in  the  Church 
of  Scientology  and  which  explained  that 
Scientology  was  a  religion.  Because  she 
was  17  years  old  at  the  time,  she  was  re¬ 
quired  to  get  permission  from  her  mother  to 
take  the  course  and  did  so.  Plaintiff  did 
not  pay  any  attention  to  the  explanations  of 
the  religious  nature  of  the  courses  because 
she  was  told  that  she  had  to  fill  out  the 
forms  in  order  to  be  allowed  to  take  the 
communications  course,  and  that  was  all  she 
was  interested  in. 

Plaintiff  found  a  job  working  full-time  in 
an  engineering  office  in  Portland  and  was 
living  with  a  non-Scientologist  roommate. 
She  testified  that  she  would  go  to  work 
until  5  p.  m.  or  6  p.  m.  and  then  attend  class 
every  evening  from  about  7  p.  m.  until 
between  10  p.  m.  and  midnight.  She  also 
attended  class  at  least  one  full  day,  and 

8.  It  may  well  be  that  much  of  the  effect  on 
plaintiff  that  is  alleged  is  not  “emotional  dis¬ 
tress"  either,  but  we  need  not  consider  here 
whether  recovery  for  such  effects  may  be  had 
in  an  action  for  outrageous  conduct.  We  note 
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often  both  days,  on  weekends.  This  sched¬ 
ule  continued  from  July  13,  when  she  began 
the  communications  course,  until  the  begin¬ 
ning  of  October,  when  she  moved  to  Delphi¬ 
an.  At  the  same  time,  plaintiff  maintained 
contact  with  family  members  and  friends  in 
the  Portland  area,  visiting  them  a  number 
of  times  and  corresponding  regularly  with 
her  mother. 

The  communications  course  in  which 
plaintiff  first  enrolled  consisted  of  a  set  of 
“drills”  which  were  practiced  on  an  individ¬ 
ual  basis  with  a  supervisor.  As  part  of  each 
drill  plaintiff  would  read  bulletins  which 
described  the  theory  of  the  particular  drill 
to  be  undertaken.  She  was  then  “checked 
out”  on  that  information  to  be  certain  that 
she  understood  what  she  had  read.  Then 
she  would  practice  the  drill  “to  a  win,”  that 
is,  until  she  could  complete  the  drill  as 
prescribed.  After  completing  each  of  eight 
drills,  plaintiff  repeated  each  on  a  more 
difficult  level  until  a  final  pass  was 
achieved. 

The  drills  were  described  by  plaintiff  at 
trial.  The  first  drill  involved  reading  a 
bulletin  entitled  “How'  to  Study”  and  being 
checked  out  on  it.  The  second  drill  involved 
reading  the  prescribed  bulletin  and  then 
sitting  across  from  another  person  wdth 
eyes  closed  and  attempting  to  clear  her 
mind  of  all  thoughts  and  to  eliminate  all 
outside  influences  or  distractions.  She  tes¬ 
tified  that  she  practiced  this  drill  for  “a 
couple  of  hours”  before  her  supervisor  indi¬ 
cated  that  she  had  completed  it  to  a  win. 
The  third  drill  involved  the  same  procedure, 
except  that  she  sat  across  from  her  supervi¬ 
sor  with  her  eyes  open. 

The  fourth  drill  is  called  “bullbaiting.” 
Plaintiff  described  it  as  follows: 

“  *  *  *  You’re  sitting  with  your  eyes 
open  facing  another  person.  The  other 
person,  ¥wfcjle  you’re  sitting  there  staring 
at  them,  tries  to  distract  you  by  telling 
you  jokes, ^making  fun  of  you,  pointing  at 

that  the  misrepresentations  which  are  re-al¬ 
leged  are  the  same  misrepresentations  which 
form  the  basis  for  the  fraud  action.  These 
representations  are  not  separately  sufficient  to 
be  actionable  as  outrageous  conduct. 
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you,  touching  you,  making  faces  at  you, 
trying  anything  that  they  can  to  make 
you  laugh  or  twitch  or  cry  or  frown — 
make  any  sort  of  acknowledgement  that 
you  heard  what  he  said  or  saw  what  he 
did. 

“And  the  objective  is  to  be  able  to  sit 
there  while  that  person  says  anything  to 
you  and  does  anything  around  you  with¬ 
out  thinking  about  what  they’re  doing, 
and  without  getting  mad — making  any 
gestures. 

“Q:  How  was  it  practiced  on  you? 

“A:  Well,  first  of  all  they  started  by 
just  telling  me  jokes  and  I  like  a  good 
joke  and  I  would  laugh.  And  they  would 
say:  Flunk,  you  laughed.  And  they 
would  start  you  all  over  again  on  the 
same  drill  and  they  would  tell  the  same 
jokes  until  they  reached  a  point  that  you 
no  longer  laughed  at  it. 

“They  would  make  fun  of  me.  *  *  * 
Well,  they  teased  me  about  my  religion; 
they  teased  me  about  sex;  they  teased 
me  about  my  looks?  Some  of  them  made 
gestures  toward  me  like  coming  up  close 
to  me  as  if  they  were  going  to  kiss  me  or 
touch  me.  *  *  *  As  soon  as  they  found 
an  area  that  caused  me  to  laugh  more  or 
to  frown  or  to  cry,  they  would  go  into 
that  area  in  depth  and  *  *  *  try  and  get 
me  embarrassed  or  to  cry  or  make  seme 
sort  of  reaction. 

‘  Q:  Did  they  use  obscene  words  or 
any  foul  language? 

“A:  Yes,  they  did.  I  was  embarrassed 
by  obscene  words  and  they  used  obscene 
words  a  lot.  Every  obscene  word  that  I 
ever  heard  was  used. 

“Q:  Were  you  reduced  to  tears? 

“A:  Yes,  I  was,  at  times. 

“Q:  How  long  did  the  bullbaiting 
thing  go  on? 

“A:  I  was  bullbaited  several  different 
times  during  the  communications  course, 
through  three  weeks.” 

After  plaintiff  was  able  to  complete  the 
bullbaiting  drill,  she  participated  in  teach¬ 
ing  it  to  other  people.9 

9.  There  was  other  testimony  regarding  the  ex¬ 
periences  of  others  in  bullbaiting  on  other  occa¬ 
sions  when  plaintiff  was  not  present.  How- 


The  next  drill  required  that  plaintiff  read 
sentences  from  Lewis  Carroll  s  Alice  in 
Wonderland  and  Through  the  Looking 
Glass  until  she  was  able  to  read  without  any 
inflection.  After  that  drill  plaintiff  partici¬ 
pated  in  a  drill  which  was  described  as 
“learning  to  acknowledge  someone.” 

“And  in  that  drill  the  person  that’s 
acting  as  coach  would  *  *  *  ask  you  a 
question  and  all  you  were  supposed  to  do 
is  acknowledge  them  by  saying:  ‘Good,’ 
or  ‘Yes.’  And  you  weren’t  supposed  to 
put  again  any  inflection  in  your  voice. 
You  were  supposed  to  just  say  it. 

There  was  no  specific  meaning  to  it  or 
anything;  just  to  get  the  person  to  know 
that  you  heard  what  they  said. 

“Q:  What  type  of  questions  were 
asked? 

“A:  There  were  two  questions;  one 
was  *  *  *  I  don’t  think  they  were  all 
questions.  I  think  the  person  just  read 
phrases  out  of  the  books  ‘Through  the 
Looking  Glass’  and  ‘Alice  in  Wonder¬ 
land.’  ” 

The  next  drill  was  learning  how  to  re¬ 
ceive  an  acknowledgment  from  a  person. 
“And  what  that  was  there  were  two 
questions.  The  first  one  was  ‘do  fish 
swim’  and  the  second  one  was  ‘do  birds 
fly.*  *  *  *  [Y]ou  sat  across  from  the 
coach  and  you  say  to  him:  Do  fish  swim. 
And  the  coach  tries  to  ignore  you  and  you 
try  to  say  it  in  as  much  of  a  forceful 
manner  that  you  get  an  acknowledge¬ 
ment  from  him.  And  he  will  sit  there 
and  laugh  at  what  you’re  doing,  or  totally 
ignore  you.  And  you’re  supposed  to  just 
sit  there  and  stare  right  at  him  and  clear 
your  head  of  all  thoughts  and  ask  him 
this  question  with  such  force  that  he  feels 
he  has  to  answer  you. 

“And  then,  r|s  another  step  up  from 
that  same  drill,  the  coach,  instead  of  just 
ignoring  you  or  laughing,  will  begin  to 
make  remarks  just  like  in  the  bullbaiting 
drill.  You  will  say:  Do  birds  fly.  He 

ever,  in  considering  defendants’  conduct  to¬ 
ward  this  plaintiff,  we  consider  as  relevant  only 
what  plaintiff  experienced. 
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will  say:  I  don’t  know,  what  do  you 
think.  And  then  you’re  supposed  to  just 
repeat  the  question  ‘Do  birds  fly’  until 
you  get  him  to  answer.  And  he  will — 
sometimes  the  person  will  say  that  they 
have  a  headache  or  that  they  want  a 
drink  of  water  and  you’re  supposed  to 
say — you’re  supposed  to  get  them  to  for¬ 
get  that  they  have  a  headache  or  that 
they  need  something  and  to  answer  your 
question  for  you.” 

Plaintiff’s  memory  was  not  clear  on  four 
further  drills,  called  “upper  indoctrination” 
drills.  One  involved  reading  a  bulletin  enti¬ 
tled  “What  is  Control,”  which  plaintiff  re¬ 
membered  as  “telling  you  how  to  control 
people  and  how  to  achieve  the  response  and 
the  actions  that  you  want  to  achieve  from 
the  other  person.”  Another  involved  learn¬ 
ing  commands,  such  as  “Look  at  the  wall, 
walk  over  to  that  wall,  touch  that  wall,  turn 
around.”  In  another  drill, 

“  *  *  *  you  give  a  command  to  [an] 
ashtray  as  you  hold  it  in  front  of  you.  I 
can’t  remember  what  the  commands 
were,  but  they  were  something  like  *  *  * 
‘Rise  up,’  or  something.  And  you  raise 
the  ashtray  up  and  you  do  this  drill  over 
and  over  until  you  are  convinced  that  you 
have  told  the  ashtray  to  move  and  it  has 
moved.”  10 

Plaintiff  completed  the  communications 
course  in  about  one  month.  However,  on 
July  25,  1975,  less  than  two  weeks  after  she 
started  that  course,  she  signed  up  for  an¬ 
other,  known  as  the  Student  HAT  course, 
for  which  she  paid  $250  to  the  Mission. 
While  she  was  taking  the  communications 
course  she  was  also  approached  by  the  Mis¬ 
sion  staff  about  receiving  “auditing,”  for 
which  certain  claims  were  made  that  are 
included  among  the  misrepresentations  al¬ 
leged  in  the  fraud  action.  When  she  was 
approached  about  “auditing”  by  a  staff 
member,  he  told  her  everyone  has  “hang- 

10.  There  was  some  other  testimony  concerning 
the  type  of  activities  involved  in  the  “upper 
indoctrination"  drills.  Although  somewhat 
more  detailed,  it  is  substantially  the  same  as 
plaintiff’s  descriptions. 


ups”  that  inhibit  communication  and  asked 
if  she  would  like  to  get  rid  of  all  of  her 
hangups  and  improve  herself.  Plaintiff 
signed  up  for  auditing  because  the  staff 
member  told  her  it  was  the  best  thing  she 
could  do  for  herself,  she  was  convinced  that 
it  was,  and  she  wanted  to  develop  herself  to 
her  fullest  potential.  On  July  26,  plaintiff 
paid  $780  and  on  July  31,  she  paid  an  addi¬ 
tional  $1100  for  a  number  of  hours  of  audit¬ 
ing. 

Because  she  did  not  have  the  money  to 
pay  for  the  hours  of  auditing  she  was  told 
she  would  need,  plaintiff  was  coached  by 
Mission  staff  members  to  borrow  money 
from  friends  and  family.  The  staff  mem¬ 
bers  helped  her  to  call  people  and  ask  to 
borrow  money.  A  staff  member  would  tell 
her  the  type  of  conversation  to  use  and  sit 
there  while  she  called,  giving  her  ideas  and 
suggestions.  In  the  evenings  when  she 
went  to  the  Mission  she  would  take  courses 
for  a  while  and  then  be  asked  to  come  to  a 
staff  member’s  office  to  make  phone  calls. 
She  borrowed  $700-800  from  friends  and 
family  and  another  $500  from  Freedom 
Federal  Credit  Union,  which  is  operated  by 
Scientologists. 

Plaintiff  began  the  Student  HAT  course 
and  the  auditing  right  after  completing  the 
communications  course,  approximately  in 
mid-August.  She  took  the  course  on  week¬ 
ends  and  participated  in  auditing  in  the 
evenings  during  the  week.  As  explained 
above,  the  purpose  of  auditing  is  claimed  to 
be  to  relieve  the  negative  effects  of  past 
experiences.  This  is  accomplished  by  the 
use  of  an  “E-meter,”  which  is  a  crude  gal¬ 
vanometer.  The  individual  receiving  the 
auditing  holds  what  are  described  as  two 
tin  cans,  one  in  each  hand.  The  cans  are 
connected  to  a  device  which  has  a  needle 
which  reacts  in  some  manner  to  the  re¬ 
sponses  made.11 

1 1.  The  E-meter  was  described  in  United  States 

v.  Article  or  Device,  etc.,  333  F.Supp.  357  (D.D. 

C.  1971): 

“The  E-meter  is  essentially  a  simple  galva¬ 
nometer  using  two  tin  cans  as  electrodes.  It 
is  crude,  battery'- powdered,  and  designed  to 
measure  electrical  skin  resistance.  It  is  com- 
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Plaintiff  testified  that  the  auditor  would 
ask  a  question,  such  as  “Do  you  have  any 
problems  with  your  parents?”  She  would 
describe  a  particular  argument,  and  he 
would  ask  if  there  were  earlier,  similar 
times  she  had  had  arguments  with  her  par¬ 
ents.  She  testified  that  he  would  take  her 
back  earlier  and  earlier  until  he  decided  she 
had  related  the  earliest  incident  and  her 
‘needle  was  floating.”  The  auditor  w’ould 
then  go  on  to  another  question. 

The  time  spent  on  auditing  varied. 
Plaintiff  testified: 

“I  spent  at  least  two  hours,  and  often 
as  many  as  five  or  six  hours  in  auditing. 
If  a  point  was  reached,  after  a  couple  of 
hours,  where  I  was  pretty  happy,  then 
the  auditor  would  end  the  session.  But  if 
during  the  course  of  the  questions  he 
asked  me,  I  became  very  upset  and  cried 
or  wouldn’t  answer  his  questions,  he 
would  keep  asking  me  questions  over  and 
over  again  until  I  reached  a  point  where 
he  felt  it  was  safe  to  end  the  session. 

“There  was  a  Aile  that  in  auditing  that 
the  auditor  could  never  let  the  person 
leave  when  they  were  upset.  And  so  I 
remember  a  number  of  times  that  I  be¬ 
came  real  upset  and  just  wanted  to  leave 
and  go  home  and  get  out  of  the  place,  but 
he  said:  No,  just  sit  down.  The  way  out 
is  the  way  through,  was  the  phrase  he 
used.  What  upsets  you  the  most  by  talk¬ 
ing  about  it  more  with  me  will  help  you 
overcome  it.” 

The  Student  HAT  course  involved  listen¬ 
ing  to  tapes  of  lectures  by  L.  Ron  Hubbard, 
the  founder  of  Scientology,  and  reading 
various  bulletins,  after  w’hich  plaintiff 
would  be  examined  to  determine  whether 
she  knew  the  material  contained  in  each 
one.  These  materials  concerned  proper 
study  habits  and  methods  and  the  values  of 
auditing. 

pletely  harmless  and  ineffective  in  itself.  A 
person  using  the  meter  for  treatment  holds 
the  tin  cans  in  his  hands  during  an  interview 
with  the  operator  who  is  known  as  an  audi¬ 
tor  and  who  purports  to  read  indicators  from 
the  galvanometer  needle  as  it  notes  reactions 
to  questions.  *  *  *  " 


In  conjunction  with  the  Student  HAT 
course,  plaintiff  attended  Friday  evening 
“musters,”  which  all  students  in  the  com¬ 
munication  course  and  the  Student  HAT 
course  were  required  to  attend.  According 
to  plaintiff,  the  purpose  of  these  meetings 
was  “to  discuss  our  progress  on  the  course 
and  reinforce  one  another,  telling  each  oth¬ 
er  how  many  points  we  had  made.”  12  She 
described  the  musters  as  follows: 

“Well,  I  would  go  into  the  graduation 
room  and  be  seated  and  then  someone 
would  come  in  that  was  officiating  that 
night.  And  it  varied,  like  the  person 
would  come  in  and  usually  do  something 
to  get  everybody  to  relax.  One  of  the 
most  common  things  they  did  was  to  say: 

I  want  everybody  in  here  to  introduce 
themself  to  two  people  in  the  room  that 
they  have  never  met  before.  And  then 
the  people  would  do  that  and  they  would 
be  relaxed  and  then  he  would  start  talk¬ 
ing  about  Scientology  and  Dianetics  and 
communications  course  and  all  of  these 
things  and  how  we  were  all  going  to 
Income  part  of  clearing  the  planet  or 
making  sure  that  everyone  on  the  planet 
got  Dianetic  auditing. 

“Sometimes  they  did  little  drills  like: 
Once  a  person  asked  us  to  locate  a  space 
around  us  that  we  would  call  ours  and 
then  everyone  would  sit  there  and  do 
that.  And  he  would  say:  Now  increase 
that  space— increase  that  space  to  include 
you  and  two  people  beside  you,  and  you 
do  that.  And  then  he  wrould  say:  In¬ 
crease  the  space  to  include  this  room,  and 
we  did  that. 

“He  would  say:  Increase  the  space  to 
include  the  whole  world,  and  you  just 
bodily  increased  it  to  that  spot.  And  he 
said:  See  what  it  is  going  to  be  like.  We 
are  going  to  increase  ourselves  until  we 

get  everyone  cm  this  planet  clear.” 

¥  ^ 

12.  The  students  received  points  for  what  they 
learned  in  the  courses,  and  a  charting  system 
was  maintained  in  which  each  student’s  points 
were  recorded  to  show  his  or  her  progress  in 
Scientology. 
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The  graduates  of  the  courses  would  stand 
up  and  tell  the  group  what  they  had  gained 
from  the  course.  They  would 

<4  *  *  *  say  how  it  had  changed  their 
lives  and  how  they  were — they  had  final¬ 
ly  found  meaning  and  finally  found  a 
way  to  improve  themselves  and  rid  them¬ 
selves  of  their  harmful  past,  emotions  and 
attitudes.” 

Around  the  end  of  August  or  the  begin¬ 
ning  of  September,  staff  members  at  the 
Mission  began  to  talk  to  plaintiff  about 
becoming  a  staff  member.  They  told  her 
how  rewarding  it  was,  and  they  began  to 
talk  about  Delphian.  Certain  of  the  claims 
made  for  Delphian  are  included  as  misrep¬ 
resentations  alleged  in  the  fraud  count. 
According  to  plaintiff’s  testimony,  she  was 
told  that  she  could  take  courses  at  Delphian 
which  could  be  applied  toward  a  college 
degree,  that  she  would  learn  about  architec¬ 
ture  and  engineering  “from  the  ground  up” 
and  that  Delphian  was  partially  funded  b\ 
government  grants  for  doing  research  in 
solar  and  wiAd  energy  and  recycling. 
Plaintiff  decided  that  going  to  Delphian 
would  be  the  best  way  to  combine  her  inter¬ 
ests  in  architecture  and  engineering  with 
her  interest  in  Scientology  and  Dianetics. 
She  informed  her  parents  that  she  would 
not  be  going  to  college  that  fall  as  she  had 
planned;  instead,  she  applied  to  Delphian 
as  a  provisional  staff  member.  After  visit¬ 
ing  her  parents’  home  in  Montana  in  Sep¬ 
tember,  she  moved  to  Delphian  at  the  be¬ 
ginning  of  October. 

Plaintiff  was  assigned  to  live  in  a  room 
with  two  other  women  and  two  children. 
She  had  a  small  space  for  her  belongings. 
She  worked  harvesting  crops  for  a  couple  of 
weeks  after  she  arrived  and  then  helped  to 
move  an  old  garbage  dump  on  the  property. 
In  the  evenings,  she  worked  indoors  clean¬ 
ing  floors,  washing  dishes  and  other  such 
tasks.  Her  work  day  extended  from  8:30  a. 
m.  to  11  p.  m.  or  later.  After  three  or  four 
weeks,  she  was  assigned  to  care  for  small 
children  of  other  staff  members.  She  was 
given  instructions  on  using  Scientology 
methods  in  caring  for  the  children.  She 
worked  as  a  “nanny”  until  she  left  Delphi¬ 


an.  She  received  wages  of  a  few  dollars  a 
week. 

Visitors  were  not  encouraged  at  Delphi¬ 
an,  and  plaintiff  was  instructed  that  two- 
weeks  notice  was  necessary  if  visitors  were 
coming.  She  described  one  incident  that 
occurred  around  Halloween  wrhen  she  was 
reprimanded  because  her  mother  and  one  of 
her  friends  from  Montana  came  to  visit 
unannounced.  Plaintiff’s  mail  was  some¬ 
times  opened  before  she  received  it  at  Delp¬ 
hian. 

Beginning  in  October  and  continuing  into 
November,  plaintiff  reported  to  Delphian 
staff  members  that  her  mother  was  very 
concerned  about  her  involvement  with 
Scientology.  She  had  been  told  that  she 
must  report  that  kind  of  activity,  because  if 
it  was  upsetting  to  her  it  would  inhibit  her 
progress  in  Scientology.  Plaintiff  eventual¬ 
ly  became  aware  that  her  mother  had  hired 
a  lawyer  to  find  a  way  to  get  her  away 
from  Delphian.  She  informed  the  staff  of 
this  action  and  that  her  mother  had  also 
gone  to  the  media. 

Plaintiff  was  told  that  this  kind  of  activi¬ 
ty  was  bad  for  Scientology  and  that  it 
would  give  Delphian  and  Scientology  a  bad 
reputation.  She  was  told  that  she  would 
have  to  leave  Delphian  until  she  could  “han¬ 
dle”  her  parents,  which  meant  that  she 
must  convince  them  to  sign  a  statement 
that  they  would  not  sue,  attack  or  embar¬ 
rass  Scientology  or  Delphian. 

Plaintiff  left  Delphian  in  late  November 
or  early  December  and  returned  to  Port¬ 
land.  She  began  working  as  a  waitress  in 
an  hotel  and  lived  in  a  house  with  several 
other  people,  including  her  friend  Osier, 
who  had  also  been  at  Delphian  during  the 
time  plaintiff  was  there  and  had  left  when 
she  did.  Plaintiff  went  to  the  Mission  and 
saw  staff  member  Jim  Brooks,  who  was  to 
help  her  ljafcdle  her  parents.  She  was  told 
that  she  could  not  take  any  classes  or  audit¬ 
ing  until  she  could  handle  them.  She  was 
informed  that  in  order  to  continue  in  Scien¬ 
tology  she  had  to  handle  her  parents  or 
“disconnect,”  /.e.,  cut  off  all  relations  with 
them. 
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Brooks  coached  her  on  what  to  say  in 
letters  to  her  parents  to  convince  them  to 
allow  her  to  continue  in  Scientology  with¬ 
out  interference.  Plaintiff  obtained  per¬ 
mission  from  Brooks  to  go  home  for  Christ¬ 
mas  to  attempt  to  handle  her  parents.  She 
rode  home  with  her  brother,  who  lived  near 
Portland.  Her  parents  would  not  agree  to 
plaintiff’s  requests,  and  plaintiff  returned 
to  Portland  with  Osier. 

Under  the  direction  of  Brooks,  plaintiff 
wrote  her  parents  a  letter  on  January  5, 
1976,  informing  them  that  she  was  no  long¬ 
er  involved  with  Scientology.  Although 
that  was  not  true,  Brooks  told  her  it  would 
help  her  family  “destimulate.”  She  contin¬ 
ued  to  report  her  parents’  activities  to 
Brooks,  including  an  unsuccessful  attempt 
to  hold  plaintiff  in  an  hotel  for  “deprogram¬ 
ming.”  Brooks  coached  plaintiff  in  writing 
letters  to  her  parents,  either  asking  that 
they  not  interfere  with  her  involvement  in 
Scientology  or  “good  road,  fair  weather” 
letters  avoiding  the  subject  of  Scientology. 

Plaintiff  also  met  with  Kay  Wilson  from 
COSOP,  who  told  her  that  if  she  wanted  to 
continue  in  Scientology  she  would  have  to 
disconnect  from  her  parents.  Regarding 
that  conversation,  plaintiff  testified: 

“We  were  discussing  my  mother  and  I 
told  Kay  Wilson  that  my  mother  had 
hired  an  attorney  and  that  she  had  told 
me  all  these  things  about  Scientology  I 
had  never  heard  about.  My  mother  men¬ 
tioned  something  about  a  Fair  Game  Law 
and  I  said  that  to  Kay  Wilson.  And  she 
said:  Oh,  that  policy  letter  has  been  can¬ 
celled.  However,  the  treatment  of  sup¬ 
pressive  persons  is  still  the  same.” 

A  “suppressive  person”  is  one  who  at¬ 
tempts  to  damage  or  interfere  with  Scien¬ 
tology.  The  Fair  Game  policy  was  pro¬ 
claimed  by  L.  Ron  Hubbard  in  a  policy 
letter  of  October  18,  1967.  It  stated  that 
suppressive  persons  “[m]ay  be  deprived  of 
property  or  injured  by  any  means  by  any 
Scientologist  without  any  discipline  of  the 
Scientologist.  May  be  tricked,  sued,  lied  to 

13.  Defendants  maintain  that  this  policy  had 
been  cancelled.  There  was  conflicting  evidence 
as  to  the  status  of  the  policy  and  its  meaning. 


or  destroyed.”  13  Plaintiff  testified  that  she 
had  been  shown  several  policy  letters  re¬ 
garding  treatment  of  “suppressive  persons.” 
Plaintiff  had  been  told  that  her  mother  was 
suppressive. 

Plaintiff  did  not  want  to  disconnect  from 
her  parents,  but  she  did  want  to  continue  in 
Scientology.  She  asked  for  permission 
from  Brooks  to  go  back  to  Montana  to 
persuade  her  parents  to  agree  not  to  sue, 
attack  or  embarrass  Scientology  and  not  to 
interfere  with  her  involvement  in  it.  She 
made  the  trip  in  April,  1976.  When  she 
arrived  at  her  parents’  home,  she  was 
locked  in  the  house  and  “deprogrammed.” 
As  a  result,  plaintiff  decided  that  she  did 
not  want  to  return  to  her  involvement  in 
Scientology,  and  she  did  not. 

[3]  Whether  viewed  as  individual  acts  or 
taken  together  as  a  “scheme,”  we  find  noth¬ 
ing  in  this  record  which  constitutes  conduct 
which  is  “beyond  the  limits  of  social  tolera¬ 
tion.”  There  is  no  evidence  that  plaintiff 
was  threatened  or  forced  to  remain  in¬ 
volved  in  Scientology.  To  the  contrary,  she 
maintained  many  contacts  with  non-Scien- 
tologists.  She  had  a  full-time  job  both  be¬ 
fore  and  after  her  stay  at  Delphian.  The 
record  shows  that  she  visited  with  relatives 
living  in  the  Portland  area  periodically 
while  she  was  there.  She  maintained  corre¬ 
spondence  with  her  parents  and  went  back 
to  Montana  twice  before  her  visit  in  April 
when  she  was  “deprogrammed.”  Her  par¬ 
ents  or  her  mother  visited  her  several  times 
in  Portland  or  at  Delphian.  Plaintiff  be¬ 
came  involved  and  maintained  her  involve¬ 
ment  because  she  desired  to  do  so.  If  mis¬ 
representations  were  made  regarding  the 
benefits  or  the  nature  of  Scientology  which 
gave  rise  to  that  desire,  her  remedy  would 
be  for  fraud,  not  outrageous  conduct. 

Plaintiff  was  recruited  and  indoctrinated 
into  the  Church  gf  \Scientology.  That  re¬ 
cruitment  and  indoctrination,  as  far  as  this 
record  discloses,  were  not  so  very  different 
than  might  be  used  by  any  number  of  or¬ 
ganizations.  She  joined  the  group  volun- 

We  need  not  resolve  those  conflicts  because 

the  mere  existence  of  the  policy  does  not  con¬ 
stitute  outrageous  conduct  as  to  this  plaintiff. 
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tarily,  albeit,  as  she  claims,  on  the  basis  of 
misrepresentations  made  to  her.  However, 
she  continued  to  participate  and  maintained 
her  involvement  for  whatever  reason  with¬ 
out  actionable  threats  or  coercion  by  de¬ 
fendants. 

The  drills  plaintiff  was  subjected  to  as 
part  of  the  communications  course  she  ini¬ 
tially  signed  up  for  were  not  in  themselves 
outrageous.  Plaintiff  studied  the  theory 
behind  each  drill  before  participating  in  it. 
She  returned  day  after  day  to  participate  in 
the  course,  although  she  had  daily  contact 
with  non-Scientologists  in  her  job  and  at 
her  apartment  with  her  non-Scientologist 
roommate.  The  most  that  can  be  said  is 
that  plaintiff  was  convinced  by  defendants 
to  accept  what  they  wfere  teaching;  unless 
the  means  involved  more  than  persuasion, 
that  is  not  outrageous.  Whether  or  not  we 
find  any  merit  to  defendants’  teachings, 
plaintiff  apparently  did  find  merit  in  them 
during  the  time  she  was  associated  with 
Scientology.  The  fact  that  she  was  later 
convinced  o£  their  invalidity  does  not  make 
defendants’  conduct  outrageous  post  hoc. 

The  only  evidence  which  supports  the  al¬ 
legation  that  plaintiff  was  caused  “to  be¬ 
lieve  and  fear  that  she  w’ould  be  subject  to 
severe  punishment  should  she  ever  bring 
suit  against  Defendants,  voice  her  disap¬ 
proval  of  Defendants’  practices,  testify 
against  Defendants,  demand  a  return  of 
money  from  Defendants  or  commit  any  oth¬ 
er  act  Defendants  determined  to  be  against 
their  interests”  is  the  testimony  regarding 
the  Fair  Game  policy.  Plaintiff  testified 
that  after  she  was  “deprogrammed”  she 
was  fearful  of  retaliation  by  defendants. 
There  is  no  evidence  that  during  her  associ¬ 
ation  with  Scientology  plaintiff  was  afraid 
to  terminate  her  involvement  or  feared  de¬ 
fendants  in  any  way.  The  fact  that  she 
was  informed  of  a  policy  known  as  Fair 
Game  is  not  outrageous  conduct. 

We  hold  that  the  evidence  presented  un¬ 
der  Count  I  of  the  outrageous  conduct  cause 

14.  This  count  was  withdrawn  as  to  defendant 

Delphian  at  the  close  of  the  evidence.  COSOP 

and  defendant  Samuels  contend  that  no  in¬ 
volvement  by  them  was  shown.  Because  of 


of  action  does  not,  as  a  matter  of  law, 
establish  conduct  that  is  outrageous  in  the 
extreme  or  beyond  the  limits  of  social  toler¬ 
ation. 

[4]  Count  II  of  the  outrageous  conduct 
action  14  alleges  that: 

“Subsequent  to  Plaintiff’s  deprogram¬ 
ming,  Defendants  have  pursued  a  course 
of  conduct  against  Plaintiff  that  is  de¬ 
signed  to  threaten,  humiliate,  and  intimi¬ 
date  Plaintiff  and  cause  her  fear,  anguish 
and  mental  distress.  Defendants  on  June 
7,  1977,  filed  suit  against  Plaintiff  with¬ 
out  cause  and  for  the  purpose  of  intimi¬ 
dating  Plaintiff;  Defendants  have,  in 
June  of  1976  and  April  of  1977,  declared 
Plaintiff  to  be  a  suppressive  person  sub¬ 
ject  to  Defendants  continuing  ‘fair  game* 
policy  of  retribution  wrhich  directs  De¬ 
fendants’  organizations  and  other  Scien¬ 
tology  organizations  and  their  members 
to  trick,  lie  to  or  destroy  Plaintiff.  De¬ 
fendants  have,  beginning  in  June  of  1976 
and  continuing  to  the  present,  forbid, 
through  threats  of  mental  and  physical 
harm,  any  friends  of  Plaintiff  connected 
with  Defendants  from  communicating 
with  Plaintiff;  Defendants  have  caused 
and  continue  to  cause  the  mailing  of  ma¬ 
terials  to  Plaintiff  and  Plaintiff’s  family 
subsequent  to  Plaintiff’s  request  that 
such  mailings  cease.” 

Defendants  moved  for  a  directed  verdict  on 
this  count  as  wrell,  on  the  basis  that  the 
conduct  proved  was  not  such  that  it  could 
subject  them  to  liability. 

The  evidence  established,  first,  that  a  li¬ 
bel  action  was  filed  by  certain  of  the  de¬ 
fendants  against  plaintiff  after  a  press  con¬ 
ference  in  which  plaintiff  participated. 
That  matter  was  still  pending  at  the  time  of 
the  trial  of  this  action.  We  said  in  Erland- 
son  v.  Pullen ,  45  Or.App.  467,  472,  608  P.2d 
1169  (19$0): 

“^Titfaout  necessarily  suggesting  that  it 
could  never  be  so,  we  note  that  it  would 
be  a  rare  case  in  w'hich  the  bringing  of  a 

our  disposition  of  this  count  on  other  grounds, 
we  need  not  reach  that  issue.  We  use  the  term 
“defendants”  here  without  delineating  whose 
involvement  was  shown. 
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lawsuit  would  fit  the  definition  of  outra¬ 
geous  conduct.  This  tort  has  been  re¬ 
served  for  ‘intentional  acts  of  a  flagrant 
character  under  most  unusual  facts  and 
circumstances  *  *  *  ’  Melton  v.  Selen, 
282  Or.  731,  736,  580  P.2d  1019  (1978).” 
Here  the  record  reveals  nothing  about  the 
other  case  except  that  it  was  an  action  for 
libel.  We  do  not  know,  nor  can  we  infer 
from  this  record,  that  it  was  without  foun¬ 
dation.  Such  proof  would  not  even  support 
an  action  for  abuse  of  process  without  evi¬ 
dence  that  plaintiff  had  prevailed.  Erland - 
son  v.  Pullen,  supra.  Filing  such  a  suit  is 
not  outrageous  conduct. 

There  is  evidence  that  plaintiff  was  de¬ 
clared  a  suppressive  person  by  certain  indi¬ 
viduals  connected  with  the  Mission.  Plain¬ 
tiff  testified  at  trial  that  she  knew  she  had 
been  declared  suppressive  because  that  is 
what  is  done.  At  her  deposition,  she  testi¬ 
fied  that  someone  had  told  her  that  she  had 
been  declared  suppressive.  However,  there 
is  no  evidence  that  defendants  informed 
plaintiff  that  she  was  declared  suppressive 
and  subject  to  yie  Fair  Game  policy,  or 
knew  or  intended  that  she  be  so  informed.15 

The  only  evidence  that  defendants  for¬ 
bade,  “through  threats  of  mental  and  physi¬ 
cal  harm,  any  friends  of  Plaintiff  connected 
with  Defendants  from  communicating  with 
Plaintiff”  is  a  document  issued  June  7, 
1976: 

“All  staff  are  hereby  notified  not  to 
attempt  to  contact  or  interfere  with  JUL¬ 
IE  CHRISTOFFERSON  or  PATRICK 
OSLER  in  any  manner.  These  two  per¬ 
sons  have  attacked  the  Church  of  Scien¬ 
tology  so  I  repeat,  they  are  not  to  be 
communicated  to  for  any  reason. 

“If  either  of  these  two  contact  any  one 
in  the  Church,  or  if  any  associates  of 
theirs  try  to  contact  any  one  of  the 
Church,  report  this  action  *  *  *  immedi¬ 
ately.” 

This  directive  followed  a  letter  sent  on  June 
6,  1976,  by  an  attorney  on  behalf  of  plain¬ 
tiff  and  Osier.  That  letter  said: 

15.  At  her  deposition,  plaintiff  testified  that  she 
did  not  know  whether  she  had  been  declared 
suppressive.  Later,  however,  she  said  she  had 
been  told  by  someone  that  she  had  been  de- 


“This  office  represents  Julie  Christof- 
ferson  and  Patrick  Osier,  formerly  mem¬ 
bers  of  your  group.  Enclosed  are  photo¬ 
copies  of  affidavits  to  the  effect  that  they 
have  both  been  deprogrammed,  and  that 
they  request  legal  assistance  should  you 
make  any  effort  to  induce  them  back  into 
the  cult.  Naturally,  a  large  civil  action 
would  be  an  expected  element  of  any 
such  legal  assistance.  Therefore  you  are 
hereby  on  notice  that  any  attempt  to 
contact  them,  or  to  interfere  with  them  in 
any  manner,  will  result  in  most  grave 
consequences  to  you.” 

In  addition,  a  former  staff  member  of  the 
Mission  testified  that  they  were  told  at  a 
staff  meeting  not  to  communicate  or  associ¬ 
ate  with  plaintiff  or  Osier  under  any  condi¬ 
tions,  or  if  they  did  so,  to  write  it  up 
immediately. 

Following,  as  the  directive  had,  the  letter 
from  plaintiff’s  attorney  demanding  that 
defendants  not  contact  plaintiff  in  any  way, 
the  orders  that  plaintiff’s  demand  be  met 
can  in  no  way  be  considered  outrageous 
conduct.  There  is  no  evidence  that  any 
threats  of  mental  or  physical  harm  were 
made  to  enforce  the  prohibition  on  contact 
with  plaintiff. 

The  mailings  of  which  plaintiff  complains 
were,  with  one  exception,  from  the  Ameri¬ 
can  Saint  Hill  Foundation  (known  as 
ASHO)  in  California,  a  Scientology  organi¬ 
zation.  Several  personal  letters  to  plaintiff, 
signed  by  individuals  she  did  not  know, 
asked  about  her  progress  in  Scientology. 
Some  of  those  letters  contained  brochures 
on  Scientology.  In  addition,  two  editions  of 
a  newsletter  entitled  Cause ,  also  published 
by  ASHO,  were  received  by  plaintiff.  Fi¬ 
nally,  plaintiff  received  one  form  letter 
with  brochures  from  COSOP.  Plaintiff 
does  not  seem  to  contend  that  the  contents 
of  the  letters  Were  offensive,  but  she  testi¬ 
fied  that  she*  wras  made  fearful  by  the  fact 
that  she  received  mail  from  Scientology  or- 

clared  suppressive.  She  stated  that  she  could 
not  remember  who  had  told  her,  but  thought  it 
was  someone  wrho  left  Scientologv  after  she 
did. 
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ganizations  at  all.  Certain  of  the  mailings 
were  addressed  to  plaintiff’s  last  Portland 
address  and  were  forwarded  to  her  in  Mon¬ 
tana.  Others  were  addressed  to  the  post 
office  box  which  was  her  Eureka,  Montana, 
address. 

Mailing  letters,  brochures  on  Scientology 
and  a  newsletter  which  were  in  themselves 
innocuous  cannot  constitute  outrageous  con¬ 
duct.  There  was  nothing  sinister  in  any  of 
the  material  plaintiff  received.  Neither 
was  there  anything  mysterious  about  the 
fact  that  plaintiff’s  forwarding  address  was 
obtained,  for  it  is  clear  that  certain  of  the 
items  were  forwarded  by  the  post  office 
and  that  the  envelopes  contained  an  “ad¬ 
dress  correction  requested”  imprint. 

In  addition  to  what  was  alleged  in  her 
complaint,  plaintiff  also  presented  evidence 
at  trial,  without  an  objection  that  it  was 
outside  the  scope  of  the  pleadings,  of  three 
incidents  which  made  her  fearful.  Once,  a 
couple  of  months  after  she  left  Scientology, 
she  was  in  Portland  and  was  walking  down 
the  street  vfith  Osier  near  the  house  in 
which  she  was  staying.  They  noticed  a  car 
parked  about  a  block  from  the  house,  and 
Osier  recognized  the  person  in  the  car  as  a 
Scientologist.  They  walked  up  to  the  car 
and  asked  the  person  what  he  was  doing. 
He  did  not  answer  but  started  the  car  and 
drove  away.  Later  that  afternoon  plaintiff 
noticed  a  van  parked  about  a  block  from  the 
house  and,  as  they  approached  the  van,  it 
drove  away.  Osier  recognized  the  person 
driving  as  a  Scientologist. 

Finally,  in  June,  1976,  plaintiff  and  Osier 
were  out  walking  and  noticed  two  Scientol¬ 
ogists  behind  them.  They  walked  into  the 
library  and  were  followed  into  one  of  the 
library  rooms.  There  the  two  Scientologists 
sat  down  at  a  table  and  stared  at  them 
while  they  looked  at  books.  When  they 
started  to  leave,  the  Scientologists  got  up, 
but  plaintiff  and  Osier  left  quickly  and  did 
not  see  them  after  that.  These  three  inci¬ 
dents,  either  singly  or  taken  as  a  group, 
cannot  conceivably  be  called  outrageous 
conduct. 

We  have  reviewed  the  record  as  it  relates 
to  the  conduct  which  plaintiff  claims  to  be 


outrageous.  We  recognize  that  plaintiff 
does  not  claim  that  any  particular  action,  by 
itself,  would  constitute  outrageous  conduct, 
but  rather  contends  that  the  actions  togeth¬ 
er  rise  to  the  level  of  actionable  conduct. 
We  find  as  a  matter  of  law  that  the  conduct 
shown  is  not  actionable  as  outrageous  con¬ 
duct,  whether  viewed  as  individual  acts  or 
as  a  course  of  conduct.  Defendants’  mo¬ 
tions  for  directed  verdicts  on  the  cause  of 
action  for  outrageous  conduct  should  have 
been  granted. 

FRAUD 

We  turn  to  plaintiff’s  cause  of  action  for 
fraud.  Plaintiff’s  complaint  contained  the 
following  allegations: 

“VII 

“Between  July,  1975  and  April,  1976,  in 
Oregon  Defendants  Church  of  Scientolo¬ 
gy,  Mission  of  Davis,  Church  of  Scientolo¬ 
gy,  Portland,  and  the  Delphian  Founda¬ 
tion  made  the  following  misrepresenta¬ 
tions  regarding  the  standard,  quality, 
grade,  sponsorship,  status,  characteristics, 
ingredients,  uses,  benefits,  character  or 
qualities  of  the  courses  or  goods  offered 
by  Defendants  when  they  knew7  or  should 
have  knowm  that  such  representations 
w^ere  false: 

“STUDENT  HAT  AND  COMMUNICA¬ 
TIONS  COURSE 

“(1)  *  *  *  the  Church  of  Scientology 
Communication  Course  would  provide 
more  knowiedge  of  the  mind  than  is  pos¬ 
sessed  by  any  psychologist  or  psychiatrist. 

“(2)  *  *  *  the  communication  course 
was  completed  and  endorsed  by  Father 
Pat  Flanagan  of  Boys’  Town,  Omaha,  Ne¬ 
braska.  *  *  * 

“(3)  *  *  *  the  communication  course 
would  help  the  Plaintiff  in  college  work 
and  frhSitt  the  course  was  offered  on  a 
money  back  guaranteed  basis.  *  *  * 

“(4)  *  *  *  [the]  student  HAT  course 
enabled  a  student  to  understand  any  sub¬ 
ject  better  and  more  accurately.  *  *  * 
the  Student  HAT  Course  was  offered  on 
a  money  back  guaranteed  basis. 
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‘‘PLAINTIFF  WAS  FURTHER  IN¬ 
DUCED  TO  ENGAGE  IN  A  PROGRAM 
KNOWN  AS  AUDITING  BY  THE  FOL¬ 
LOWING  REPRESENTATIONS: 

“(5)  *  *  *  auditing  relieves  the  effects 
of  past  experiences.  *  *  *  through  au¬ 
diting  she  would  have  more  knowledge  of 
the  mind  than  any  psychiatrist  or  psy¬ 
chologist  and  more  knowledge  of  the  bod¬ 
ily  processes  than  any  doctor. 

a  *  *  • 

“(a)  Auditing  develops  creativity; 

“(b)  Auditing  increases  I.Q.  scores; 

“(c)  Auditing  cures  neuroses,  criminali¬ 
ty.  insanity,  psychosomatic  ills,  homosex¬ 
uality  and  drug  dependence; 

“(d)  Auditing  allows  one  to  control  his 
own  emotions  and  the  physical  universe; 
and 

“(e)  Auditing  was  offered  on  a  money 
back  guaranteed  basis. 

«♦  *  *  * 

“PLAINTIFF  WAS  INDUCED  TO 
ENGAGE  IN  THE  STUDY  OF  ‘DIAN- 
ETICS’  BY  THE  FOLLOWING  REPRE¬ 
SENTATIONS: 

“(8)  *  *  *  Dianetics  is  scientifically 
provable  and  that  it  cures  asthma,  arthri¬ 
tis,  rheumatism,  ulcers,  toothaches,  pneu¬ 
monia,  colds,  and  color  blindness.  *  *  * 
'(9)  *  *  *  L.  Ron  Hubbard,  the  creator 
of  auditing,  is  an  engineer  and  nuclear 
physicist  and  has  a  degree  from  Princeton 
University  and  an  honorary  degree  from 
Sequoia  University  and  is  a  graduate  of 
George  Washington  University  who  re¬ 
vealed  Dianetics  to  mankind  as  a  service 
to  humanity,  with  no  intent  to  profit 
therefrom.  *  *  * 

“(10)  *  *  *  L.  Ron  Hubbard  had  a  civil 
engineering  degree;  a  ‘B.S.’  degree  and 
was  a  nuclear  physicist,  a  graduate  of 
George  Washington  University;  and  had 
received  an  honorary  degree  from  Sequ¬ 
oia  University  and  Princeton  University; 

“DEFENDANTS  FURTHER  IN¬ 
DUCED  PLAINTIFF  TO  QUIT  HER 
JOB  AND  LIVE  AND  WORK  AT  THE 


DELPHIAN  FOUNDATION  BY  MAK¬ 
ING  THE  FOLLOWING  REPRESEN¬ 
TATIONS: 

“(11)  *  *  *  Delphian  Foundation  was 
funded  by  government  grants  for  devel¬ 
oping  education  and  alternative  energy 
sources;  further  that  Plaintiff  could  take 
courses  at  the  Delphian  Foundation  that 
could  be  applied  by  an  accredited  college 
toward  a  college  degree. 

“(12)  *  *  *  L.  Ron  Hubbard  was  a 
graduate  of  George  Washington  Univer¬ 
sity,  wras  an  engineer  and  nuclear  physi¬ 
cist  and  had  an  honorary  degree  from 
Sequoia  University  and  that  the  Delphian 
Foundation  was  nearing  accreditation 
and  had  almost  been  accredited  in  Sep¬ 
tember  of  1975;  further  that  in  the 
Spring  of  1976  Plaintiff  could  take 
courses  at  the  Delphian  Foundation  that 
could  be  applied  by  an  accredited  college 
toward  a  college  degree. 

“(13)  *  *  *  [Plaintiff]  could  attend 
school  at  the  Delphian  Foundation  and, 
after  such  study,  be  able  to  obtain  college 
credit  hours  in  architecture  or  engineer¬ 
ing  at  any  college  in  the  country  merely 
by  taking  a  test. 

“(14)  *  [Plaintiff]  would  obtain  at 
the  Delphian  Foundation  an  education  su¬ 
perior  to  any  University  in  the  world. 

“  *  *  *  *»  16 


[5]  We  first  consider  the  motions  for 
directed  verdict  made  by  each  of  the  parties 
on  other  than  constitutional  grounds.  CO¬ 
SOP  moved  for  a  directed  verdict  on  the 
ground  that  plaintiff  had  not  shown  that 
any  of  its  agents  or  employes  had  made  any 
of  the  misrepresentations  alleged.  COSOP 
argues  on  appeal  that  that  motion  should 
have  been  granted. 

Plaintiff’s  complaint  alleged  that  the  mis¬ 
representations  were  made  by  specific  indi¬ 
viduals  who  were  Agents  or  employes  of  the 
Mission  or  Delphian.  None  of  the  individu¬ 
als  named  is  claimed  to  have  been  an  agent 
or  employe  of  COSOP.  The  complaint  did 


16.  Defendants  do  not  argue  that  these  alleged 
statements  may  not  be  fraudulent,  at  least  un¬ 


der  some  circumstances. 
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allege  that  the  misrepresentations  were  re¬ 
peated  by  various  employes  of  defendants 
and  that  they  were  contained  in  literature 
provided  to  plaintiff  by  COSOP.  However, 
at  trial,  plaintiff  did  not  introduce  any  evi¬ 
dence  that  the  statements  were  made  by 
employes  of  COSOP  or  that  she  was  provid¬ 
ed  with  any  literature  by  COSOP. 

There  is  evidence  that  plaintiff  paid  $75 
to  COSOP  for  a  “Lifetime  HASI”  on  July 
30,  1975.  HASI  is  an  acronym  for  Hubbard 
Association  of  Scientology  International. 
HASI  membership  entitles  one  to  a  10  per¬ 
cent  discount  on  purchases  from  all  Scien¬ 
tology  organizations.  Plaintiff  contends 
that  COSOP  may  be  held  liable  for  the 
misrepresentations  made  by  employes  of 
the  Mission,  because  it  received  money  from 
plaintiff  while  knowing  about  the  fraudu¬ 
lent  practices  employed  by  the  Mission. 
She  does  not  contend  that  actual  knowledge 
was  shown,  but  only  that  COSOP  had  con¬ 
structive  knowledge  of  the  marketing  prac¬ 
tices  of  the  Mission  and  of  the  claims  that 
were  made  for  the  courses  offered. 

Assuming  without  deciding  that  COSOP 
could  be  held  liable  on  such  a  basis,  we  find 
no  evidence,  nor  has  plaintiff  pointed  to 
any,  to  indicate  that  COSOP  was  aware  on 
July  30,  1975,  when  plaintiff  paid  $75  for 
the  HASI  membership,  that  plaintiff  had 
had  any  contact  with  the  Mission  at  all. 
The  only  evidence  regarding  the  $75  pay¬ 
ment  to  COSOP  is  a  receipt.  Plaintiff  did 
not  testify  to  the  circumstances  surround¬ 
ing  that  payment  and,  in  fact,  testified 
mistakenly  that  she  had  not  paid  any  mon¬ 
ey  to  COSOP.  The  fact  that  both  COSOP 
and  the  Mission  are  Scientology  organiza¬ 
tions  does  not  by  itself  provide  a  sufficient 
link  to  hold  COSOP  liable  for  what  may 
have  been  done  by  the  Mission.  Neither 
does  the  fact  that  policy  letters  and  bulle¬ 
tins  written  by  L.  Ron  Hubbard  are  es¬ 
poused  by  both  COSOP  and  the  Mission 
make  COSOP  liable  to  this  plaintiff. 

Plaintiff  has  not  shown  that  the  Mission 
acted  as  an  agent  for  COSOP,  nor  does  she 
claim  that  such  a  relationship  existed.  She 
has  shown  no  basis  upon  which  COSOP  may 
be  held  vicariously  liable  for  the  actions  of 
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the  Mission.  We  conclude  that  the  motion 
of  COSOP  for  a  directed  verdict  on  plain¬ 
tiff’s  action  for  fraud  should  have  been 
granted. 

[6]  Delphian’s  motion  for  directed  ver¬ 
dict  was  on  the  ground  that  none  of  the 
statements  alleged  by  plaintiff  were  made 
by  any  of  its  agents  or  employes  and  that 
plaintiff  had  already  paid  the  $3,000  she 
claims  was  procured  by  fraud  long  before 
she  went  to  Delphian.  Although  the  com¬ 
plaint  alleges  that  certain  of  the  misrepre¬ 
sentations  were  made  or  repeated  by  em¬ 
ployes  of  Delphian,  plaintiff  appears  to  con¬ 
cede  in  her  brief  that  there  is  no  evidence  to 
support  that  allegation.  Plaintiff  argues, 
however,  that  Delphian  should  be  held  lia¬ 
ble  because  1)  the  relationship  between  the 
Mission  and  Delphian  was  such  that  Delphi¬ 
an  should  be  held  liable;  2)  Delphian  con¬ 
firmed  certain  of  the  misrepresentations  re¬ 
garding  its  funding,  structure  and  courses 
in  a  data  sheet  given  to  plaintiff  to  read  to 
acquaint  her  with  Delphian  when  she  ar¬ 
rived;  and  3)  Delphian  did  receive  some 
money  from  plaintiff,  apparently  for  books, 
and  also  received  free  labor  from  plaintiff 
while  she  was  there. 

Plaintiff  does  not  state  the  theory  behind 
her  contention  that  the  relationship  be¬ 
tween  Delphian  and  the  Mission  is  such  that 
Delphian  should  be  held  liable  for  misrepre¬ 
sentations  made  by  the  Mission.  The  evi¬ 
dence  she  points  to  in  support  of  her  con¬ 
tention  is  as  follows: 

“  *  *  *  Mission  of  Davis  has  a  branch 
at  Sheridan  on  the  Foundation  premises 
*  *  *,  the  management  of  Mission  of  Da¬ 
vis  is  centered  at  Sheridan  *  *  *,  and 
that  Mission  of  Davis,  Delphian  Founda¬ 
tion  and  the  Sheridan  Mission  all  co-exist 
on  the  same  property  to  such  an  inter¬ 
twined  extent  that  a  memorandum  was 
necessary  to  prevent  confusion  in  writing 
out  ptfrc^fase  receipts  *  *  *.  The  two 
organizations  have  a  common  president, 
Martin  Samuels  *  *  *,  who  lives  at  Sheri¬ 
dan  *  *  *. 

“Additionally,  [the  Mission’s]  represen¬ 
tations  were  not  made  coincidentally,  but 
as  part  of  a  policy  calculated  to  induce 
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members  who  had  spent  all  their  availa¬ 
ble  funds  for  courses  in  auditing  at  the 
Mission,  to  work  at  the  Delphian  Founda¬ 
tion  in  return  for  further  courses  and 
auditing  *  * 

It  is  not  clear  whether  plaintiff  is  sug¬ 
gesting  that  the  Mission  acted  as  the  agent 
for  Delphian  in  making  the  representations 
or  that  the  two  corporations  are  in  reality 
one  entity,  /.e.,  an  alter  ego  theory.17  The 
evidence  adduced  at  trial  does  not  support 
“piercing  the  corporate  veil”  so  as  to  permit 
treating  the  two  corporations  as  one  or  as 
the  alter  ego  of  defendant  Samuels.  The 
memorandum  to  which  plaintiff  refers 
shows  only  that  the  affairs  of  the  corpora¬ 
tions  were  maintained  separately.  One 
shared  corporate  officer  and  shared  facili¬ 
ties  are  not  enough  to  permit  such  an  ap¬ 
proach.  See  Howco  Leasing  Corp.  v.  Ore¬ 
gon  Lumber  Export  Co .,  283  Or.  225,  228, 
582  P.2d  4  (1978);  Schlecht  v.  Equitable 
Builders ,  272  Or.  92,  535  P.3d  86  (1975); 
Wakeman  v.  Paulson ,  257  Or.  542,  480  P.2d 
434  (1971);  A.  J.  Rose  &  Son,  Inc.  v.  Bd.  of 
Funeral  Dir.,  31  Or.App.  537,  570  P.2d  1008 
(L977).18 

We  also  find  mo  evidence  to  support  a 
finding  that  the  Mission  was  acting  as  the 
agent  of  Delphian  in  making  the  alleged 
misrepresentations.19  Our  responsibility  at 
this  stage  of  the  proceedings  is  to  decide 
whether  there  is  any  evidence  which  would 
support  a  reasonable  inference  of  agency 
between  the  Mission  and  Delphian.  Briggs 
v.  Morgan ,  262  Or.  17,  496  P.2d  17  (1972). 
One  essential  feature  of  agency  is  the  right 
of  the  principal  to  control  over  the  agent. 
“A  business  organization  which  operates  in 
its  sole  and  unlimited  discretion  is  not  an 
agent  but  a  principal.”  Kuhns  et  ux.  v. 

17.  Plaintiffs  brief  responds  to  Delphian’s  argu¬ 
ment  as  follows: 

“Defendants’  argument  presumes,  errone¬ 
ously,  that  since  these  misrepresentations 
were  made  by  someone  from  ‘Mission  of  Da¬ 
vis’  rather  than  from  ‘Delphian  Foundation,’ 
Delphian  is  insulated  from  liability  no  matter 
how  blatant  the  misstatements.” 

Plaintiff  then  recites  the  facts  quoted  above 
and  concludes:  “Any  claim  of  no  relationship 
between  Mission  and  Delphian  is  absurd  and 
contrary  to  all  the  evidence."  This  misses  the 
point — the  issue  is  not  whether  there  was  a 


State  Tax  Com.,  223  Or.  547,  555,  355  P.2d 
249  (1960);  and  see  Restatement  (Second) 
of  Agency  $$  x,  14  (1958).  There  is  noth¬ 
ing  in  the  record  before  us  to  support  an 
inference  that  Delphian  had  any  right  to 
control  the  actions  of  the  Mission  or  had 
actual  control  over  those  actions;  therefore, 
there  could  be  no  finding  of  agency. 

Plaintiff  contends  that  Delphian  may  be 
held  liable  on  the  basis  of  the  following 
statements  contained  in  the  data  sheet 
which  w*as  given  to  plaintiff  to  read  w'hen 
she  arrived  at  Delphian,  because  these 
statements  “confirmed”  the  misrepresenta¬ 
tions  made  by  the  Mission: 

“That  some  ‘external’  students  be  ac¬ 
cepted  for  tuition  in  accordance  with  our 
school  and  university  structure. 

u  *  *  * 

“That  funding  shall  be  by  donations 
and  endowments  and  by  grants  for  spe¬ 
cific  projects,  and  that  the  full  definition 
of  allowable  income  routes  be  obtained 
and  used. 

i*  *  *  * 

“That  apprenticeships  be  a  standard 
part  of  any  educational  program. 

<«  *  *  * 

“That  there  be  a  designated  faculty, 
both  for  primary /secondary  school  and 
for  the  University. 

<t  *  ♦  * 

“That  the  formal  structure  of  a  univer¬ 
sity  be  created  and  maintained,  and  a 
program  leading  to  accreditation  be  de¬ 
veloped. 

n  *  *  * 

“That  special  attention  be  given  to  the 
maintenance  of  ethical  relationships  and 

relationship;  the  issue  is  whether  that  relation¬ 
ship  was  so  close  as  to  give  rise  to  joint  or 
vicarious  liability. 

18.  Because  of  our  disposition  of  this  issue  we 
need  not  consider  whether  the  doctrine  of 
“piercing  the^  corporate  veil”  should  be  applied 
differently,  or  if  it  may  be  applied  at  all,  to 
religious  cdf-po^ations. 

19.  Plaintiff  dt>es  not  specifically  claim  that 
there  was  an  agency  relationship. 
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exchanges  among  the  dynamics  of  TDF; 
this  shall  be  the  guiding  principle  behind 
decisions  as  to  techniques  and  orienta¬ 
tions  in  architecture,  agriculture,  forest¬ 
ry,  utilities,  etc.  *  *  *  ” 

The  statements  quoted  above  are  con¬ 
tained  under  a  heading  '‘Policies.”  Plain¬ 
tiff  does  not  seem  to  claim  that  these  are 
misrepresentations  in  themselves,  and  they 
could  not  fairly  be  construed  as  such. 
There  is  no  evidence  to  suggest  that  they 
were  not  the  policies  of  Delphian;  neither 
do  the  statements  show  a  connection  be¬ 
tween  Delphian  and  the  Mission  sufficient 
to  permit  a  finding  of  agency  or  an  alter 
ego  situation.  They  do  not  aid  plaintiff. 

Finally,  plaintiff  argues  from  the  fact 
that  Delphian  received  some  money  from 
plaintiff  and  also  received  the  benefit  of 
her  free  labor  that  Delphian  can  be  held 
liable  for  misrepresentations  made  by  the 
Mission.  As  with  the  COSOP  motion,  we 
need  not  decide  if  that  is  a  viable  theory  of 
recovery  because,  at  the  close  of  all  the 
evidence,  th#  trial  court  struck  plaintiff’s 
claim  that  Delphian  had  received  free  labor 
and  was  paid  money  by  plaintiff.  Plaintiff 
has  not  contended  here  that  that  was  error. 

We  conclude  that  there  is  no  basis  in  this 
record  for  holding  Delphian  liable  for  any 
misrepresentations  made  to  plaintiff  and 
that  its  motion  for  directed  verdict  should 
have  been  granted.20 

[7]  Defendant  Samuels’  motion  for  di¬ 
rected  verdict  was  based  on  the  ground  that 
he  had  not  participated  in  the  alleged  fraud 

20.  Delphian  argues  that  plaintiff  had  already 
paid  all  the  money  she  claims  to  have  paid 
before  she  had  any  contact  with  Delphian  and 
that,  therefore,  there  is  no  causative  link  be¬ 
tween  plaintiffs  damages  and  anything  Delphi¬ 
an  may  have  done.  Plaintiff  did  buy  some 
books  while  at  Delphian,  but  it  is  not  clear 
whether  the  amount  she  spent  for  those  books 
is  included  in  the  amount  of  damages  she 
claims.  Plaintiffs  complaint  claimed  that  she 
was  induced  to  pay  the  defendants  $3,000.20. 
The  receipts  that  plaintiff  introduced  at  trial 
add  up  to  something  more  than  that  figure. 

21.  Samuels  is  alleged  to  be  liable  only  because 
he  is  president  of  the  Mission  and  Delphian. 
His  liability,  therefore,  is  limited  by  the  liability 
of  the  Mission.  In  the  remainder  of  this  opin- 


and  could  not  be  held  liable  to  plaintiff 
merely  because  he  is  the  president  of  the 
Mission.  The  Oregon  Supreme  Court  held 
in  Osborne  v.  Hay,  284  Or.  133,  145-46,  585 
P.2d  674  (1978),  that 

*  in  order  to  hold  the  officer  of  a 
corporation  personally  liable  for  fraud  by 
an  agent  or  employee  of  the  corporation 
it  is  necessary  to  show  that  the  officer 
had  knowledge  of  the  fraud,  either  actual 
or  imputed,  or  that  he  personally  partici¬ 
pated  in  the  fraud.  See  McFarland  v. 
Carlsbad  Sanatorium  Co.,  68  Or.  530,  536- 
537,  137  P.  209  (1914),  and  Hoff  v.  Penin¬ 
sula  Drainage  Dist.,  172  Or.  630,  643,  143 
P.2d  471  (1943).”  And  see  McDonough  v. 
Jones ,  48  Or.App.  785,  617  P.2d  948 
(1980),  rev.  den.  290  Or.  519  (1981). 

There  is  evidence  in  the  record  from  which 
a  jury  could  have  found  that  Samuels  had 
knowledge  of  at  least  some  of  the  alleged 
misrepresentations.  It  was  not  error  to 
deny  his  motion  for  directed  verdict  on  that 
basis.21 

The  Mission  asserted  only  constitutional 
grounds  for  its  motion.  Not  all  of  the 
alleged  representations  are  claimed  to  be 
religious  and  therefore  the  motion  was 
properly  denied.22 

FREE  EXERCISE  CLAUSE  DEFENSE 
We  now  consider  the  appropriate  proce¬ 
dures  for  dealing  with  a  defense  to  an  ac¬ 
tion  for  fraud  based  on  the  Free  Exercise 
Clause  of  the  First  Amendment.23  Defend- 

ion  the  term  defendants  refers  to  the  Mission 
and  Samuels. 

22.  Defendants  claim  that  the  statements  re¬ 
garding  the  communications  course,  the  Stu¬ 
dent  HAT  course,  Dianetics  and  auditing  are 
protected.  They  do  not  claim  that  the  state¬ 
ments  concerning  Delphian  or  the  statements 
regarding  Hubbard’s  educational  background 
are  religi&ss. 

23.  Defendants  rely  on  both  the  United  States 
and  the  Oregon  constitutions  for  their  defense. 
They  do  not,  however,  argue  that  the  scope  of 
the  Oregon  constitution  differs  materially  from 
that  of  the  federal  constitution  and.  therefore, 
we  refer  only  to  the  First  Amendment  of  the 
federal  constitution  in  discussing  this  defense. 
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ants  made  a  pretrial  motion  to  exclude  from 
the  trial  “any  evidence  regarding  the  validi¬ 
ty  or  sincerity  of  defendants’  religious  be¬ 
liefs  and  practices.”  In  the  alternative, 
they  asked  for  a  hearing 

44  *  *  *  to  determine  whether  the 
courses,  training,  studies,  and  counseling 
constitute  a  part  of  the  religious  beliefs 
and  practices  of  defendants’  religious  or¬ 
ganizations  and  are  thus  protected  from 
inquiry  as  to  their  validity  or  sincerity  by 
the  Oregon  and  United  States  constitu¬ 
tions  and  applicable  law  interpretive 
thereof.” 

That  motion  was  denied.  At  the  close  of 
the  evidence,  defendants  moved  to  strike  on 
various  grounds  certain  of  the  specifications 
of  fraudulent  statements.  As  part  of  that 
motion,  defendants  moved  to  strike  and 
withdraw  from  the  jury  all  allegations  re¬ 
garding  the  communications  course,  the 
Student  HAT  course,  auditing  and  Dianet- 
ics  on  the  ground  that  they  constitute  reli¬ 
gious  practices  of  the  defendants.  That 
motion  was  also  denied.  Defendants  assign 
error  to  the  denial  of  both  motions.  As  we 
will  explain  hereafter,  the  pretrial  motion 
was  premature,  but  the  motion  at  the  close 
of  all  the  evidence  properly  presented  the 
question  for  the  trial  court’s  consideration. 

[8]  A  defense  based  on  the  Free  Exer¬ 
cise  Clause  presents  particular  difficulties 
in  an  action  for  fraud.  To  establish  fraud, 
a  plaintiff  must  ordinarily  prove  that  the 
representations  made  were  false.  See 
Meatier  v.  Francis  Ford,  Inc.,  286  Or.  451, 
595  P.2d  480  (1979).  However,  when  reli¬ 
gious  beliefs  and  doctrines  are  involved,  the 
truth  or  falsity  of  such  religious  beliefs  or 
doctrines  may  not  be  submitted  for  deter¬ 
mination  by  a  jury.  See  United  States  v. 
Ballard ,  322  U.S.  78,  64  S.Ct.  882,  88  L.Ed. 
1148  (1944).  The  Supreme  Court  there  stat¬ 
ed: 

44  *  *  *  Freedom  of  thought,  which  in¬ 
cludes  freedom  of  religious  belief,  is  basic 
in  a  society  of  free  men.  Board  of  Edu¬ 
cation  v.  Barnette,  319  U.S.  624  [63  S.Ct. 
1178,  87  L.Ed.  1628].  It  embraces  the 
right  to  maintain  theories  of  life  and  of 
death  and  of  the  hereafter  which  are 


rank  heresy  to  followers  of  the  orthodox 
faiths.  Heresy  trials  are  foreign  to  our 
Constitution.  Men  may  believe  what 
they  cannot  prove.  They  may  not  be  put 
to  the  proof  of  their  religious  doctrines  or 
beliefs.  Religious  experiences  which  are 
as  real  as  life  to  some  may  be  incompre¬ 
hensible  to  others.  Yet  the  fact  that  they 
may  be  beyond  the  ken  of  mortals  does 
not  mean  that  they  can  be  made  suspect 
before  the  law.  Many  take  their  gospel 
from  the  New  Testament.  But  it  would 
hardly  be  supposed  that  they  could  be 
tried  before  a  jury  charged  with  the  duty 
of  determining  whether  those  teachings 
contained  false  representations.  The 
miracles  of  the  New  Testament,  the  Di¬ 
vinity  of  Christ,  life  after  death,  the  pow¬ 
er  of  prayer  are  deep  in  the  religious 
convictions  of  many.  If  one  could  be  sent 
to  jail  because  a  jury  in  a  hostile  environ¬ 
ment  found  those  teachings  false,  little 
indeed  would  be  left  of  religious  freedom. 
The  Fathers  of  the  Constitution  were  not 
unaware  of  the  varied  and  extreme  views 
of  religious  sects,  of  the  violence  of  disa¬ 
greement  among  them,  and  of  the  lack  of 
any  one  religious  creed  on  which  all  men 
would  agree.  They  fashioned  a  charter 
of  government  which  envisaged  the  wid¬ 
est  possible  toleration  of  conflicting 
views.  Man’s  relation  to  his  God  was 
made  no  concern  of  the  state.  He  was 
granted  the  right  to  worship  as  he 
pleased  and  to  answer  to  no  man  for  the 
verity  of  his  religious  views.  The  reli¬ 
gious  views  espoused  by  respondents 
might  seem  incredible,  if  not  preposter¬ 
ous,  to  most  people.  But  if  those  doc¬ 
trines  are  subject  to  trial  before  a  jury 
charged  with  finding  their  truth  or  falsi¬ 
ty,  then  the  same  can  be  done  with  the 
religious  beliefs  of  any  sect.  When  the 
triers  of  fact  undertake  the  task,  they 
enter  a  forbidden  domain.  The  First 
Amendment^does  not  select  any  one 
group  or  any  one  type  of  religion  for 
preferred  treatment.  It  puts  them  all  in 
that  position.  Murdock  v.  Pennsylvania, 
319  U.S.  105  [63  S.Ct.  870,  87  L.Ed.  1292]. 
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As  stated  in  Davis  v.  Beason ,  133  U.S. 
333,  342  [10  S.Ct.  299,  300,  33  L.Ed.  637], 
‘With  man’s  relations  to  his  Maker  and 
the  obligations  he  may  think  they  impose, 
and  the  manner  in  which  an  expression 
shall  be  made  by  him  of  his  belief  on 
those  subjects,  no  interference  can  be 
permitted,  provided  always  the  laws  of 
society,  designed  to  secure  its  peace  and 
prosperity,  and  the  morals  of  its  people, 
are  not  interfered  with.’  ”  322  U.S.  at 

86-87,  64  S.Ct.  at  886^S87. 

Defendants  here  were  asking  by  both  mo¬ 
tions  that  the  trial  court  determine  which 
of  the  alleged  misrepresentations  were  reli¬ 
gious  and  withdraw  from  the  jury  the  issue 
of  the  truth  or  falsity  of  those  statements. 
Rather  than  make  that  determination,  the 
trial  court  submitted  to  the  jury  the  ques¬ 
tion  of  whether  the  statements  were  reli¬ 
gious,  with  instructions  that  it  was  not  to 
determine  the  truth  or  falsity  of  any  state¬ 
ments  it  found  to  be  religious.24 

Defendants  and  amici  argue  that  it  is  the 
responsibility  of  the  trial  court  to  determine 
in  the  first  instance  the  religious  character 
of  statements  alleged  to  be  fraudulent  and 
that,  if  it  is  determined  that  the  statements 
relate  to  religious  beliefs  or  practices,  fur¬ 
ther  inquiry  is  forbidden.  They  argue  that 
submission  of  the  question  to  a  jury  makes 
the  determination  one  that  is  not  reviewa- 
ble  after  a  general  verdict,  leaving  the  pos¬ 
sibility  that  a  defendant’s  adherence  to  un¬ 
popular  or  unorthodox  religious  beliefs 
could  be  made  the  basis  for  liability.  Plain¬ 
tiff  argues,  on  the  other  hand,  that  it  is 
appropriate  for  the  trial  court  to  determine 
which  statements  are  religious  only  if  it  can 
do  so  as  a  matter  of  law.  She  contends 
that,  if  the  determination  requires  resolu¬ 
tion  of  questions  of  fact,  that  resolution  is 
for  the  jury.  Plaintiff  further  contends 
that  the  courses  and  practices  in  which  she 
participated  were  held  out  to  her  as  secular 
and  that  she  therefore  is  entitled  to  have  a 
jury  consider  the  allegedly  fraudulent  state- 

24.  Defendants  also  assign  error  to  the  instruc¬ 
tion  given  on  the  Free  Exercise  defense  and  to 
the  failure  of  the  trial  court  to  give  certain 


ments,  because  they  were  not  religious  in 
the  context  in  which  they  were  made. 

Courts  have  had  little  occasion  to  consider 
the  application  of  a  Free  Exercise  Clause 
defense  in  an  action  for  fraud  in  a  jury 
trial.  By  far  the  majority  of  the  cases  in 
this  area  have  been  non-jury  cases.  We 
have  found  no  cases  which  have  considered 
this  specific  issue,  and  none  have  been  cited 
to  us.  In  fact,  there  has  been  little  discus¬ 
sion  in  even  a  general  way  of  whether  an 
action  or  statement  is  religious  is  a  question 
of  law  or  of  fact.  In  practice,  the  issue  has 
been  treated  as  one  of  fact  by  many  courts, 
without  discussion.  See,  e.g.,  Fiedler  v.  Ma- 
rumsco  Christian  Sch.,  631  F.2d  1144  (4th 
Cir.  1980);  Brown  v.  Dade  Christian 
Schools,  Inc.,  556  F.2d  310  (5th  Cir.  1977); 
United  States  v.  Carroll,  567  F.2d  955  (10th 
Cir.  1977),  but  see  United  States  v.  Silber- 
man ,  464  F.Supp.  866  (M.D.  Fla.1979);  Peo¬ 
ple  v.  Mullins,  50  Cal.App.3d  61,  123  Cal. 
Rptr.  201  (1975). 

In  Founding  Church  of  Scientology  v. 
United  States,  409  F.2d  1146  (D.C.Cir.1969), 
a  false  labeling  case,  the  court  directed 
that,  if  a  new  trial  were  to  follow  its  re¬ 
mand  of  the  case  to  district  court, 

“  *  *  *  it  is  incumbent  on  the  trial 
judge  to  rule  in  the  first  instance  wheth¬ 
er  each  item  of  alleged  false  labeling 
makes  religious  claims  and  hence  cannot 
be  submitted  to  the  jury  for  the  factual 
determination  of  whether  it  is  a  label  for 
the  device  in  question  and  whether  it  is 
false.”  (Footnote  omitted.)  409  F.2d  at 
1165. 

On  remand,  the  district  court  interpreted 
this  admonition  to  mean  that  the  trial  court 
should  remove  from  the  jury’s  consideration 
only  those  items  which  made  “purely  reli¬ 
gious”  appeals, 

“  *  *  *  reserving  a  presentation  of  the 
other  literature  for  determination  under 
instructions  differentiating  the  secular 
from  the  religious.”  United  States  v.  Ar- 

requested  instructions.  We  consider  those  as¬ 
signments  infra. 
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tide  or  Device,  Etc.,  333  F.Supp.  357,  361 
(D.D.C.1971). 

We  agree  with  and  adopt  this  approach.25 

[9]  The  jury  is  the  usual  trier  of  fact  in 
tort  cases  such  as  the  one  before  us.  Dis¬ 
putes  in  the  evidence  should  be  resolved  by 
the  trier  of  fact.  We  conclude  that  the  trial 
court  was  required  to  determine  the  reli¬ 
gious  character  of  the  alleged  misrepresen¬ 
tations  only  if  it  could  do  so  as  a  matter  of 
law,  that  is,  if  there  was  only  one  conclusion 
to  be  drawn  from  the  evidence.  We  now 
turn  to  that  question. 

The  fundamental  qualification  for  protec¬ 
tion  based  on  the  Free  Exercise  Clause  of 
the  First  Amendment  is  that  that  which  is 
sought  to  be  protected  must  be  “religious.” 
Wisconsin  v.  Yoder,  406  U.S.  205,  215-16,  92 
S.Ct.  1526,  1533,  32  L.Ed.2d  15  (1972).  The 
Mission  claims  that  Scientology  is  a  religion 
and  that  statements  regarding  its  beliefs 
and  practices  are  protected.26  Plaintiff 
does  not  contend  that  Scientology  is  not  a 
religion,  but  instead  concentrates  on  the 
particular  representations  at  issue.  She 
contends  that  those  representations  are  not 
religious  statements,  no  matter  what  the 
status  of  Scientology,  and  that  the  state¬ 
ments  are  therefore  not  protected  by  the 
First  Amendment. 

Plaintiff’s  approach  to  this  case  has  been 
to  treat  the  alleged  statements  by  defend¬ 
ants  in  vacuo ,  but  we  do  not  believe  that  it 
is  constitutionally  permissible  to  approach 
them  that  way.  In  this  case,  the  issue  of 
whether  the  allegedly  fraudulent  state¬ 
ments  are  entitled  to  the  protection  of  the 
First  Amendment  involves  several  ques¬ 
tions.  Statements  made  by  religious  bodies 
must  be  viewed  in  the  light  of  the  doctrines 
of  that  religion.  Courts  may  not  sift 
through  the  teachings  of  a  religion  and  pick 

25.  Although  in  Wisconsin  v.  Yoder,  406  U.S. 
205,  92  S.Ct.  1526,  32  L.Ed.2d  15  (1972),  the 
Supreme  Court  seemed  to  undertake  to  deter¬ 
mine  on  its  own,  from  the  record  in  the  case, 
whether  the  Amish  parents  who  refused  to 
send  their  children  to  secondary  school  were 
acting  on  the  basis  of  religious  conviction,  406 
U.S.  at  215-16,  92  S.Ct.  at  1533,  the  good  faith 
religious  belief  of  the  parents  was  not  ques- 


out  individual  statements  for  scrutiny,  de¬ 
ciding  whether  each  standing  alone  is  reli¬ 
gious.  While  plaintiff  has  skipped  past  the 
issue  of  whether  Scientology  is  a  religion, 
we  do  not  believe  we  can  do  so,  because  the 
answer  to  that  question  is  pertinent  to, 
although  not  dispositive  of,  the  determina¬ 
tion  of  whether  the  statements  made  by  the 
agents  of  the  Mission  are  religious. 

The  Supreme  Court  stated  in  Wisconsin 
v.  Yoder,  supra, 

“  *  *  *  Although  a  determination  of 
what  is  a  ‘religious’  belief  or  practice 
entitled  to  constitutional  protection  may 
present  a  most  delicate  question,  the  very 
concept  of  ordered  liberty  precludes  al¬ 
lowing  every  person  to  make  his  own 
standards  on  matters  of  conduct  in  which 
society  as  a  whole  has  important  inter¬ 
ests.”  406  U.S.  at  215-16,  92  S.Ct.  at 
1533.  (Footnote  omitted.) 

And,  as  noted  by  the  court  in  Founding 
Church  of  Scientology r  v.  United  States,  su¬ 
pra  : 

“  *  *  *  Though  litigation  of  the  ques¬ 
tion  whether  a  given  group  or  set  of 
beliefs  is  or  is  not  religious  is  a  delicate 
business,  our  legal  system  sometimes  re¬ 
quires  it  so  that  secular  enterprises  may 
not  unjustly  enjoy  the  immunities  grant¬ 
ed  to  the  sacred.  When  tax  exemptions 
are  granted  to  churches,  litigation  con¬ 
cerning  what  is  or  is  not  a  church  will 
follow.  When  exemption  from  military 
service  is  granted  to  those  who  object  on 
religious  grounds,  there  is  similar  litiga¬ 
tion.  When  otherwise  proscribed  sub¬ 
stances  are  permitted  to  be  used  for  pur¬ 
poses  of  worship,  worship  must  be 
defined.  The  law  has  provided  doctrines 
and  definitions,  unsatisfactory  as  they 
may  be,  to  deal  with  such  disputes.  *  *  ” 
409  F.2d  1160. 

tioned  by  the  state.  There  was  no  fact  dispute 
to  be  resolved. 

26.  Because  defendant  Samuels  is  only  sought 
to  be  held  liable  only  as  president  of  the  Mis¬ 
sion,  we  look  Co  the  protection  afforded  the 
Mission.  Samuels  may  be  held  only  to  the 
extent  the  Mission  is  liable. 
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[10,  11]  Without  attempting  an  “unprec¬ 
edented  definition  of  religion,”  Malnak  v. 
Yogi ,  440  F.Supp.  1284,  1320  (D.N.J.1977), 
aff’d ,  592  F.2d  197  (3d  Cir.  1979),  we  draw- 
guidance  from  the  case  law.  We  find  that, 
wrhile  beliefs  relating  to  the  existence  of, 
and  man’s  relationship  to,  a  God  are  cer¬ 
tainly  religious,  belief  in  a  traditional,  or 
any,  “god”  is  not  a  prerequisite  to  a  finding 
that  a  belief  is  religious.  Torcaso  v.  Wat - 
kins ,  367  U.S.  488,  81  S.Ct.  1680,  6  L.Ed.2d 
982  (1961);  Everson  v.  Board  of  Education , 
330  U.S.  1,  67  S.Ct.  504,  91  L.Ed.  711,  168 
A.L.R.  1392  (1947);  Washington  Ethical 
Soc.  v.  District  of  Columbia ,  249  F.2d  127 
(D.C.Cir.1957);  Malnak  v.  Yogi,  supra;  Fel¬ 
lowship  of  Humanity  v.  County  of  Alameda, 
153  Cal.App.2d  673,  315  P.2d  394  (1957). 
Neither  does  the  fact  that  Scientology  is  of 
relatively  recent  origin  mean  that  it  is  not 
entitled  to  the  protection  of  the  First 
Amendment.  See  Loney  v.  Scurr,  474 
F.Supp.  1186  (S.D.Iowa  1979);  Malnak  v. 
Yogi,  supra;  Remmers  v.  Brewer ,  361 
F.Supp.  537  (S.D.Iowa  1973);  see  also  Unit¬ 
ed  States  v.  Ballard,  supra;  Founding 
Church  of  Scientology’  v.  United  States,  su¬ 
pra.  On  the  other  hand, 

“[a]  way  of  life,  however,  virtuous  and 
admirable,  [is  not  entitled  to  First 
Amendment  protection]  if  based  on  pure¬ 
ly  secular  considerations. 

<<  *  *  * 

“Thus,  if  the  Amish  asserted  their 
claims  because  of  their  subjective  evalua¬ 
tion  and  rejection  of  contemporary  secu¬ 
lar  values  accepted  by  the  majority,  much 
as  Thoreau  rejected  the  social  values  of 
his  time  and  isolated  himself  at  WTalden 
Pond,  their  claims  would  not  rest  on  a 
religious  basis.  Thoreau’s  choice  was 
philosophical  and  personal  rather  than  re¬ 
ligious,  and  such  belief  does  not  rise  to 
the  demands  of  the  Religion  Clauses.” 
Wisconsin  v.  Yoder,  supra ,  406  U.S.  at 
215-16,  92  S.Ct.  at  1533;  see  also,  United 
States  v.  Seeger ,  380  U.S.  163,  176,  85 
S.Ct.  850,  859,  13  L.Ed.2d  733  (1965);  and 
see  Welsh  v.  United  States ,  398  U.S.  333, 
90  S.Ct.  1792,  26  L.Ed.2d  308  (1970). 


Courts  may  not,  of  course,  judge  the 
“truth”  or  “falsity”  of  the  beliefs  espoused 
by  a  group  in  determining  its  status  as  a 
religion;  the  inquiry  here  is  simply  whether 
the  teachings  of  Scientology  are  of  the  type 
that  qualify  for  the  protection  of  the  Free 
Exercise  Clause.  The  record  in  this  case 
demonstrates  indisputably  that  they  are. 
Although  certain  of  the  theories  espoused 
by  Scientology  appear  to  be  more  psycho¬ 
logical  than  religious,  we  cannot  dissect  the 
body  of  beliefs  into  individual  components. 
It  seems  clear  that  if  defendants  sought  to 
teach  Scientology7  in  the  public  schools  in 
this  country,  they  would  be  prohibited  from 
doing  so  by  reason  of  the  Establishment 
Clause  of  the  First  Amendment.  See  Mal¬ 
nak  v.  Yogi,  supra;  Epperson  v.  Arkansas , 
393  U.S.  97,  89  S.Ct.  266,  21  L.Ed.2d  228 
(1968).  The  theories  of  Hubbard  are  in¬ 
terrelated  and  involve  a  theory  of  the  na¬ 
ture  of  the  person  and  of  the  individual’s 
relationship  with  the  universe.  See  Found¬ 
ing  Church  of  Scientologyr  v.  United  States , 
409  F.2d  at  1160. 

[12]  The  Mission  is  incorporated  as  a 
tax-exempt  religious  organization;  it  has 
ordained  ministers  and  characterizes  itself 
as  a  church.  It  has  a  system  of  beliefs,  or 
creed,  which  encompasses  beliefs  wrhich  are 
religious  in  character.  We  conclude  that 
Scientology  is  a  religion  and  that  the  Mis- 
sic  *  is  a  religious  organization  entitled  to 
invoke  the  protection  of  the  Free  Exercise 
Clause. 

[13]  The  second  inquiry  to  be  made  in 
determining  whether  the  statements  at  is¬ 
sue  are  protected  is  whether  those  state¬ 
ments  relate  to  the  religious  beliefs  and 
practices  of  the  Mission.  It  is  clear  that  a 
religious  organization,  merely  because  it  is 
such,  is  not  shielded  by  the  First  Amend¬ 
ment  from  all  liability  for  fraud.  See 
Founding  Church  of  Scientology  v.  United 
States,  supra ;  see  also  Cantwell  v.  Connect¬ 
icut,  ‘SIO  U.S.  296,  60  S.Ct  900,  84  L.Ed. 
1213  (1940).  If  the  statements  involved 
here  do  not  concern  the  religious  beliefs  and 
practices  of  the  Mission,  the  Free  Exercise 
Clause  provides  no  defense  to  plaintiffs 
action.  Defendant  presented  evidence  that 
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the  courses  and  auditing  in  which  plaintiff 
participated,  and  about  which  the  alleged 
misrepresentations  were  made,  were  part  of 
the  religious  beliefs  and  practices  of  Scien¬ 
tology.  Plaintiff  did  not,  and  does  not, 
contest  that  fact. 

The  final  inquiry  involved  in  determining 
whether  the  alleged  misrepresentations  are 
protected  by  the  First  Amendment  is 
whether  the  statements,  although  made  on 
behalf  of  a  religious  organization  and  hav¬ 
ing  a  religious  character,  were  nonetheless 
made  for  a  wholly  secular  purpose.  Al¬ 
though  we  find  that  it  has  been  established 
in  this  record  that  Scientology  is  a  religion, 
that  the  Mission  is  a  religious  organization 
and  that  the  statements  which  are  claimed 
to  be  religious  relate  to  religious  beliefs  and 
practices  of  Scientology,  plaintiff  did 
present  evidence  that  the  courses  and  audit¬ 
ing  she  received  were  offered  to  her  on  an 
entirely  secular  basis  for  self-improvement, 
thereby  creating  a  jury  issue  as  to  that 
matter.  Plaintiff  testified  that  she  was 
told  that  the  term  “religion”  and  “church” 
were  used  onlv  for  public  relations  pur¬ 
poses.  She  also  presented  testimony  from  a 
former  Mission  staff  member  that  the  staff 
was  instructed  to  avoid  the  issue  of  religion 
when  attempting  to  interest  someone  in 

27.  It  is  suggested  in  Weiss,  Privilege,  Posture 
and  Protection:  “Religion”  in  the  Law,  73  Yale 
U  593,  604  (1964),  that 

“Because  religion  can  be  in  conflict  with 
other  disciplines,  because  it  cuts  across 
everyday  life,  we  can  only  know’  that  a  claim 
is  based  on  religion  when  we  are  told  that  it 
is.  The  legal  basis  for  stating  that  a  claim  is 
in  the  religious  domain  can  be  that  it  is  held 
out  as  being  religious  in  nature. 

“  *  *  * 

“Since  the  Constitution  prohibits  defining 
an  area  of  belief  as  ‘religious,’  a  man  must 
make  it  clear  that  the  beliefs  he  represents 
are  ‘religious’  if  he  wants  to  be  free  to  ex¬ 
press  them  under  the  constitutional  warrant 
of  freedom  of  religious  belief.  He  has  the 
burden  of  communicating  that  he  speaks 
only  from  the  authority  of  religion.  But, 
once  such  a  burden  has  been  met,  then  we 
cannot  attack  the  particular  aspects  of  his 
faith  as  fraudulent. 

"  *  *  * 

"What  a  man  presents  as  a  religious  claim, 
then,  cannot  be  attacked.  It  is  only  when  he 
makes  a  representation  beyond  religious  au¬ 
thority  that  w'e  can  apply  laws  of  fraud.’’ 


Scientology  and  that,  if  pressed,  they  were 
to  say  that  it  is  not  a  religion.27 

[14]  There  is,  on  the  other  hand,  evi¬ 
dence  that  plaintiff  joined  the  Church  of 
Scientology  and  that  she  was  told  that  the 
courses  and  practices  were  religious  in  na¬ 
ture.  Many  of  the  materials  w’hich  she  read 
contained  a  statement  inside  the  front  cover 
which  indicated  that  Scientology  is  a  reli¬ 
gion,  that  auditing  is  a  religious  practice 
and  that  the  E-meter  is  a  religious  arti¬ 
fact.28 

In  United  States  v.  Article  or  Device, 
Etc.,  supra ,  333  F.Supp.  at  363-365,  the 
district  court,  sitting  without  a  jury,  found 
that  Scientology  services  were  offered  on 
both  a  religious  and  a  secular  basis  and  that 
the  El-meter  was  misbranded  because  much 
of  the  literature  explaining  its  use  and  ex¬ 
pounding  on  its  value  was  presented  in  an 
entirely  non-religious  context.  The  court 
recognized  that  complete  condemnation  of 
the  E-meter  would  encroach  upon  the  reli¬ 
gious  freedom  of  those  wfho  used  the  device 
as  a  religious  artifact.  It  therefore  ordered 
the  device  condemned  with  the  provision 
that  it  could  be  distributed  only  for  use  in 
bona  fide  religious  counseling.  This  case 

As  attractive  as  this  analysis  may  be,  we  do  not 
believe  that  it  has  been  the  approach  taken  by 
the  courts  in  considering  claims  for  protection 
under  the  First  A_mendment.  As  in  Welsh  v. 
United  States,  supra,  and  Malnak  v.  Yogi,  su¬ 
pra,  the  proponents  of  a  particular  doctrine 
may  unwittingly  fail  to  define  as  “religious’* 
what  is,  in  fact,  constitutionally  protected  as 
such. 

28.  It  is  clear  that  in  the  context  of  the  Estab¬ 
lishment  Clause  the  characterization  of  the  ac¬ 
tivity  as  non-religious  is  not  a  determinative 
factor.  See  Malnak  v.  Yogi,  supra;  see  also 
Engel  v.  Vitale,  370  U.S.  421,  82  S.Ct.  1262,  8 
L.Ed.2d  601,  86  A.L.R.2d  1285  (1962);  Torcaso 
v.  Watkins,*! 367  U.S.  488.  81  S.Ct.  1680,  6 
L.Ed.2d  98£  14961);  Welsh  v.  United  States, 
supra.  On  the  other  hand,  the  characterization 
of  beliefs  as  jreligious  by  one  seeking  the  pro¬ 
tection  of  the  Free  Exercise  Clause  is  not  deter¬ 
minative  either.  See  Wisconsin  v.  Yoder,  su¬ 
pra,  406  U.S.  at  215-16,  92  S.Ct.  at  1533; 
Founding  Church  of  Scientology  v.  United 
States,  supra;  People  v.  Woody,  40  Cal.Rptr. 
69,  394  P.2d  813  (1964);  United  States  v.  Kuch, 
288  F.Supp.  439  (D.D.C.  1968). 
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differs  from  United  States  v.  Article  or 
Device,  Etc.,  supra ,  in  that  the  court  there 
pointed  out  that  there  were  organizations 
other  than  the  Founding  Church  of  Scien¬ 
tology  that  were  using  the  E-meter  and 
offering  auditing  services.  It  was  the  use 
of  the  E-meter  by  the  secular  organizations 
which  the  court  forbade.  The  court  did  not 
consider  whether  use  by  the  Church  could 
be  on  a  secular  as  well  as  on  a  religious 
basis.  We  believe  that  such  a  possibility 
exists. 

There  are  certainly  ideas  which  may  only 
be  classified  as  religious.  Statements  re¬ 
garding  the  nature  of  a  supreme  being,  the 
value  of  prayer  and  worship  are  such  state¬ 
ments.  There  are  also,  however,  state¬ 
ments  which  are  religious  only  because 
those  espousing  them  make  them  for  a  reli¬ 
gious  purpose.  The  statements  which  are 
alleged  by  plaintiff  to  be  misrepresenta¬ 
tions  in  this  case  are  not  of  the  type  which 
must  always  and  in  every  context  be  con¬ 
sidered  i^ligious  as  a  matter  of  law. 

[15]  We  have  found  that  it  is  estab¬ 
lished  in  this  case  that  the  Mission  is  a 
religious  organization  and  that  Scientology 
is  a  religion.  Plaintiff  does  not  dispute  the 
claim  that  the  courses  and  auditing  she 
received  are  part  of  the  religious  beliefs  and 
practices  of  Scientology.  It  is  also  uncon¬ 
troverted  that  plaintiff  applied  to  join  the 
Church  of  Scientology',  Mission  of  Davis, 
before  taking  any  of  the  courses  offered. 
These  facts  may  be  highly  persuasive  evi¬ 
dence  of  the  contention  that  the  courses  and 
auditing  plaintiff  received  were  religious  in 
nature  and  that  the  statements  made  re¬ 
garding  their  nature  and  efficacy  were  reli¬ 
gious  statements.  There  is,  however,  con¬ 
flicting  evidence  w'hich  the  jury  was  enti¬ 
tled  to  consider.  Plaintiff  presented  evi¬ 
dence  from  w'hich  it  could  be  concluded  that 
the  courses  and  auditing  were  also  offered 
on  a  wholly  secular  basis.  Because  the 
statements  were  not  necessarily  religious, 
plaintiff  was  entitled  to  have  a  jury  con¬ 
sider,  under  proper  instructions,  the  ques¬ 
tion  of  w'hether  the  statements  were  made 
for  a  wholly  non-religious  purpose.  The 
trial  court  w'as  correct,  therefore,  in  re¬ 


fusing  to  rule  before  trial  as  to  w’hether 
these  alleged  statements  w'ere  religious.  It 
wras  likewise  correct  in  refusing  to  with¬ 
draw  the  statements  from  the  jury’s  consid¬ 
eration. 

We  turn  now  to  the  question  of  the  prop¬ 
er  instructions  to  be  given  the  jury  in  con¬ 
sidering  the  allegations  of  fraud  in  this 
context. 

FIRST  AMENDMENT  INSTRUCTION 
[16]  Defendants  objected  to  the  giving 
of  the  following  instruction  regarding  the 
First  Amendment  defense: 

“The  defendants  have  asserted  as  an 
affirmative  defense  that  the  Constitu¬ 
tions  of  the  United  States  and  the  State 
of  Oregon  provide  that  religious  beliefs 
and  doctrines  may  not  be  questioned  for 
truth  or  falsity.  To  establish  this  de¬ 
fense,  defendants  must  prove  that  each  of 
the  acts  or  representations  complained  of 
were  religious  in  nature  and  were  held 
out  as  such  to  plaintiff. 

“They  must  further  prove  that  if  the 
acts  and  representations  complained  of 
were  held  out  as  religious  in  nature,  that 
they  were  held  out  by  defendants  as  good 
faith  religious  beliefs  and  doctrine. 
Therefore,  if  you  find  that  the  acts  or 
representations  complained  of  were  acts 
or  representations  religious  in  nature  and 
held  out  as  such,  and  held  in  good  faith 
belief,  then  you  may  not  inquire  into  the 
truth  or  falsity  of  such  acts  or  represen¬ 
tations.  Your  inquiry  must  end  and  your 
verdict  shall  be  for  the  defendants. 
However,  should  you  determine  that  any 
of  the  acts  or  representations  complained 
of  were  not  religious  in  nature  or  were 
not  held  out  as  such  to  the  plaintiff,  or 
were  not  held  to  be  such  in  good  faith, 
th^p  you  may  determine  the  truth  or 
falsity  of  such  acts  or  representations.” 
We  find  the  instruction  to  be  an  inaccurate 
statement  of  the  law'  as  it  applies  to  this 
case  and  conclude  that  reversal  of  the  judg¬ 
ment  on  the  fraud  cause  of  action  is  re¬ 
quired. 

Defendants  first  object  to  the  submission 
to  the  jury  of  the  question  of  the  religious 
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nature  of  the  statements.  That  submission 
was  not  error.  However,  the  directions  for 
determination  of  that  issue  were  erroneous. 
This  record  establishes  that  Scientology  is  a 
religion  and  that  the  Mission  is  a  religious 
organization.  It  also  establishes  that  the 
courses  and  auditing  which  plaintiff  was 
induced  to  participate  in  are  part  of  the 
religious  beliefs  and  practices  of  Scien¬ 
tology.  The  Mission  is,  therefore,  entitled 
to  the  protection  of  the  First  Amendment 
for  statements  regarding  its  religious  be¬ 
liefs  and  practices  unless  it  is  shown  that 
the  statements  made  were  part  of  an  offer 
of  those  services  to  the  public  on  a  wholly 
secular  basis.  The  reasonable  inference  to 
be  drawn  from  the  instruction  as  given  is 
that  a  determination  should  be  made  for 
each  of  the  alleged  misrepresentations  as  to 
whether  it  was  religious  and  whether  it  was 
held  out  to  plaintiff  as  religious  in  nature. 
This  fragments  the  inquiry  inappropriately. 
The  question  which  the  jury  was  required 
to  decide  in  this  case  was  whether,  even 
though  the  Mission  is  a  religious  organiza¬ 
tion,  it  offered  the  services  in  question  here 
on  a  wholly  non-religious  basis.  See  Found¬ 
ing  Church  of  ScientoJog}r  v.  United  States , 
supra.  It  is  only  upon  an  affirmative  find¬ 
ing  on  that  issue  that  liability  can  attach 
for  the  statements  made  in  this  case.  The 
jury  was  not  correctly  instructed  in  that 
regard. 

In  addition,  the  instruction  that  the  state¬ 
ments  must  be  held  out  as  religious  in  good 
faith  is  not  accurate.  The  question  of 
“good  faith”  belief  is  quite  complicated  in 
this  case,  for  the  defendants  charged  with 
fraud  are  not  the  individuals  who  made  the 
representations,  but  the  religious  organiza¬ 
tions  themselves.  It  is  true  that  in  many 
cases  in  which  free  exercise  protection  has 
been  sought,  courts  have  looked  to  whether 
the  one  seeking  the  protection  is  “sincere” 
in  his  or  her  belief  in  the  doctrine  at  issue. 
See,  e.g.,  People  v.  Woody,  supra;  Teterud 
v.  Burns,  522  F.2d  357  (8th  Cir.  1975). 
Those  cases,  however,  involve  the  sincerity 
of  the  individual  claiming  the  protection. 

United  States  v.  Ballard,  supra,  has  been 
cited  to  us  for  the  proposition  that  the 
sincerity  of  the  proponents  of  religious  be¬ 


lief  is  a  proper  subject  for  inquiry  in  an 
action  for  fraud.  We  do  not  read  Ballard  so 
to  hold.  In  Ballard,  a  criminal  action  for 
mail  fraud,  the  parties  agreed  in  the  trial 
court  that  the  issue  of  the  truth  or  falsity 
of  the  statements  at  issue  would  not  be 
submitted  to  the  jury,  but  only  the  question 
of  whether  the  defendants  honestly  and  sin¬ 
cerely  believed  the  statements  they  made. 
After  a  jury  verdict  finding  them  guilty, 
the  defendants  contended  that  it  was  im¬ 
proper  to  withdraw  from  the  jury  the  ques¬ 
tion  of  whether  the  statements  made  were 
true  or  false.  The  Circuit  Court  of  Appeals 
agreed  and  reversed  the  conviction.  On 
appeal,  the  Supreme  Court  held  that 
“  *  *  *  the  District  Court  ruled  properly 
when  it  withheld  from  the  jury  all  ques¬ 
tions  concerning  the  truth  or  falsity  of  the 
religious  beliefs  or  doctrines  of  [the  defend¬ 
ants].”  The  Court  then  noted  that  the  de¬ 
fendants  urged  other  grounds  for  support¬ 
ing  the  reversal  of  the  convictions,  but  it 
refused  to  consider  those  contentions  before 
giving  the  circuit  court  an  opportunity  to 
consider  the  issues  first.  322  U.S.  at  88,  64 
S.Ct.  at  887.  Ballard  did  not  address  the 
question  of  the  propriety  of  submitting  the 
issue  of  the  defendants’  sincerity  to  the 
jury.  In  addition,  the  defendants  in  Ballard 
were  the  very  individuals  accused  of  actual¬ 
ly  making  the  statements  at  issue.  The 
liability  of  a  religious  organization  for  the 
statements  of  its  agents  was  not  discussed. 

In  the  situation  presented  here,  it  is  diffi¬ 
cult  to  determine  whose  sincerity  or  good 
faith  the  jury  could  be  asked  to  determine. 
Is  the  religious  organization  to  be  held  lia¬ 
ble  if  one  of  its  ministers  is  less  than  a  true 
believer?  Or  is  it  to  be  saved  from  liability 
if  the  individual  who  makes  the  statement 
truly  believes,  but  others  in  the  church  do 
not?  fi 

In  Foundings  Church  of  Scientology  v. 
United  States,  supra,  the  court  suggested 
that  liability  might  attach  if  it  were  shown 
“  *  *  *  that  an  item  (book,  pamphlet, 

advertising  flier)  makes  out  a  self-suffi¬ 
cient  non-religious  claim  for  Scientology 

services,  to  which  a  religious  appeal  has 
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been  merely  tacked  on."  409  F.2d  at 
1165.  (Emphasis  supplied.) 

As  we  have  indicated,  defendants  could  be 
held  liable  if  the  jury  found  that  the 
courses  and  services  offered  by  the  Mission 
to  plaintiff  were  offered  for  a  wholly  secu¬ 
lar  purpose.  A  wholly  secular  purpose 
means  that,  at  the  time  they  were  made  to 
this  plaintiff,  the  statements  were  made  for 
a  purpose  other  than  inducing  plaintiff  to 
join  or  participate  in  defendants’  religion. 

A  wholly  secular  purpose,  in  this  regard, 
would  include,  but  not  be  limited  to,  the 
intention  solely  to  obtain  money  from  plain¬ 
tiff.  On  this  record  it  would  have  been 
proper  to  instruct  the  jury  that  it  is  possible 
to  find  that  the  services  were  offered  on  a 
wholly  secular  basis,  notwithstanding  the 
fact  that  plaintiff  was  required  to  join  the 
Church  of  Scientology  in  order  to  partici¬ 
pate  and  that  the  materials  she  was  given 
to  read  stated  that  Scientology  is  a  religion. 

A  jury  could  find  that  the  courses  and 
services  were  offered  on  a  secular  basis  and 
that  a  religious  designation  had  been  mere¬ 
ly  “tacked  on.”  Phrasing  the  issue  as  one 
of  good  faith  was  therefore  misleading  and 
erroneous. 

Defendants  also  contend  that  the  instruc¬ 
tion  improperly  placed  on  them  the  burden 
of  proof  on  the  question  of  the  religious 
nature  of  the  representations.  They  con¬ 
tend  that  it  was  improper  to  require  that 
they  prove  the  statements  were  religious 
when  it  was  plaintiff’s  burden  to  prove 
knowledge  of  falsity  to  recover  for  fraud. 
Defendants  confuse  the  burden  of  proving 
fraud  with  the  burden  of  proving  the  af¬ 
firmative  defense  of  freedom  of  religion. 
As  this  instruction  indicates,  it  is  appropri¬ 
ate  for  the  jury  to  consider  the  matter  of 
the  defense  first,  before  reaching  the  issue 
of  the  truth  or  falsity  of  the  statements  for 
deciding  the  issue  of  fraud.  That  approach 
makes  good  sense  in  this  context. 

In  summary,  we  conclude  that  the  mo¬ 
tions  of  all  defendants  for  directed  verdicts 
on  the  claims  for  outrageous  conduct  should 
have  been  granted.  The  motions  of  COSOP 
and  Delphian  for  directed  verdicts  on  plain¬ 
tiff’s  action  for  fraud  should  have  also  been 
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granted.  The  instruction  which  was  given 
regarding  the  Free  Exe.cise  defense  assert¬ 
ed  by  the  remaining  defendants  was  errone¬ 
ous  and  requires  reversal. 

Because  of  the  disposition  we  have  made 
of  the  causes  of  action  and  counts,  this  case 
will  have  to  be  retried.  We  now  turn  to  the 
assignments  of  error  which  raise  issues 
which  are  likely  to  arise  on  re-trial. 

EXHIBITS 

[17, 18]  Defendants  assign  error  to  the 
exclusion  of  three  exhibits  offered  to  show 
the  good  faith  of  the  individual  who  in¬ 
formed  plaintiff  that  L.  Ron  Hubbard  had 
an  honorary  degree  from  Sequoia  Universi¬ 
ty  and  a  degree  from  Princeton  University. 
Those  exhibits  were  photocopies  of  a  tele¬ 
gram  and  two  certificates.  Plaintiff  object¬ 
ed  to  the  exhibits  on  the  grounds  of  lack  of 
authentication  and  hearsay.  The  objections 
were  sustained.  Those  objections  were  not 
well  taken.  The  exhibits  were  offered  to 
show  the  state  of  mind  of  the  individual 
who  made  the  representations  regarding 
Hubbard’s  background  to  plaintiff.  That 
individual  testified  that  he  had  seen  the 
exhibits  before  talking  with  plaintiff  and 
believed  them  to  be  true.  Neither  the  truth 
of  the  matter  contained  in  the  exhibits  nor 
their  authenticity  was  asserted  by  defend¬ 
ants.  The  state  of  mind  of  the  one  accused 
of  making  fraudulent  representations  is 
clearly  at  issue  where  one  of  the  elements 
to  be  shown  is  the  speaker’s  knowledge  of 
the  falsity  of  the  representation  being 
made.  See  Linebaugh  v.  Portland  Mort¬ 
gage  Co.,  116  Or.  1,  239  P.  196  (1925); 
Seaside,  City  of  v.  Randles,  92  Or.  650,  180 
P.  319  (1919).  The  exhibits  were  relevant 
to  that  state  of  mind,  and  their  exclusion 
was  error. 

INSTRUCTIONS 

[19]  u  Defendants  assign  error  to  the  giv¬ 
ing  of  certain  instructions  and  the  failure  to 
give  other  instructions.  The  first  assign¬ 
ment  we  consider  is  the  failure  of  the  trial 
court  to  give  defendants’  requested  instruc¬ 
tion  defining  “justifiable  reliance”  as  fol¬ 
lows: 
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“A  pari)  claiming  to  have  been  de¬ 
frauded  by  a  false  representation  must 
not  only  have  acted  in  reliance  thereon, 
but  must  have  been  justified  in  such  re¬ 
liance,  that  is,  the  situation  must  have 
been  such  as  to  make  it  reasonable  for 
him,  in  the  light  of  the  circumstances  and 
his  intelligence,  experience  and  knowl¬ 
edge,  to  accept  the  representation  with¬ 
out  making  an  independent  inquiry  or 
investigation.” 

The  court  instructed  the  jury  that  to  find 
for  plaintiff  it  must  find  that  “  *  *  *  the 
plaintiff  having  a  right  to  do  so,  reasonably 
relied  upon  the  representation  and  did  not 
know  it  was  false.”  We  believe  the  instruc¬ 
tion  given  by  the  trial  court  “adequately 
and  accurately  state[d]  the  applicable  law\” 
Bowlds  v.  Taggesell  Pontiac ,  245  Or.  86,  95, 
419  P.2d  414  (1966);  see  also  Yardley  v. 
Rucker  Brothers  Trucking,  Inc.,  42  Or.App. 
239,  600  P.2d  485  (1979),  rev.  den.  288  Or. 
335  (1980).  It  wras  not  error  for  the  trial 
court  to  refuse  to  give  the  instruction  re¬ 
quested  by  defendants. 

[20]  Defendants  also  assign  error  to  the 
failure  to  give  their  requested  instruction 
defining  “material  fact.”  The  court  in¬ 
structed  the  jury  that  there  must  have  been 
“a  false  representation  of  material  fact”  in 
order  to  find  for  the  plaintiff  on  her  fraud 
claim.  Defendants  requested  the  following 
instruction  defining  “material  fact”: 

“A  fact  is  material  if  a  reasonably  pru¬ 
dent  person  under  the  circumstances 
would  attach  importance  to  it  in  deter¬ 
mining  his  course  of  action.” 

Plaintiff  does  not  contend  that  this  in¬ 
struction  is  an  incorrect  statement  of  the 

29.  Defendants’  requested  instructions  were  as 
follows: 

“The  First  Amendment  to  the  United 
States  Constitution  provides  that:  ‘Congress 
shall  make  no  law  respecting  the  establish¬ 
ment  of  religion  or  prohibiting  the  free  exer¬ 
cise  thereof.’ 

“The  Fourteenth  Amendment  to  the  United 
States  Constitution  provides  that:  ‘  *  *  *  No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law;  nor 


law,  but  only  that  it  was  unnecessary  to 
instruct  the  jury  on  the  meaning  of  the 
term  material  because  that  term  was  used 
in  its  usual  and  conventional  sense.  We 
disagree  that  the  instruction  was  unneces¬ 
sary.  The  term  “material  fact,”  as  it  is 
used  as  an  element  of  an  action  for  fraud, 
involves  the  kind  of  objective  standard  in¬ 
cluded  in  the  requested  instruction.  See 
M ill i ken  v.  Green ,  283  Or.  283,  583  P.2d  548 
(1978).  The  dictionary  definition  of  “mate¬ 
rial,”  “being  of  real  importance  or  great 
consequence,”  Webster’s  Third  Internation¬ 
al  Dictionary,  does  not  contain  that  objec¬ 
tive  element.  Defendants  were  entitled  to 
have  the  jury  instructed  on  the  definition  of 
the  term  which  constitutes  an  element  of 
the  action  against  which  they  were  defend¬ 
ing. 

[21]  Defendants  also  contend  that  the 
trial  court  erred  in  failing  to  instruct  the 
jury  that  “fraud  is  never  presumed.” 
W  ithin  the  context  of  the  instructions  as  a 
whole,  see  Yardley  v.  Rucker  Brothers 
Trucking,  Inc.,  supra ,  we  believe  the  jury 
was  adequately  instructed  in  that  regard, 
and  the  failure  to  give  the  instruction  was 
not  error. 

[22]  Defendants  assign  error  to  the  fail¬ 
ure  to  give  their  requested  instructions  con¬ 
taining  the  specific  language  of  the  First 
and  Fourteenth  Amendments  to  the  United 
States  Constitution  and  Article  I,  Sections  2 
and  3  of  the  Oregon  Constitution.29  The 
refusal  to  give  such  instructions  was  not 
error.  The  language  of  the  constitutional 
provisions  is  not  by  itself  a  statement  of  the 
law  which  was  necessary  or  even  particular¬ 
ly  helpful  to  the  jury  in  resolving  the  issues 

deny  any  person  within  its  jurisdiction  equal 
protection  of  the  laws.’ 

“Article  I,  Section  2  of  the  Oregon  Consti¬ 
tution  provides  under  Freedom  of  Worship: 
‘All  men  sh&l  be  secure  in  the  natural  right, 
to  worship  Xlmighty  God  according  to  the 
dictates  of  their  own  consciences.’ 

“Article  I, "Section  3  of  the  Oregon  Consti¬ 
tution  under  Freedom  of  Religious  Opinion 
provides:  ‘No  law'  shall  in  any  case  whatever, 
control  the  free  exercise,  and  enjoyment  of 
religious  opinions,  or  interfere  with  the  rights 
of  conscience.’  ” 
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in  this  case.  Although  it  might  not  have 
been  error  to  give  such  an  instruction,  nei¬ 
ther  was  it  error  to  refuse  to  do  so. 

[23]  Finally,  defendants  assign  error  to 
the  refusal  to  give  the  following  instruc¬ 
tion: 

“The  parties  have  stipulated  that 
Scientology  is  a  religion.  I  instruct  you 
that  for  all  purposes  in  this  case  Scientol¬ 
ogy  is  a  religion  and  the  Church  of  Scien¬ 
tology,  Mission  of  Davis,  and  Church  of 
Scientology  of  Portland  are  religious  in¬ 
stitutions.” 

The  first  portion  of  their  requested  instruc¬ 
tion  is  not  correct.  Plaintiff  did  not  stipu¬ 
late  that  Scientology  is  a  religion.  She 
chose  to  approach  the  problems  presented  in 
this  litigation  on  the  basis  that  it  did  not 
matter  whether  Scientology  is  a  religion, 
because  the  defendants  could  be  liable  in 
any  event.  That  does  not  amount  to  a 
stipulation  that  Scientology  is  a  religion. 
However^  we  have  determined  that  the  rec¬ 
ord  in  this  case  establishes,  as  a  matter  of 
law,  that  Scientology  is  a  religion.  The 
jury  should  have  been  so  informed. 

PUNITIVE  DAMAGES 
The  final  assignment  of  error  we  con¬ 
sider  30  is  the  failure  of  the  trial  court,  on 
motion  by  defendants,  to  withdraw  from 
the  jury  the  claim  for  punitive  damages. 
In  the  trial  court  and  in  this  court  defend¬ 
ants  rely  on  Wheeler  v.  Green ,  286  Or.  99, 
593  P.2d  777  (1979),  for  the  proposition  that 
imposition  of  punitive  damages  is  constitu¬ 
tionally  impermissible  in  the  context  of  free 

30.  Defendants’  other  assignments  of  error  are 
either  mooted  by  our  disposition  of  the  issues 
we  have  discussed,  were  not  preserved  in  the 
trial  court,  or  are,  in  our  estimation,  unlikely  to 
arise  again  on  re-trial. 

31.  Wheeler  v.  Green,  supra ,  is  based  on  the 
Oregon  Constitution.  Defendants  also  rely  on 
Gertz  v.  Robert  Welch,  Inc.,  418  U.S.  323,  94 
S.Ct.  2997,  41  L.Ed.2d  789  (1974),  for  the  prop¬ 
osition  that  punitive  damages  are  constitution¬ 
ally  impermissible  for  defamation.  Gertz,  how¬ 
ever,  does  not  hold  that  punitive  damages  may 
never  be  awarded  for  defamation.  The  Court 
was  concerned  with  the  self-censorship  of  me¬ 
dia  defendants  which  might  result  from  the 
possibility  of  punitive  damage  awards  under 
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speech.31  Defendants  contend  that  that 
proposition  also  applies  to  the  area  of  free 
exercise  of  religion  and  that  statements  ar¬ 
guably  religious  should  not  subject  one  to 
liability  for  punitive  damages  because  of 
the  “chilling  effect”  such  awards  could  have 
on  the  practice  of  religion.  They  make  only 
constitutional  arguments  and  do  not  argue 
that  the  case  is  otherwise  inappropriate  for 
an  award  of  punitive  damages. 

After  the  briefs  in  this  case  were  sub¬ 
mitted,  the  Oregon  Supreme  Court  decided 
Hall  v.  May  Department  Stores  Co.,  supra , 
in  which  it  held  that  punitive  damages  are 
not  available  in  an  action  for  outrageous 
conduct  in  which  the  only  conduct  which 
subjects  the  defendant  to  liability  is 
“speech.”  The  court  stated: 

“When  the  cause  of  defendant’s  liabili¬ 
ty  is  his  ‘abuse’  of  speech  and  expression, 
as  in  the  case  of  defamation,  Wheeler  v. 
Green  holds  that  the  ‘responsibility  for 
the  abuse’  is  confined  to  civil  liability  for 
compensation  only.  Here  the  injury  was 
to  plaintiff’s  person  rather  than  her  repu¬ 
tation,  but  as  long  as  it  resulted  from  an 
‘abuse’  of  speech  only,  the  principle  is  the 
same.”  292  Or.  at  146,  637  P.2d  126. 

It  might  well  be  argued  on  the  basis  of 
the  above  language  that  any  fraud  which 
involves  an  abuse  of  speech  or  expression  is 
similarly  exempt  from  the  imposition  of 
punitive  damages.  The  Supreme  Court  has, 
however,  recognized  the  possibility  of  an 
award  of  punitive  damages  in  cases  involv¬ 
ing  fraud  in  several  recent  opinions.  See, 
e.g.,  Schmidt  v.  Pine  Tree  Land  Dev.,  291 
Or.  462,  631  P.2d  1373  (1981);  Milliken  v. 

state  laws  requiring  less  than  a  showing  of 
actual  malice.  The  Court  stated: 

“We  also  find  no  justification  for  allowing 
awards  of  punitive  damages  against  publish¬ 
ers  and  broadcasters  held  liable  under  state- 
defined  standards  of  liability  for  defamation. 
*  *  In  short,  the  private  defamation  plain¬ 

tiff  who  establishes  liability  under  a  less  de¬ 
manding  standard  than  that  stated  by  New 
Ybrk  Times  [Co.  v.  Sullivan,  376  U.S.  254,  84 
S.Ct.  710,  11  L.Ed.2d  686,  95  A.L.R.2d  1412 
(1964),  that  is  ‘actual  malice’]  may  recover 
only  such  damages  as  are  sufficient  to  com¬ 
pensate  him  for  actual  injury.”  418  U.S.  at 
350,  94  S.Ct.  at  3012. 
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Green,  supra;  Green  v.  Uncle  Don's  Mobile 
City ,  279  Or.  425,  568  P.2d  1375  (1977). 
Although  we  are  not  certain  just  what  the 
analytical  distinction  is,  given  the  broad 
language  in  Hall ,  we  do  not  believe  that  the 
Supreme  Court  intended  to  prohibit  the 
award  of  punitive  damages  in  all  cases  of 
fraud,  and  we  decline  to  do  so  here. 

Defendants,  arguing  without  “benefit”  of 
Hall ,  do  not  claim  that  all  fraud  is  exempt 
from  the  imposition  of  punitive  damages, 
but  that  “  *  *  *  in  the  sensitive  area  of 
First  Amendment  freedoms,  a  plaintiff  can 
recover  only  compensatory  damages.” 
They  contend  that  the  imposition  of  puni¬ 
tive  damages  would  have  a  chilling  effect, 
not  only  on  the  exercise  of  free  speech  and 
association,  but  on  the  free  exercise  of  reli¬ 
gion  as  well. 

[24, 25]  As  we  have  stated,  we  do  not 
agree  that  punitive  damages  are  unavaila¬ 
ble  for  fraud  merely  because  the  fraudulent 
representations  are  “speech.”  Defendants 
suggest  that  because  the  actions  giving  rise 
to  this  cause  of  action  occurred  in  the  con¬ 
text  of  a  religious  organization  of  which 
plaintiff  w'as  a  member,  the  free  exercise  of 
religion  would  be  chilled  by  the  possibility 
of  a  punitive  damage  award.  We  do  not 
believe  that  such  a  chilling  effect  is  a  threat 
to  the  free  exercise  of  religion.  In  order  to 
be  actionable  at  all,  the  statements  alleged 
must  be  found  to  have  been  non-religious  as 
made.  Defendants’  argument  seems  to  lead 
to  the  conclusion  that  religious  organiza¬ 
tions  should  not  be  made  liable  for  punitive 
damages  because  they  are  religious  organi¬ 
zations,  even  if  the  content  of  the  state¬ 
ments  which  they  are  alleged  to  have  made 
is  not  religious.  We  find  no  constitutional 
requirement  for  such  an  exemption.  The 
free  exercise  of  religion  is  sufficiently  pro¬ 
tected  by  the  broad  scope  of  what  is  pro¬ 
tected  as  religious  belief  and  practice  and 
the  fact  that  the  truth  or  falsity  of  such 
religious  beliefs  may  not  be  determined  in 
an  action  for  fraud.  The  trial  court  proper¬ 
ly  denied  defendants’  motion  to  strike  the 
claim  for  punitive  damages. 

Reversed  as  to  defendants  Church  of 
Scientology  of  Portland  and  Delphian  Foun¬ 


dation;  reversed  and  remanded  for  a  new 
trial  as  to  defendants  Samuels  and  Church 
of  Scientology,  Mission  of  Davis. 
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State  appealed  from  an  order  of  the 
Circuit  Court,  Columbia  County,  Delbert  B. 
Mayer,  J.,  dismissing  charge  of  criminal 
trespass  in  the  second  degree  on  double 
jeopardy  grounds  after  defendant  was  con¬ 
victed  of  contempt  and  fined  for  the  same 
conduct  which  had  resulted  in  the  criminal 
charge.  The  Court  of  Appeals,  Thornton, 
J.,  held  that  defendant’s  punishment  for  an 
indirect  contempt  resulting  from  his  disobe¬ 
dience  of  a  restraining  order  did  not  bar 
prosecution  for  criminal  trespass  in  the 
second  degree  involving  the  same  facts. 

Reversed  and  remanded. 

Van  Hoomissen,  J.,  dissented  and  filed 
an  opinion  in  which  Joseph,  C.  J.,  Richard¬ 
son  and  Buttler,  JJ.,  joined. 

n 

*  ^ 

1.  Contempt  <^=>4 

In  a  “civil  contempt”  the  contemnor 
violates  a  decree  or  order  of  the  court  made 
for  the  benefit  of  an  adverse  party  litigant. 

See  publication  Words  and  Phrases 
for  other  judicial  constructions  and 
definitions. 
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Church  of  Scientology  v.  Armstrong 

232  Cal.App.3d  1060;  —  Cai.Rptr.  —  [Aug.  1991] 


[Nos.  B025920,  B038975.  Second  Dist.,  Div.  Three.  July  29,  1991.] 

CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA  et  al.,  Plaintiffs 
and  Appellants,  v. 

GERALD  ARMSTRONG,  Defendant  and  Respondent. 


Summary 

In  an  action  by  the  Church  of  Scientology  against  a  former  member 
alleging  he  converted  to  his  own  use  confidential  archive  materials  and 
disseminated  them  to  unauthorized  persons,  defendant  asserted  the  defense 
of  justification  in  that  he  gave  the  documents  to  his  attorney  because  he 
believed  that  his  life  and  physical  and  mental  well-being,  as  well  as  that  of 
his  wife,  were  threatened  by  the  church.  The  trial  court  entered  judgment 
for  defendant  and  also  entered  an  order  unsealing  the  file  in  the  case, 
vacating  an  order  of  another  judge  who  had  ordered  the  file  sealed. 
(Superior  Court  of  Los  Angeles  County,  No.  C420153,  Paul  G. 
Breckenridge,  Jr.,  and  Bruce  R.  Geernaert,  Judges.) 

The  Court  of  Appeal  affirmed  the  judgment  and  vacated  the  order  unseal¬ 
ing  the  files.  The  court  held  that  the  trial  court  properly  determined  the 
defense  of  justification  applied.  Substantial  evidence  supported  the  trial 
court’s  findings  of  threats  and  that  defendant  believed  the  only  way  he 
could  defend  himself  was  to  take  those  church  materials  that  would  support 
and  corroborate  everything  that  he  had  been  saying  within  the  church  about 
the  founder  and  the  church,  or  refute  allegations  made  against  him  by  the 
church.  The  court  also  held  that  the  trial  court  exceeded  its  authority  in 
vacating  an  order  of  another  judge  sealing  the  record.  The  time  had  long 
since  expired  for  reconsideration  of  the  order  or  relief  therefrom  pursuant 
to  Code  Civ.  Proc.,  §  473,  and  the  parties  had  the  right  to  rely  on  the 
sealing  order.  (Opinion  by  Danielson,  J.,  with  Klein,  P.  J.,  and  Hinz,  J., 
concurring.) 
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(1)  Courts  §  7 — Powers  and  Organization — Public  Records — Sealing. — 

Although  the  California  Public  Records  Act  (Gov.  Code,  §  6250  et 


seq.)  does  not  apply  to  court  records,  they  are  nevertheless  public 
records  available  to  the  public  in  general  unless  a  specific  exception 
makes  specific  records  not  public.  To  prevent  secrecy  in  public  affairs 
public  policy  makes  public  records  and  documents  available  for  public 
inspection  by  members  of  the  general  public.  Statutory  exceptions 
exist,  as  do  judicially  created  exceptions,  generally  temporary  in  na¬ 
ture.'  Although  a  court  has  inherent  power  to  control  its  own  records 
to  protect  rights  of  litigants  before  it,  when  there  is  no  contrary  statute 
or  countervailing  public  policy  the  right  to  inspect  public  records  must 
be  freely  allowed. 

Courts  §  32— Power  and  Duty  of  Courts— Vacating  Order  of  Another 
Judge.— In  an  action  by  a  church  against  a  former  member  for  con¬ 
version  of  church  records,  in  which  another  person  intervened  seeking 


Courts  §  7— Records— Sealing— fcttect  on  Appeal.— n  tdimv.  « 
suined  that  when  parties  stipulate  below  or  convince  the  trial  court  of 
the  need  for  confidentiality  of  court  records,  resulting  in  their  being 
sealed,  no  showing  of  need  must  be  made  to  the  appellate  court. 
Rather,  a  party  seeking  to  lodge  or  file  a  document  under  seal  bears  a 
heavy  burden  of  showing  the  appellate  court  that  the  interest  of  the 
party  in  confidentiality  outweighs  the  public  policy  in  favor  of  open 
court  records.  The  law  favors  maximum  public  access  to  judicial  pro¬ 
ceedings  and  court  records,  which  are  historically  and  presumptively 
open  to  the  public  and  should  not  be  closed  except  for  compelling 
countervailing  reasons. 

Conversion  §  3 — Defenses — Privilege — Self-defense. — A  person  is 
privileged  to  commit  an  act  which  would  otherwise  be  a  trespass  to  or 
a  conversion  of  a  chattel  in  the  possession  of  another,  for  the  purpose 
of  defending  himself  or  a  third  person  against  the  other,  under  the 
same  conditions  which  would  afford  a  privilege  to  inflict  a  harmful  or 
offensive  contact  on  the  other  for  the  same  purpose.  For  the  purpose 
of  defending  his  own  person,  a  person  is  privileged  to  make  intentional 
invasions  of  another’s  interest  or  personality  when  the  person  reason¬ 
ably  believes  that  the  other  person  intends  to  cause  the  confinement  or 
a  harmful  or  offensive  contact  to  the  person,  or  that  such  invasion  of 
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his  interests  is  reasonably  probable,  and  the  person  reasonably  believes  .| 
that  the  apprehended  harm  can  be  safely  prevented  only  by  the 
infliction  of  such  harm  on  the  other  person. 

(5)  Conversion  §  3 — Self-defense — Church  Records — Threats  to  Former 
Member. — In  an  action  by  the  Church  of  Scientology  against  a  former 
member  fpr  conversion  of  church  records,  the  trial  court  properly 
determined  the  defense  of  justification  applied.  Substantial  evidence 
supported  the  trial  court’s  finding  that  defendant  delivered  the  docu¬ 
ments  in  question  to  his  attorney  because  he  believed  that  his  life, 
physical  and  mental  well-being,  as  well  as  that  of  his  wife,  were  threat¬ 
ened  because  the  church  was  aware  of  what  he  knew  about  the  life  of 
the  church  founder,  the  secret  machinations  and  financial  activities  of 
the  church,  and  defendant’s  dedication  to  the  truth.  He  believed  that 
the  only  way  he  could  defend  himself  was  to  take  those  church  materi¬ 
als  that  would  support  and  corroborate  everything  that  he  had  been 
saying  within  the  church  about  the  founder  and  the  church,  or  refute 
allegations  made  against  him  by  the  church.  He  believed  the  only  way 
he  could  be  sure  the  documents  would  remain  secure  for  his  future  use 
was  to  send  them  to  his  attorneys,  and  that  to  protect  himself  he  had 
to  go  public  so  as  to  minimize  the  risk  that  the  founder,  the  church,  or 
any  of  their  agents  would  do  him  physical  harm. 

[See  Cal.Jur.3d,  Conversion,  §  31;  5  Witkin,  Summary  of  Cal.  Law 
(9th  ed.  1988)  Torts,  §  278.] 


Evidence  §  24 — Limited  Admissibility. — In  an  action  by  a  church 
against  a  former  member  for  conversion  of  church  documents,  in 
which  the  defense  was  predicated  on  defendant’s  claim  that  he  reason¬ 
ably  believed  the  church  intended  to  cause  him  harm  and  that  he 
could  prevent  the  apprehended  harm  only  by  taking  the  documents, 
no  miscarriage  of  justice  resulted  from  the  trial  court’s  admission  of 
documentary  and  testimonial  evidence  concerning  the  history  of  de¬ 
fendant’s  relationship  with  the  church,  and  certain  practices  of  the 
church  in  relation  to  its  members,  as  well  as  its  former  members  and 
critics.  The  trial  court  repeatedly  stated  the  evidence  was  limited  to 
proving  defendant’s  state  of  mind  when  he  converted  the  church  docu¬ 
ments.  Certain  testimony  of  defense  witnesses  as  to  which  there  was 
no  showing  defendant  was  aware  of  the  facts  to  which  the  witnesses 
testified  was,  however,  largely  corroborative  of  defendant’s  testimony 
with  respect  to  church  practices  affecting  his  mind,  and  was  relevant 
to  the  issue  of  the  reasonableness  of  his  belief  that  the  church  intended 
to  cause  him  harm. 
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Opinion 

DANIELSON,  J—  In  consolidated  appeals,  the  Church  of  Scientology  (the 
Church')  and  Mary  Sue  Hubbard  (hereafter  collectively  plaintiffs)  appea 
ST2  o"d«rMaf,eyr  appealable  judgment  unsealing  the *  £«£*£ 
Scientology  of  California  v.  Gerald  Armstrong  (B038975),  and  trom  tne 
fudgment°entered  in  the  case  (B025920).  We  vacate  the  order  and  affirm  the 

judgment. 

Facts  and  Procedural  History 

In  the  underlying  action,  the  Church  sued  Armstrong,  a  former  Church 
worker  alleging  he  converted  to  his  own  use  confidential  archive  materials 
and  disseminated  the  same  to  unauthorized  persons,  thereby  breaching  his 
fiduciary  duty  to  the  Church,  which  sought  return  of  the  documents  in 
junctive  relief  against  further  dissemination  of  the  information  contain 
therein,  imposition  of  a  constructive  trust  over  the  property  and  any  profits 
Armstrong  might  realize  from  his  use  of  the  materials,  as  well  as  damages. 
Mary  Sue  Hubbard  (Hubbard),  wife  of  Church  founder  L.  Ron  Hubbard, 
intervened  in  the  action,  alleging  causes  of  action  for  conversion,  invasion  o 
privacy!  possession  of  personal  property  [s/c],  and  declaratory  and  injunc- 
rive  relief  Armstrong  cross-complained,  seeking  damages  for  fraud  inten¬ 
tional  infliction  of  emotional  distress,  libel,  breach  of  contract,  and  tortious 
interference  with  contract. 

With  respect  to  the  complaint  and  complaint-in-intervention  the  trial 
court  found  the  Church  had  made  out  a  pnma  facie  case  of  conversion, 
breach  of  fiduciary  duty,  and  breach  of  confidence,  and  that  Mary  Sue 
Hubbard  had  made  out  a  prima  facie  case  of  conversion  and  invasion  of 
privacy.  However,  the  court  also  determined  that  Armstrong  s  conduct  w 
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•  t'fi  h  in  that  he  believed  the  Church  threatened  harm  to  himself  and  his 
he'  Sd  prevent  such  harm  by  taktng  and  keep.ng  the 

documents. 

Following  those  determinations  the  court 
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2We  later  granted  the  motl°"  a^920  which  b  one  of  the  current  consolidated  ap-  J 
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Breckenridge  having  retired,  Corydon’s  motion  was  heard  by  Judge  Geern- 
aert,  who  made  an  order  dated  November  9,  1988,  which  he  clarified  by 
another  order  dated  November  30,  1988,  which  opened  the  record  not  only 
to  Corydon  but  also  to  the  general  public,  thus  vacating  the  earlier  order 
made  by  Judge  Breckenridge. 

On  December  19,  1988,  plaintiffs  filed  a  timely  notice  of  appeal  from 
those  orders  made  after  appealable  judgment.  That  appeal,  B038975,  is  the 
other  of  the  current  consolidated  appeals. 

On  December  22,  1988,  Division  Four  of  this  court  issued  an  order 
staying  Judge  Geernaert’s  orders  (1)  unsealing  the  record  and  (2)  denying  a 
motion  for  reconsideration  of  the  unsealing  order,  to  the  extent  those  orders 
unsealed  the  record  as  to  the  general  public  and  permitted  review  by  any 
person  other  than  Corydon  and  his  counsel  of  record.  On  December  29, 
1988,  Division  Four  modified  this  stay  order  by  adding  to  it  a  protective 
order  prohibiting  Corydon  and  his  counsel  from  disseminating  copies  of  or 
disclosing  the  content  of  any  documents  found  in  the  file  to  the  public  or 
any  third  party,  except  to  the  extent  necessary  to  litigate  the  actions  to 
which  Corydon  and  the  Church  were  parties.  Corydon  and  his  counsel  were 
also  required  to  make  good  faith  efforts  in  Corydon’s  litigation  to  submit 
under  seal  any  documents  they  found  in  the  file  of  this  case. 

On  this  appeal,  Corydon  argues  in  favor  of  the  trial  court’s  order  unseal¬ 
ing  the  record,  as  he  wishes  to  be  free  of  the  protective  orders  contained  in 
the  modified  stay  order  issued  by  Division  Four. 

The  “ Judgment ”  of  August  10,  1984  (B025920) 

Armstrong’s  taking  of  the  documents  is  undisputed.  The  evidence  relat¬ 
ing  to  his  claim  of  justification,  which  was  found  credible  by  the  trial  court,3 
established  that  Armstrong  was  a  dedicated  member  of  the  Church  for  a 
period  of  12  years.  For  10  of  those  years,  he  was  a  member  of  the  Sea 
Organization,  an  elite  group  of  Scientologists  working  directly  under 
Church  founder  L.  Ron  Hubbard.  In  1979,  Armstrong  became  a  part  of  L. 
Ron  Hubbard’s  “Household  Unit’’  at  Gilman  Hot  Springs,  California. 

In  January  1980,  fearing  a  raid  by  law  enforcement  agencies,  Hubbard's 
representatives  ordered  the  shredding  of  all  documents  showing  that 
Hubbard  controlled  Scientology  organizations,  finances,  personnel,  or  the 

■Plaintiffs'  contention  that  certain  testimony  was  impeached  by  testimony  given  in  other 
proceedings  subsequent  to  the  judgment  herein  is,  of  course,  not  cognizable  on  this  appeal. 
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property  at  Gilman  Hot  Springs.  In  a  two-week  period,  approximately  one 
million  pages  were  shredded  pursuant  to  this  order. 

In  the  course  of  the  inspection  of  documents  for  potential  shredding, 
Armstrong  reviewed  a  box  containing  Hubbard’s  early  personal  letters, 
diaries,  and  other  writings,  which  Armstrong  preserved. 

Thereafter,  Armstrong  petitioned  for  permission  to  conduct  research  for 
a  planned  biography  of  Hubbard,  using  his  discovery  of  the  boxed  materi¬ 
als.  Hubbard  approved  the  petition,  and  Armstrong,  who  had  discovered 
and  preserved  approximately  16  more  boxes  of  similar  materials,  became 
the  senior  personal  relations  officer  researcher.  He  subsequently  moved  the 
materials  to  the  Church  of  Scientology  Cedars  Complex  in  Los  Angeles. 

Hubbard  selected  one  Omar  Garrison  to  write  his  biography.  Armstrong 
became  Garrison’s  research  assistant,  copying  documents  and  delivering  the 
copies  to  him,  traveling  with  him,  arranging  interviews  for  him,  and  gener¬ 
ally  consulting  with  him  about  the  project.  Armstrong  also  conducted  a 
genealogical  study  of  Hubbard’s  family,  and  organized  the  materials  he  had 
gathered  into  bound  volumes  for  Garrison’s  use,  retaining  a  copy  for  the 
Church  archives.  The  number  of  documents  obtained  by  Armstrong  ulti¬ 
mately  reached  500,000  to  600,000.  Within  a  week  after  commencing  the 
biography  project,  Armstrong  and  Garrison  began  to  note  discrepancies 
between  the  information  set  forth  in  the  documents  and  representations 
previously  made  concerning  Hubbard.  Then  Armstrong  was  summoned  to 
Gilman  Hot  Springs,  where  he  was  ordered  to  undergo  a  “security  check’’ 
consisting  of  interrogation  while  connected  to  a  crude  lie-detector  called  an 
E-meter,  to  determine  what  materials  he  had  delivered  to  Garrison  and  to 
meet  charges  that  he  was  speaking  out  against  Hubbard. 

In  November  1981,  Armstrong  wrote  a  report  urging  the  importance  of 
ensuring  the  accuracy  of  all  materials  published  concerning  L.  Ron  Hub¬ 
bard,  and  relating  examples  of  factual  inaccuracies  in  previous  publications. 
In  December  1981,  Armstrong  and  his  wife  left  the  Church,  surreptitiously 
moving  their  possessions  from  the  Church  premises  because  they  knew  that 
persons  attempting  to  leave  were  locked  up,  subjected  to  security  checks, 
and  forced  to  sign  promissory  notes  to  the  Church,  confessions  of  “black- 
mailable  material  obtained  from  their  personal  files,  and  incriminating 
documents,  and  they  were  afraid  that  they  would  be  forced  to  do  the  same. 
Before  leaving,  Armstrong  and  his  wife  copied  a  number  of  documents 
which  he  delivered  to  Garrison  for  his  work  on  the  Hubbard  biography. 
After  leaving,  Armstrong  cooperated  with  his  successor,  assisting  him  in 
locating  documents  and  other  items. 
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Commencing  in  February  1982,  the 

issued  a  senes  of  ■**£«£*“  ch^.ha.  he  had  taken  an 
Armstrong  an  enemy  destructive  rumors  about  senior  Churc 

unauthorized  leave  was  spread  g  1  church.  These  “declares”  sub¬ 
officials,  and  secretly  Jnedto  ^ave  ^  of  the  church,  which 

jected  Armstrong  to  the  Fair  Ga  sued  Qf  Ued  to  or  destroyed 

Perm|or]a  deprived  of  property  or  injured  by’  any  means  by  any  Scientolo¬ 
gist.  ...” 

,  Church  confiscated  photographs  of  Hub- 
At  around  the  same  time,  the  Chur ch ,  c  ^  ^  ^  ^  yirgil  wilhlte 

bard  and  others  that  Amf,tr°n®  rch  members  and  demanded  the  return  of 
When  Armstrong  met  with  C  church  property  and  told  to  get 

These  events  c^edArmaron*  to  ^-"costly  and  harass- 

r la"Thed  author,  G-nsom  feared  that  his  home^  would  be 
burglarized  by  Church  personnel  seeking  to  retrieve 
possession. 

For  these  reasons,  Armstrong  took  a  number  of  documents  from  Garri- 
son  and  sent  them  to  his  attorney. 

Following  commencement  of  the  ^twincident  hif  elbow 

or  shoved  by  one  of  the  Churc  s  mve^g  the  same  investigator 

was  struck  by  an  investigate  ’  and  slammed  on  his  brakes.  This 

Trial  of  the  complain,  and  the  ^  “ 

sitting  without  a  jury,  n  “g  nlaintiff  Church  and  plaintiff  in  inter- 
captioned  “Judgment  ordering  t  complaint  and  complaint-in-inter- 

vention  a"«e„'dan,  Armstrong  have  and  recover  from  each  of  them 

his  costs  and  disbursements. 
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The  Order  Unsealing  the  Record  Must  Be  Reversed 

(1)  “Although  the  California  Public  Records  Act  (Gov.  Code,  §§  6250 
[et  seq.])  does  not  apply  to  court  records  (see  §  6252,  subd.  (a)),  there  can  be 
no  doubt  that  court  records  are  public  records,  available  to  the  public  in 
general  .  .  .  unless  a  specific  exception  makes  specific  records  nonpublic 
(See  Craemer  v.  Superior  Court  (1968)  265  Cal.App.2d  216,  220-222  [71 
CaI.Rptr.  193].)  To  prevent  secrecy  in  public  affairs  public  policy  makes 
public  records  and  documents  available  for  public  inspection  by  .  mem¬ 
bers  cf  the  general  public  .  .  ;  .  [Citations.]  Statutory  exceptions  exist  [cita¬ 
tions],  as  do  judicially  created  exceptions,  generally  temporary  in  nature, 
exemplified  by  such  cases  as  Craemer,  supra,  and  Rosa  to  v.  Superior  Court 
(1975)  51  Cal.App.3d  190  [124  CaI.Rptr.  427],  which  involved  temporary 
sealing  of  grand  jury  transcripts  during  criminal  trials  to  protect  defend¬ 
ant  s  right  to  a  fair  trial  free  from  adverse  advance  publicity.  Clearly,  a 
court  has  inherent  power  to  control  its  own  records  to  protect  rights  of 
litigants  before  it,  but  ‘where  there  is  no  contrary  statute  or  countervailing 
public  policy,  the  right  to  inspect  public  records  must  be  freely  allowed  ’ 

(< Craemer,  supra,  265  Cal.App.2d  at  p.  222.)  The  court  in  Craemer  suggest¬ 
ed  that  countervailing  public  policy  might  come  into  play  as  a  result  of 
events  that  tend  to  undermine  individual  security,  personal  liberty,  or  pri- 
'  vate  property,  or  that  injure  the  public  or  the  public  good.”  (Estate  of 
Hearst{\911)  67  Cal.App.3d  777,  782-783  [136  Cal.Rpir.  821]0  J 

“If  public  court  business  is  conducted  in  private,  it  becomes  impossible  to 
expose  corruption,  incompetence,  inefficiency,  prejudice,  and  favoritism. 

or  this  reason  traditional  Anglo-American  jurisprudence  distrusts  secrecy 
m  judicial  proceedings  and  favors  a  policy  of  maximum  public  access  to 
Pr°^ed‘ngs  and  records  of  judicial  tribunals.  Thus  in  Sheppard  v.  Maxwell 
(1966)  384  U.S.  333,  350  [16  L.Ed.2d  600,  613,  86  S.Ct.  1507],  the  court 
said  it  is  a  vital  function  of  the  press  to  subject  the  judicial  process  to 
extensive  public  scrutiny  and  criticism.’  And  the  California  Supreme  Court 
has  said,  it  is  a  first  principle  that  the  people  have  the  right  to  know  what  is 
done  in  their  courts.  {In  re  Shortridge  (1893)  99  Cal.  526,  530  [34  P  2271) 
Absent  strong  countervailing  reasons,  the  public  has  a  legitimate  interest 

and  right  of  general  access  to  court  records - ”  {Estate  ofHearst,  supra 

67  Cal.App.3d  at  p.  784.)  y 

We  are  unaware  of  any  showing  made  before  Judge  Breckenridge,  other 
than  the  parties’  stipulation,  justifying  sealing  by  the  trial  court  of  the 
record  in  this  case.  However,  inasmuch  as  the  parties  agreed  to  the  sealing 
in  December  of  1986,  and  no  third  party  intervened  at  that  time  to  seek 
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reconsideration  or  review  of  the  court’s  order,  the  order  became  final  long 
before  Corydon  intervened  in  the  action'  almost  two  years  later. 


In  Greene  v.  State  Farm  Fire  &  Casualty  Co.  (1990)  224  Cal.App.3d  1583 
[274  Cal.Rptr.  736],  the  court  stated  at  page  1588:  “The  power  of  one  judge 
to  vacate  an  order  duly  made  by  another  judge  is  limited.  In  Fallon  v. 
Superior  Court  (1939)  33  Cal.App.2d  48,  52  [90  P.2d  858]  we  issued  a  writ 
of  prohibition  restraining  a  successor  law  and  motion  judge  from  vacating 
an  order  of  his  predecessor,  stating,  ‘Except  in  the  manner  prescribed  by 
statute  a  superior  court  may  not  set  aside  an  order  regularly  made.’  In 
Sheldon  v  Superior  Court  (1941)  42  Cal.App.2d  406,  408  [108  P.2d  945]  the 
Court  of  Appeal,  Second  Appellate  District  annulled  the  order  of  one  pro¬ 
bate  judge  which  vacated  the  previously  made  order  of  another  probate 
judge  appointing  an  administrator,  stating  ‘that  a  valid  order  made  ex  parte 
may  be  vacated  only  after  a  showing  of  cause  for  the  making  of  the  latter 
order,  that  is,  that  in  the  making  of  the  original  order  there  was  (1)  inadver¬ 
tence,  (2)  mistake,  or  (3)  fraud.’  Even  more  on  point,  in  Wyoming  Pacific 
Oil  Co.  v,  Preston  (1958)  50  Cal.2d  736,  739  [329  P.2d  489]  the  California 
Supreme  Court  reversed  the  order  of  a  second  judge  dismissing  an  action 
under  former  [Code  of  Civil  Procedure]  section  581a  for  failure  to  make 
service  of  process  within  three  years,  after  a  first  judge  had  found  as  a  fact 
that  the  affected  defendant  was  concealing  himself  to  avoid  service  of  pro¬ 
cess,  quoting  Sheldon.  [Citation.]”  (Fn.  omitted.) 


In  Greene ,  supra ,  Alameda  County  Superior  Court  Judge  Donald  McCul- 
lum  issued  general  order  3.30,  in  which  he  found  it  impracticable,  futile,  or 
impossible  to  bring  certain  cases,  including  Greene ,  to  trial  within  the  appli¬ 
cable  five-year  limitation  period  (Code  Civ.  Proc.,  §  583,  subd.  (b)),  and 
extended  the  deadline  for  bringing  those  cases  to  trial.  Thereafter,  Judge 
Richard  Bartalini,  to  whom  the  case  was  assigned  for  trial,  dismissed  the 
action,  on  motion  of  the  defendants,  for  failure  to  bring  it  to  trial  within  five 
years.  The  court  stated,  “[Defendants  were,  in  effect,  asking  Judge  Bartali¬ 
ni  to  focus  on  the  particular  facts  of  the  case  and,  in  light  of  those  facts,  to 
rethink  Judge  McCullum’s  order  and  to  see  whether  he  agreed  with  it.  No 
statutory  authority  exists  for  such  a  request,  and  Judge  Bartalini  erred  in 
granting  it.  [Citations.]  General  order  3.30  could  ‘not  be  set  aside  simply 
because  “the  court  concludes  differently  than  it  has  upon  its  first  decision.”  ’ 
[Citations.]”  ( Greene  v.  State  Farm  Fire  &  Casualty  Co .,  supra ,  224 
Cal.App.3d  at  p.  1589.) 


(2)  In  our  case,  Corydon  intervened  in  the  action  between  plaintiffs  and 
Armstrong,  seeking  access  to  the  sealed  record  for  the  limited  purpose  of 
preparing  his  own  cases  involving  the  Church.  Judge  Geernaert,  on  his  own 
motion,  vacated  Judge  Breckenridge’s  order  sealing  the  record.  The  time 
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'°"g.  sinDCe  «****'  reconsideration  of  Judge  Breckenridge’s  order 
p  C,v-  Proc  >  §10°8),  or  relief  therefrom  pursuant  to  Code  of  Civil 

lCC  4?3’  and  the  parties  had  the  riSht  to  reIy  on  the  sealing 
order.  No  showing  was  made  other  than  that  supporting  Cory  don’s  motion 

for  acc^  to  the  record/ We  hold  Judge  Geemaertexceeded  hL  authority™ 
vacating  Judge  Breckenridge’s  order  sealing  the  record/ 

The  Record  on  Appeal  Is  Not  Sealed 

k°"  t !he  effect  0f  ,his  “W*1  UP°"  ">«  sealing 

7,7  i  "  / b>'  the  pla,n,,ffs  apparently  assumes  continued 
enectiveness  of  the  order  on  appeal. 

i-  }n  S1ZmPu°n  V‘  SuPerior  Coun  0988)  201  Cal.App.3d  777  1247 
Cal.Rptr.  624]  the  court  referred  to  “an  increasing  trendby  litigants  to 

Se^d  fn  Whenfit.he  P*?ies  stiPulate  below  or  convince  the  trial  Lurt  of 

(,d  mo  fsTl'rT'  A°  Sh°wing  °f  "eed  must  be  made  “  ‘Wa 

c.  “  dfu  P'  785‘)  The  ChamPlon  court  determined  to  the  contrary 
stating  that  a  party  seeking  to  lodge  or  file  a  document  under  seal  bears  a 
eavy  burden  of  showing  the  appellate  court  that  the  interest  of  the  party  in 
confidendahty  outweighs  the  public  policy  in  favor  of  open  court  fiords 

recordrrataILiiXTHm  PiUbhC  t0  judiciaI  Proceedings  and  court 

ecord..  [Citations.]  Judicial  records  are  historically  and  presumptively 

open  to  the  public  and  there  is  an  important  right  of  access  which  should 
ff  p  788°)  CXCePt  f°r  COmpdling  countervailing  reasons.’  [Citation.]”  (Id. 

the  question  whether  the  Churches  complied  therewTth  agreemem  t0  wh,ch  he  refers  "or 

sealing  t°  ZZIZS Z  “sc Wh°  - 

primarily  to  the  documentary  exhibits  lodo^H  in  th  *  a  oUersheim  s  argument  is  directed 
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Dairies’  agreement  to  the  procedure  and  by  the  lower  court’s  sealing  of  its 
records.”  The  quoted  language  appears  at  page  786  of  the  decision,  and 
refers  to  the  court’s  initial  response  to  requests  to  seal  received  in  connec¬ 
tion  with  the  petition,  opposition,  and  amici  curiae  requests.  Later,  a  ter 
receiving  ‘‘rebuttal  briefs,  rebuttal  declarations,  reply  to  amici,  declarations 
in  reply  to  amici,  and  supplemental  declarations,”  (Champion  v.  Superior 
Court,  supra,  201  Cal.App.3d  at  p.  786)  resulting  in  a  file  containing  some 
sealed  documents,  some  public  documents,  and  many  documents  not  yet 
designated  as  sealed  or  public,”  (ibid.)  most  of  which  blended  together 
discussions  of  confidential  and  public  materials,  as  well  as  requests  to  seal 
all  of  the  documents  without  any  explanation  of  why  any  of  the  documents 
deserved  such  treatment  (ibid.),  the  court  stated,  at  page  787,  “it  is  apparent 
that  we  acted  precipitously  in  granting  the  earliest,  unsupported,  requests  to 
seal  documents  lodged  or  filed  in  this  matter.”  While  the  court  did  ultimate- 
ly  grant  the  application  to  seal  the  entire  file,  it  did  so  because  of  the 
confusion  and  undue  complication  and  delay  that  would  be  caused  by 
return  of  the  documents  for  segregation  into  public  and  confidential  por¬ 
tions.  (Id.  at  pp.  789-790.)  lL- 

In  our  case,  plaintiffs  have  not  formally  requested  sealing  of  the  record  on 
appeal  They  argue,  in  seeking  reversal  of  Judge  Geemaert’s  order  vacating 
the  sealing  order  made  in  the  trial  court,  that  their  pursuit  of  an  action 
brought  primarily  for  the  purpose  of  protecting  their  respective  privacy 
interests  in  the  documents  converted  by  Armstrong  should  not  cause  disclo¬ 
sure  of  the  very  information  they  sought  to  protect,  through  references  in 
the  record  to  such  information.  The  argument  is  not  limited  to  any  particu¬ 
lar  portion  or  portions  of  the  voluminous  record  of  the  trial  court  proceed¬ 
ings.  Should  plaintiffs  move  to  seal  the  record  on  appeal,  we  would  require  a 
much  more  particularized  showing. 

The  Defense  of  Justification  Applies  to  the  Causes  of  Action  Alleged 
Against  Armstrong;  the  Judgment  Is  Affirmed 

“One  who  invades  the  right  of  privacy  of  another  is  subject  to  liability  for 
the  resulting  harm  to  the  interests  of  the  other.  (Rest. 2d  Torts,  §  652 A 
(1).)  “The  right  of  privacy  is  invaded  by  tf|]  (a)  unreasonable  intrusion  upon 
the  seclusion  of  another,  ...  or  ...  (c)  unreasonable  publicity  given  to  the 
other’s  private  life  .  .  .  .”  (Rest.2d  Torts,  §  652  A  (2).)  “The  rules  on 
conditional  privileges  to  publish  defamatory  matter  stated  in  §§  594  to 
598A,  and  on  the  special  privileges  stated  in  §§  611  and  612,  apply  to  the 
publication  of  any  matter  that  is  an  invasion  of  privacy.  (Rest. 2d  Torts, 
§  652G.)  Under  section  594  of  the  Restatement  “[a]n  occasion  makes  a 
publication  conditionally  privileged  if  the  circumstances  induce  a  correct  or 
reasonable  belief  that  (a)  there  is  information  that  affects  a  sufficiently 
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important  interest  of  the  publisher,  and  (b)  the  recipient’s  knowledge  of  the 
defamatory  matter  will  be  of  service  in  the  lawful  protection  of  the 
interest.” 

Unless  otherwise  agreed,  an  agent  is  subject  to  a  duty  to  the  principal 
not  to  use  or  to  communicate  information  confidentially  given  him  by  the 
principal  or  acquired  by  him  during  the  course  of  or  on  account  of  his 
agency  or  in  violation  of  his  duties  as  agent,  in  competition  with  or  to  the 
injury  of  the  principal,  on  his  own  account  or  on  behalf  of  another,  al¬ 
though  such  information  does  not  relate  to  the  transaction  in  which  he  is 
then  employed,  unless  the  information  is  a  matter  of  general  knowledge.” 
(Rest. 2d  Agency,  §  395.)  However,  “[a]n  agent  is  privileged  to  protect 
interests  of  his  own  which  are  superior  to  those  of  the  principal,  even 
though  he  does  so  at  the  expense  of  the  principal’s  interests  or  in  disobedi¬ 
ence  to  his  orders.”  (Rest.2d  Agency,  §418.) 

(4)  With  respect  to  plaintiffs’  causes  of  action  for  conversion,  “[o]ne  is 
privileged  to  commit  an  act  which  would  otherwise  be  a  trespass  to  or  a 
conversion  of  a  chattel  in  the  possession  of  another,  for  the  purpose  of 
defending  himself  or  a  third  person  against  the  other,  under  the  same 
conditions  which  would  afford  a  privilege  to  inflict  a  harmful  or  offensive 
contact  upon  the  other  for  the  same  purpose.”  (Rest. 2d  Torts,  §  261.)  “For 
the  purpose  of  defending  his  own  person,  an  actor  is  privileged  to  make 
intentional  invasions  of  another’s  interests  or  personality  when  the  actor 
reasonably  believes  that  such  other  person  intends  to  cause  a  confinement  or 
a  harmful  or  offensive  contact  to  the  actor,  or  that  such  invasion  of  his 
interests  is  reasonably  probable,  and  the  actor  reasonably  believes  that  the 
apprehended  harm  can  be  safely  prevented  only  by  the  infliction  of  such 
harm  upon  the  other.  (See  §  63.)  A  similar  privilege  is  afforded  an  actor  for 
the  protection  of  certain  third  persons.  (See  §  76.)”  (Rest.2d  Torts  §  261 
com.  b.) 

We  find  no  California  case,  and  the  parties  cite  none,  holding  that  the 
above  described  privileges  apply  in  this  state.6  (5)  We  believe  the  trial 

6 N°  Purpose  would  be  served  by  our  engaging  in  an  exhaustive  discussion  of  each  of  the 

points  asserted  by  plaintiffs. 

For  example,  plaintiffs  misconstrue  the  decision  in  Dielemann  v.  Time,  Inc  (9th  Cir  19711 
449  F.2d  245.  The  Dielemann  court  stated:  “Privilege  concepts  developed  in  defamation 
cases  and  to  some  extent  in  privacy  actions  in  which  publication  is  an  essential  component 
arC  r-finVf tV”  deterrnlninS  liability  for  intrusive  conduct  antedating  publication.”  (Id  at 
pp.  249-250.)  The  question  in  that  case  was  whether  the  defendant,  whose  employees  gained 
entrance  to  plaintiff  s  home  by  subterfuge  and  there  photographed  him  and  recorded  his  con¬ 
versation  without  his  consent,  was  insulated  from  liability  by  the  First  Amendment  because 
its  employees  did  these  acts  for  the  purpose  of  gathering  material  for  a  magazine  story  which 
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was  thereafter  published.  The  case  has  nothing  to  do  with  the  justification  asserted  herein. 

Pearson  v.  Dodd  (D.C.  Cir.  1969)  410  F.2d  701  [133  App.D.C.  279],  is  similarly  inapposite. 

Discussing  the  privilege  of  an  agent  set  forth  in  section  418  of  the  Restatement  Second  of 
Agency,  plaintiffs  point  to  the  last  sentence  of  comment  b,  which  reads:  “So,  too,  if  the  agent 
acquires  things  in  violation  of  his  duty  of  loyalty,  he  is  subject  to  liability  for  a  failure  to  use 
them  for  the  benefit  of  the  principal.”  This  language  has  reference  to  the  initial  sentence  of 
the  comment:  “If  the  conflict  of  interests  is  created  through  a  breach  of  duty  by  the  agent,  the 
agent  is  subject  to  liability  if  he  does  not  prefer  his  principal’s  interests.  In  the  present  case, 
the  confl'.ct  was  created  by  the  plaintiffs,  who  threatened  Armstrong  with  harm. 

Referring  to  comment  b  to  section  396  of  the  Restatement  Second  of  Agency,  which  has  to 
do  with  the  use  of  customer  lists  in  unfair  competition,  plaintiffs  urge  that  even  if  Armstrong 
was  privileged  to  verbally  report  to  others  information  he  gained  in  his  capacity  as  an  agent 
of  the  Church,  he  would  not  be  privileged  under  any  circumstances  to  retain  or  disseminate 
Church  documents.  They  also  urge,  based  on  cases  which  are  inapposite  to  that  at  bench, 
that  the  -ustification  defense  applies  only  in  emergency  situations  requiring  immediate  action 
to  avert  danger,  or  where  the  agent  believes  that  the  principal’s  documents  are  the  fruits  or 
instrumentalities  of  crime  or  fraud.  The  court  found,  on  substantial  evidence,  that  Armstrong 
was  under  a  reasonable  apprehension  of  danger  when  he  delivered  the  documents  to  his  attor¬ 
ney.  More  was  not  required. 


court  appropriately  adopted  the  Restatement  approach  respecting  condi¬ 
tional  privilege.  (See  5  Witkin,  Summary  of  Cal.  Law  (9th  ed.  1988) i  Torts 
§  278,  p.360;  Gilmore  v.  Superior  Court  (1991)  230  Cal.App.3d  416,  421 
[281  Cal.Rptr.  343].) 

In  its  statement  of  decision  the  court  found  Armstrong  delivered  the 
documents  in  question  to  his  attorney  “  .  .  .  because  he  believed  that  his 
life,  physical  and  mental  well-being,  as  well  as  that  of  his  wife,  were  threat¬ 
ened  because  the  organization  was  aware  of  what  he  knew  about  the  life  of 
L.  Ron  Hubbard,  the  secret  machinations  and  financial  activities  of  the 
Church,  and  his  dedication  to  the  truth.  He  believed  that  the  only  way  he 
could  defend  himself,  physically  as  well  as  from  harassing  lawsuits,  was  to 
take  from  Omar  Garrison  those  materials  which  would  support  and  corrob¬ 
orate  everything  that  he  had  been  saying  within  the  Church  about  L.  Ron 
Hubbard  and  the  Church,  or  refute  the  allegations  made  against  him  in  the 
April  22  suppressive  person  declare.  He  believed  that  the  only  way  he  could 
be  sure  that  the  docu'ments  would  remain  secure  for  his  future  use  was  to 
send  them  to  his  attorneys,  and  that  to  protect  himself,  he  had  to  go  public 
so  as  to  minimize  the  risk  that  L.  Ron  Hubbard,  the  Church,  or  any  of  their 
agents  would  do  him  physical  harm.”  The  court’s  findings  were  substantial¬ 
ly  supported  by  the  evidence  adduced  at  trial. 

Admission  of  Documentary  and  Testimonial  Evidence  Over  Appellants' 
Objections  Did  Not  Result  in  a  Miscarriage  of  Justice 

(6)  Armstrong’s  defense  was  predicated  on  his  claim  that  he  reasonably 
believed  the  Church  intended  to  cause  him  harm,  and  that  he  could  prevent 
the  apprehended  harm  only  by  taking  the  documents,  even  though  the 
taking  resulted  in  harm  to  the  Church. 
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Plaintiffs  complain  of  the  trial  court’s  admission  of  documentary  and  .■ 
testimonial  evidence  concerning  the  history  of  Armstrong’s  relationship  v 
with  the  Church,  and  certain  practices  of  the  Church  m  relation  to  its 
members,  as  well  as  its  former  members  and/ or  critics.  The  record  is  replete 
with  statements  of  the  court’s  recognition  of  the  limited  purpose  for  which 
the  complained  of  statements  were  properly  admitted,  i.e,  to  prove  Arm¬ 
strong’s  state  of  mind  when  he  converted  the  Church’s  documents.  These 
statements  are  referenced  in  Armstrong’s  briefs,  and  acknowledged  by 
plaintiffs. 

.  i 

Plaintiffs  complain  that  certain  testimony  of  defense  witnesses  was  irrele¬ 
vant,  as  there  was  no  showing  that  Armstrong  was  aware  of  the  facts  to 
which  the  witnesses  testified.  The  testimony  in  question  was  largely  corrob¬ 
orative  of  Armstrong’s  testimony  with  respect  to  Church  practices  affecting 
his  state  of  mind,  and  was  relevant  to  the  issue  of  the  reasonableness  of  his 

belief  that  the,  Church  intended  to  %use  him  hanp.  .  ..  _ 

Plaintiffs  complain,  finally,  that  the  trial  court’s  statement  of  decision 
shows  the  court  improperly  considered  the  evidence  admitted  for  the  unit¬ 
ed  purpose  of  establishing  Armstrong’s  state  of  mind.  We  are  satisfied  the 
complained  of  comments  reflect  the  court’s  findings  on  the  elements  of  the 
justification  defense  asserted  by  Armstrong,  and  that  neither  the  admission 
of  the  evidence  nor  the  court’s  comments  resulted  in  a  miscarriage  of  jus¬ 
tice;  .(Cal.  Const.,  art.  VI,  §  13.) 

i 

Decision 

The  judgment  is  affirmed.  The  order  vacating  the  order  sealing  the  record 
in  the  trial  court  is  reversed.  Each  party  to  bear  its  own  costs  on  this  appeal. 

Klein,  P.  J.,  and  Hinz,  J.,  concurred. 
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(368)  CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA  v.  COMMR.  381 

incurred  in  'carrying  on  a  trade  or  business/  ”  holding  that  the 
purchase  and  sale  of  stock  "do  not  rise  to  the  level  of  a  'trade 
or  business.’  "Purvis  v.  Commissioner,  530  F.2d  1332, 1334  (9th 
Cir.  1976),  affg.  a  Memorandum  Opinion  of  this  Court. 

Thus,  section  162(e)  imposes  the  same  condition  to  deduct¬ 
ibility  as  does  section  162(a),  i.e.,  that  the  expenses  sought  to 
be  deducted  must  be  incurred  or  paid  in  carrying  on  a  trade  or 
business.  We  have  concluded  above  that  Mr.  Rockefeller’s 
holding  of  a  series  of  public  offices  during  his  long  and 
distinguished  career  did  not  constitute  a  single  trade  or 
business;  the  performance  of  the  functions  of  each  public  ofTice 
was  a  separate  business.  We  have  also  concluded  that  his 
congressional  confirmation  expenses  were  not  incurred  in 
carrying  on  the  performance  of  the  functions  of  the  Office  of 
the  Vice  President,  but  in  seeking  to  attain  that  Office.  Mr. 
Rockefeller’s  expenses  in  connection  with  the  hearings  are 
not,  therefore,  deductible  under  section  162(e).13 

To  reflect  the  foregoing, 


Decision  will  be  entered  for  the  respondent. 


Church  of  Scientology  of  California,  Petitioner  v. 
Commissioner  Of  Internal  Revenue,  Respondent 

Docket  No.  3352—78.  Filed  September  24,  1984. 

Petitioner,  a  Church  incorporated  in  the  State  of  California 
was  granted  tax-exempt  status  in  1957  under  sec.  501(cX3),’ 
I.R.C.  1954.  In  1967,  respondent  sent  petitioner  a  letter  revoking 
its  exemption  following  an  audit  of  petitioner’s  records  which 
was  in  part  sparked  by  litigation  involving  the  tax-exempt 
status  of  an  affiliated  Church  of  Scientology.  Subsequent  to 
issuing  the  letter  of  revocation,  respondent  conducted  several 
audits  of  petitioner’s  records  for  various  tax  years  and  also 


sZTlW)  R  1447’ to  accomp“y  HI  10650, 87 th  Cong.,  2d 

•W L.  C  B'  406.  *22,  “>  a°te  12  supra,  dates  that  expenses,  in  order  to  be  deductible 

Sr»l'l^t?“*C!T  le*i3lativ*  »•“«.  such  as  nominations."  Petitioner,  argue 
ebbomtely  that  this  sentence  was  not  intended  to  refer  to  a  taxpayer’s  own  nomination  to  office 

Sw "ZT  TST”  *°  reai0“ble’  but  »  merely  “P  the  fact  that  sec.  162(e)  has 

undertaken  in  ™  pr~nted’  •“*»  •uthorixe.  deductions  for  lobbying 
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reviewed  the  tax  statue  of  several  affiliated  churches.  Petitioner 
was  also  investigated  by  several  intelligence  groups  which 
respondent  specially  formed  during  1969  through  1975  to 
investigate  taxpayers  allegedly  selected  by  essentially  political 
criteria.  During  the  period  that  petitioner’s  taxes  were  under 
administrative  review,  petitioner  conspired  to  prevent  the  IRS 
from  determining  and  collecting  taxes  due  from  petitioner  and 
affiliated  churches.  Petitioner  sold  religious  services,  and 
artifacts  according  to  a  -fixed-fee  schedule  through  its  branch 
churches  and  franchises.  Petitioner’s  profits  from  these  sales 
were  not  less  than  $1,494,617.53  in  1970,  $881,131.18  in  1971, 
and  $1,707,287.17  in  1972.  Petitioner  maintained  large  cash 
reserves  in  a  sham  corporation  and  in  a  bogus  trust  controlled 
by  key  church  officials  including  petitioner’s  founder.  Held, 
petitioner  was  not  the  victim  of  selective  enforcement  of  the  tax 
laws  since  the  notice  of  deficiency  was  based  on  valid  regulatory 
considerations.  Held,  further,  various  other  asserted  constitu¬ 
tional  rights  of  petitioner  not  violated.  Held,  further,  petitioner 
was  not  operated  exclusively  for  an  exempt  purpose  under  sec. 
501(cX3),  I.R.C.  1954,  since  petitioner  had  a  substantial  commer¬ 
cial  purpose,  since  its  net  earnings  benefited  key  Scientology 
officials,  and  since  it  had  the  illegal  purpose  of  conspiring  to 
impede  the  IRS  from  collecting  taxes  due  from  petitioner  and 
affiliated  churches  and  thus  its  activities,  dictated  at  the  highest 
level,  violated  well-defined  public  policy. 

Robert  H.  Harris ,  Christopher  Cobb,  Michael  Wells,  and 
Peter  Young,  specially  recognized,  for  the  petitioner. 

Martin  D.  Cohen,  for  the  respondent. 


Sterrett,  Judge:  Petitioner,  the  Church  of  Scientology  of 
California  (California  Church  or  Church),  was  incorporated  as 
a  nonprofit  corporation  in  the  State  of  California  in  1954.  In 
1957,  respondent  recognized  petitioner  as  an  organization 
described  in  section  501(cX3)1  exempt  from  Federal  income 
taxes  under  section  501(a).  In  1967,  respondent  revoked  peti¬ 
tioner’s  tax-exempt  status.  Following  an  extensive  audit  of 
petitioner  s  records  for  the  year  1971—74,  respondent,  by  notice 
of  deficiency  dated  December  28, 1977,  determined  deficiencies 
in  petitioner’s  Federal  income  taxes  and  additions  to  tax  as 
follows: 

'Unleee  otherwise  indicated,  all  aectioc  referencee  are  to  the  Internal  Revenue  Code  of  1964  ee 
mended  and  in  effect  during  the  taxable  years  in  issue. 
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Taxable  year 

1970 

1971 

1972 


Deficiency 

$581,245.29 

70,881.48 

498,332.10 


Addition  to  tax 
under  tec.  6651(a) 
$145,311.32 
17,720.37 
124,583.02 


The  controversy  in  this  case  is  simply  stated:  Petitioner 
c  aims  it  is  exempt  from  taxation,  and  respondent  claims  it  is 
not.  Subsumed  within  this  simple  controversy,  however,  are 
numerous  and  complex  subsidiary  issues  including  several 
challenges  to  the  constitutionality  of  section  501(cX3).  The 
questions  presented  for  resolution  in  this  case  are: 

(1)  Is  the  notice  of  deficiency  null  and  void  because  respon- 
den  never  issued  a  final  letter  of  revocation  of  exempt  status? 

(2)  Is  the  notice  of  deficiency  or  the  letter  revoking  petition- 

^  f,  tax'®xempt  ®tftus  based  uP°n  political  animus  or  hostility 
to  the  religion  of  Scientology  in  violation  of  the  First  and  Fifth 
Amendments? 

(3)  Do  the  express  conditions  in  section  501(cX3)  for  exempt¬ 
ing  religious  organizations  from  taxation  violate  the  First 
Amendment  because  they  tax  religious  income? 

.  ^  D?  tbe  exPress  conditions  in  section  501(cX3)  for  exempt- 
mg  re  lgious  organizations  from  taxation  violate  the  First 
Amendment  because  the  Government  has  no  compelling 
interest  in  taxing  religious  income? 

(5)  Are  the  express  conditions  in  section  501(cX3)  for  exemnt- 
relwous  organisations  overbroad  provisions  becauseThey 
restrict  commercial  activity  in  aid  of  religion  which  is  affirms 
t.vely  protected  by  the  free  exercise  clause7 

*re  th‘  exPress  toplied  statutory  conditions  for 
exempting  religious  organizations  from  taxation  unduly  vague 
m  vtolatmn  of  the  First  and  Fifth  Amendments7 

NiD°“,SMti°n  ™  violate  the  establishment  clause  of 

‘h,  £f  A“/nd“e"t  b«‘"“  **•  enforcement  advances  some 
religions  and  inhibits  others? 

(8)  Does  section  S01(cX3)  violate  the  establishment  clause 
because  its  enforcement  results  in  excessive  Govern^ 
entanglement  in  church  affairs? 

the  First-  Amendment’s  protection  for  religious 

cT^d  ™  *  pet,Jtioner  of  the  burden  of  proof  in  this 

ca^e  and  require  respondent  to  assume  it? 
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(10)  Is  the  statutory  scheme  prohibiting  some  tax-exempt 
organizations  but  not  others  from  using  their  net  earnings  to 
benefit  private  interests  arbitrary  and  capricious? 

(11)  Does  the  application  of  common  law  charitable  trust 
doctrine  to  churches,  requiring  their  conformity  to  fundamen¬ 
tal  public  policy  standards  evidenced  by  criminal  or  civil 
statutes,  violate  the  free  exercise  clause  of  the  First  Amend¬ 
ment  because  there  are  less  restrictive  ways  of  regulating 
church-sponsored  misconduct? 

(12)  Does  the  retroactive  application  of  public  policy  stan¬ 
dards  derived  from  the  common  law  of  charitable  trusts  to 
petitioner’s  operations  deprive  petitioner  of  due  process  of  law 
in  violation  of  the  Fifth  Amendment? 

(13)  May  respondent,  consistent  with  fairness,  be  heard  to 
argue  after  the  start  of  trial  the  new  position  that  the  United 
Kingdom  Church  of  Scientology  (United  Kingdom  Church)  is  a 
branch  of  petitioner? 

(14)  During  the  years  1970,  1971,  and  1972  did  petitioner’s 
activities  include  a  substantial  commercial  purpose? 

(15)  During  the  taxable  years  in  issue,  did  any  part  of 
petitioner’s  net  earnings  inure  to  the  benefit  of  any  private 
shareholder  or  individual? 

(16)  During  the  taxable  years  in  issue,  did  petitioner’s 
activities  violate  common  law  standards  of  public  policy 
applicable  to  charities  and  incorporated  in  section  501(cX3)? 

(17)  If  petitioner  is  not  exempt  from  taxation,  can  the 
determinations  in  respondent’s  notice  of  deficiency  be  upheld? 

(18)  Is  petitioner  liable  for  additions  to  tax  under  section 
6651(a)  for  willfully  failing  without  reasonable  cause  to  file 
corporate  income  tax  returns  (Forms  1120)  in  1970,  1971,  and 
1972? 

—  -  -  -  r 

.j  . 

FINDINGS  OF  FACT 

Some  of  the  facts  have  been  stipulated.  They  represent  a 
miniscule  part  of  the  record.  In  some  instances,  the  stipulated 
facts  were  contradicted  by  the  remainder  of  the  record.  We, 
therefore,  decline  to  incorporate  in  toto  the  stipulations  of  fact 
in  our  findings.  Instead,  we  have  made  our  own  findings, 
giving  weight  to  the  stipulations  only  where  their  trustworthi¬ 
ness  was  not  discredited  by  the  remainder  of  the  record. 
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Petitioner,  the  Church  of  Scientology  of  California,  was 
incorporated  on  February  18,  1954,  as  a  nonprofit  corporation 
in  the  State  of  California.  When  the  petition  herein  was  filed, 
petitioner’s  principal  place  of  business  was  located  at  5930 
Franklin  Avenue,  Los  Angeles,  CA.  Petitioner  was  one  of 
many  churches  of  Scientology  organized  worldwide.  During 
the  tax  years  at  issue,  1970-72,  it  was  considered  the  "Mother 
Church”  of  all  churches  of  Scientology  in  the  United  States. 

The  parties  have  stipulated  that  petitioner  was  organized 
exclusively  for  religious  purposes  and  that  petitioner  has 
satisfied  the  organizational  requirements  found  in  section 
1.501(cX3)— 1(b),  Income  Tax  Regs.  The  Court  adopts  this 
stipulation  and  finds  that  petitioner  was  organized  to  propo- 
gate  the  faith  of  Scientology,  a  religion  founded  by  L.  Ron 
Hubbard,  through  such  means  as  the  indoctrination  of  the 
laity,  the  training  and  ordination  of  ministers,  the  creation  of 
congregations,  and  the  provision  of  support  to  affiliates  and 
similar  organizations. 


The  Religion 


Scientology  teaches  that  the  individual  is  a  spiritual  being 
having  a  mind  and  a  body.  Part  of  the  mind,  called  the 
"reactive  mind”  is  unconscious.  It  is  filled  with  mental  images 
that  are  frequently  the  source  of  irrational  behavior.  Through 
the  administration  of  a  Scientology  process  known  as  "audit¬ 
ing,”  an  individual,  called  a  "preclear,”  is  helped  to  erase  his 
reactive  mind  and  gain  spiritual  competence.  A  trained 
Scientologist  known  as  an  "auditor”  administers  the  auditing. 
He  is  aided  by  an  electronic  device  called  an  "E-meter”  which 
helps  the  auditor  identify  areas  of  spiritual  difficulty  for  the 
preclear  by  measuring  skin  responses  during  a  question  and 
answer  session. 

Scientology  teaches  that  spiritual  awareness  is  achieved  in 
stages.  The  religion  defines  different  levels  of  awareness  and 
prescribes  the  requisite  auditing  to  achieve  each  level.  L  Ron 
Hubbard  researched  and  developed  the  spiritual  awareness 
levels  and  the  courses  to  train  auditors.  During  the  docketed 
years,  L.  Ron  Hubbard  continued  this  research.  A  chart 
entitled  "Classification  Gradation  and  Awareness  Chart  of 
Levels  and  Certificates”  depicts  levels  of  spiritual  awareness 
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and  corresponding  auditor  training  requirements  in  effect  in 
1970. 

One  of  the  tenets  of  Scientology  is  that  anytime  a  person 
receives  something,  he  must  pay  something  back.  This  is  called 
the  doctrine  of  exchange.  Petitioners  branch  churches  applied 
this  doctrine  by  exacting  a  "fixed  donation”  for  training  and 
auditing. 

Scientology  is  an  international  religion,  and,  during  the 
docketed  years,  there  were  numerous  churches  of  Scientology 
around  the  world.  These  churches  were  organized  along 
hierarchical  lines  according  to  the  level  of  services  (training 
and  auditing)  they  were  authorized  to  provide.  Churches 
which  delivered  Scientology  services  at  the  lowest  levels  were 
called  "franchises”  and  later  "missions.”  Churches  which 
delivered  auditing  (also  referred  to  as  "processing”)  through 
Grade  IV  and  training  through  Level  IV  as  depicted  on  the 
Classification  Gradation  and  Awareness  Chart  were  known  as 
"Class  IV  Orgs.”  Saint  Hill  Organizations  and  Advanced 
Organizations  offered  intermediate  and  higher  level  services. 
A  branch  of  petitioner  known  as  "Flag”  offered  the  highest 
level  training  and  auditing. 

Petitioner’s  branch  churches  were  opened  daily  and  nightly 
to  provide  auditing  and  training.  Petitioner’s  ministers  also 
officiated  at  weekly  Sunday  services  and  performed  services 
such  as  marriages,  baptisms,  and  funerals. 


Corporate  Structure 


The  parties  stipulated  to  seven  divisions.  They  are: 

(1)  San  Francisco  Organization  (SFO)  ■ 

(2)  Los  Angeles  Organization  (LAO) 

(3)  American  Saint  Hill  Organization  (ASHO) 

(4)  Advanced  Organization  of  Los  Angeles  (AOLA) 

(5)  Flag  Operations  Liaison  Office  (FOLO  or  FOLO  WUS) 
(prior  to  June  6,  1972,  known  as  United  States  Liaison  Office 
(USLO)) 

(6)  Flag  ' 

(7)  United  States  Guardian  Office  (USGO) 

In  addition  to  these  seven  stipulated  divisions,  we  find  that 
Scientology  churches  and  organizations  in  the  United  King¬ 
dom  (hereinafter  collectively  referred  to  as  the  United  King- 
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dom  Church)  were  part  of  the  California  Church. 

Furthermore,  the  Operation  Transport  Corporation,  Ltd.  (also 
known  as  Operation  Transport  Services,  OTC  or  OTS),  a 
noncharitable  Panamanian  corporation,  had  no  true,  indepen¬ 
dent  existence  apart  from  petitioner’s  Flag  division. 

A.  The  Stipulated  Divisions 

The  San  Francisco  Organization  (SFO)  and  the  Los  Angeles  ,  '  j 

Organization  (LAO)  were  both  "Class  IV  organizations.”  As  i  j  |  j  I 

such,  they  were  authorized  to  conduct  training  through  Class 
IV  and  auditing  through  Grade  IV  as  depicted  on  the  Classifi¬ 
cation  Gradation  and  Awareness  Chart.  They  were  open  7  days  ; 

a  week  for  training  and  auditing  and  related  activities.  The  ’ 

American  Saint  Hill  Organization  (ASHO)  located  in  Los  .  j 

Angeles,  like  SFO  and  LAO,  provided  auditing  and  training, 
but  at  higher  levels.  ASHO  also  published  and  distributed 
Scientology  books,  prerecorded  tapes,  and  E-meters  through¬ 
out  the  United  States.  The  staff  at  ASHO  were  mostly 
members  of  the  Sea  Organization,  an  elite  order  of  Scientolo¬ 
gists.  The  Advanced  Organization  of  Los  Angeles  (AOLA) 
provided  high  levels  of  auditing  and  training  to  persons  who 
had  completed  services  at  a  Class  IV  organization.  The  staff  at 
AOLA  were  mostly  Sea  Organization  members,  and  the 
parishioners  came  from  all  over  the  United  States  and 
Canada. 

The  Flag  Operations  Liaison  Office  (FOLO),  located  in  Los 
Angeles,  was  an  administrative  unit  of  the  California  Church.8 
It  did  not  provide  religious  services  except  to  the  staff.  FOLO 
relayed  administrative  advice  emanating  from  Flag,  the  head¬ 
quarters  of  the  California  Church,  to  other  branches  of  the 
California  Church  and  to  other  Scientology  churches.  The  staff 
at  FOLO  played  a  significant  role  in  promoting  the  growth  and 
development  of  Scientology  by  providing  training  to  staff  from 
other  organizations,  by  supervising  the  implementation  of  new 
programs  developed  at  Flag,  and  by  providing  administrative 
assistance  to  new  organizations.  FOLO  also  relayed  funds  from 
other  branches  of  the  California  Church  and  from  other 
churches  to  Flag.  The  staff  at  FOLO  were  members  of  the  Sea 

*As  POLO  evolved  and  developed,  it  went  through  several  name  change*.  At  it*  inception  it  was 
called  Operation  Transport  Liaison  Office  (OTL).  It  then  became  variously  referred  to  as  the 
Continental  Liaison  Office  (CLO)  and  the  United  State*  Liaison  Office  (USLO).  Finally,  it  was 
designated  Flag  Operation  Liaison  Office,  Western  United  State*  (FOLO  WUS  or  FOLOX 


(381) 


* 


i 


388  83  UNITED  STATES  TAX  COURT  REPORTS 

Organization.  Other  Scientology  Churches  in  the  United 
States  and  abroad  had  counterpart  FOLO  units. 

Flag  was  the  highest  division  of  the  California  Church.  It 
provided  spiritual  leadership.  It  also  acted  as  petitioner’s 
administrative  center.  During  the  taxable  years,  the  Flag 
division  was  headquartered  aboard  a  ship,  the  Apollo ,  which 
cruised  the  Mediterranean  Sea  and  docked  in  various 
countries  along  its  shores.  L.  Ron  Hubbard,  his  wife,  Mary  Sue, 
and  their  family  lived  on  the  Apollo  with  other  members  of  the 
ship’s  crew  and  staff.  All  staff  and  crew  were  Sea  Organization 
members.  Flag  also  had  two  outposts:  The  Tangier  Reception 
Center  (TRC)  and  the  Mission  European  Agency  (MEA).  MEA 
served  as  a  relay  point  for  personnel,  deliveries,  and  communi¬ 
cations  going  to  Flag,  and  TRC,  among  other  things,  housed 
the  overload  of  students  who  came  to  Flag  for  training. 

Flag  activities  fell  into  three  general  areas,  each  conducted 
by  a  separate  organization  within  Flag.  The  Flagship  Organi¬ 
zation  wras  responsible  for  all  nautical  functions — sailing, 
maintenance,  and  port  relations.  The  Flag  Administrative 
Organization  provided  religious  and  administrative  training 
and  auditing  at  the  highest  levels.  The  majority  of  the  students 
who  came  to  Flag  for  training  were  staff  members  sent  from 
petitioner’s  other  divisions  or  from  other  churches  of  Scientol¬ 
ogy.  Students  lived  aboard  the  ship  or  stayed  at  TRC.  After 
completing  their  course  work  they  generally  returned  to  their 
local  organizations. 

The  Flagship  Bureau  was  petitioner’s  management  body. 
This  management  function  was  fulfilled  in  a  variety  of  ways 
which  are  only  briefly  recounted  here.  First,  petitioner’s  other 
divisions  and  other  churches  sent  reports  on  a  regular  basis  to 
Flag.  These  reports  supplied  information,  often  in  statistical 
form,  about  the  organizations’  operations.  Flag  staff,  on  the 
basis  of  their  review  of  these  reports,  issued  policy  letters, 
directives,  and  other  kinds  of  administrative  advice  geared  to 
improving  local  church  operations.  Second,  Flag  personnel 
researched  and  developed  programs  and  techniques  for  im¬ 
proving  the  administration  of  local  organizations.  Finally, 
Flag  sent  teams  of  individuals  specially  trained  in  manage¬ 
ment  techniques  "on  mission”  to  help  other  units  or  churches 
which  were  experiencing  difficulties. 
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L.  Ron  Hubbard  officially  resigned  his  position  as  executive 
head  of  the  California  and  other  churches  of  Scientology  in 
1966.  Despite  his  official  resignation,  various  charts  of  peti¬ 
tioner  depicting  management  functions  during  the  docketed 
years  continued  to  place  him  in  the  top  position.  He  also  held 
the  rank  of  Commodore,  the  highest  rank  in  the  Sea  Organiza¬ 
tion,  which  was  an  elite  fraternity  of  Scientologists.  He  kept 
control  over  the  California  Church  policy  by  authoring  numer¬ 
ous  policy  letters  and  by  allowing  others  to  go  out  in  his  behalf. 
He  also  wrote  other  types  of  policy  directives  including  Flag 
Orders,  L.  Ron  Hubbard  Executive  Directives,  and  Orders  of 
the  Day.  He  made  important  decisions  affecting  Church 
administration,  transferring  "U.S.  Pubs”  from  the  Denmark 
Church  to  ASHO  and  disbanding  the  Executive  Council 
Worldwide  which  had  overseen  the  day-to-day  operations  of 
the  Church.  He  supervised  the  activities  of  the  Franchise 
Office.  Staff  consulted  with  him  before  inaugurating  major 
plans  and  whenever  an  operation  of  the  Church  was  founder¬ 
ing. 

L.  Ron  Hubbard’s  control  over  petitioner’s  financial  affairs 
was  particularly  notable  and  was  long  standing.  In  the  years 
immediately  preceding  the  taxable  years,  L.  Ron  Hubbard  was 
a  signatory  on  all  churches  of  Scientology  bank  accounts 
including  petitioner’s.  His  approval  was  required  for  all 
financial  planning.  He  was  the  sole  "trustee”  of  a  major 
Scientology  fund  into  which  petitioner  made  substantial  pay¬ 
ments.  He  decided  to  open  Swiss  bank  accounts  for  petitioner 
and  to  put  them  in  the  name  of  OTC.  He  sent  a  Flag  executive 
to  AOLA  to  revamp  its  financial  operations.  He  authorized  the 
purchase  of  a  ranch  in  Ensenada,  Mexico,  and  wrote  a  check 
for  $80,000  on  one  of  petitioner’s  Zurich  accounts  for  its 
purchase.  His  control  continued  during  the  docketed  years.  He 
remained  a  signatory  on  petitioner’s  bank  accounts  including 
the  OTC  accounts.  His  approval  was  required  for  financial 
planning.  He  authorized  the  removal  of  huge  sums  of  money 
from  petitioner’s  Swiss  bank  accounts  maintained  in  the  name 
of  OTC. 

Apart  from  his  executive  duties,  L.  Ron  Hubbard  also 
engaged  in  research  and  writing  and  supervised  auditing. 

During  the  docketed  years,  L.  Ron  Hubbard  was  served  by 
an  executive  group  variously  known  as  the  Commodore’s  Staff 


Aids,  the  Aides  Council,  and  the  International  Board  of 
Scientology  Organizations.  Mary  Sue  Hubbard  was  the  senior 
person  on  the  Aides  Council.  The  Aides  Council  had  seven 
other  members,  one  to  oversee  the  planning  for  each  division 
on  the  Scientology  Org.  Board.  The  Org.  Board  is  a  theoretical 
model  or  blueprint  of  the  organization  of  a  Scientology 
Church.  All  Scientology  churches  around  the  world  were 
organized  along  similar  lines.  The  Org.  Board  shows  that  each 
Scientology  church  was  organized  to  have  seven  divisions  and 
that  each  division  carried  on  a  specific  function.  Division  1, 
called  the  HCO  Division,  was  responsible  for  communications. 
Division  2,  called  the  Dissemination  Division,  was  responsible 
for  the  dissemination  of  Scientology  literature,  materials,  and 
services.  Division  3,  called  the  Treasury  Division,  was  responsi¬ 
ble  for  finances.  Division  4,  called  the  Technical  Division,  was 
responsible  for  training  and  auditing.  Division  5,  called  the 
Qualifications  Division,  was  responsible  for  quality  control  in 
the  delivery  of  services.  Division  6,  called  the  Distribution 
Division,  was  responsible  for  public  relations,  and  Division  7, 
the  Executive  Division,  was  responsible  for  managing  the 
organization  and  coordinating  the  programs  and  policies  of  the 
other^-divisions  on  the  Scientology  Org.  Board.  A  member  of 
the  Aides  Council  called  a  CS-1,  CS-2,  etc.,  depending  on  the 
area  of  divisional  responsibility,  was  in  charge  of  the  overall 
planning  for  each  division.  In  sum,  the  Aides  Council  helped  L. 
Ron  Hubbard  manage  petitioner’s  operations  and  plan  for 
churches  of  Scientology  around  the  world. 

The  CS-3  on  the  Aides  Council  was  in  charge  of  a  Flag 
Banking  Officer  network.  Each  Scientology  Organization  offer¬ 
ing  advanced  services  had  a  Flag  Banking  Officer  (FBO)  who 
banked  the  organizations  funds,  reviewed  and  approved  its 
weekly  financial  plan,  and  generally  monitored  its  financial 
affairs.  The  FBO’s  primary  responsibility  was  to  insure  his 
church’s  solvency.  The  FBO  was  also  responsible  for  collecting 
and  sending  to  Flag  weekly  sums  for  support  and  training.  The 
FBO  network  was  international.  During  the  taxable  years  in 
issue,  the  following  branches  of  petitioner’s  stipulated  divi¬ 
sions  had  an  FBO:  AOLA,  ASHO,  USLO,  and  Flag.  A  precise 
description  of  the  FBO  chain  of  command  does  not  emerge 
from  the  record.  However,  it  is  clear  that  the  top  officials  of 
the  FBO  network  were  the  Flag  FBO,  the  Staff  Banking 
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OfTicer  (SBO),  and  the  CS-3,  all  posted  at  Flag.  The  continental 
FBOs  operated  over  the  local  FBOs,  under  the  authority  of  the 
top  officials  of  the  network.  At  least  during  1969,  and  perhaps 
during  the  docketed  years,  the  FBO  International,  posted  at 

AOLA,  also  exercised  mid-level  leadership.  • 

The  United  States  Guardian  Office  (USGO)  located  in  Los 
Angeles  was  in  charge  of  petitioner’s  external  affairs.  Its  chief 
responsibility  was  to  safeguard  petitioner’s  institutional  well-  •  !  | j 

being.  Towards  this  end,  it  performed  a  number  of  functions.  It  i  j  j  j  I 

handled  petitioner’s  relations  with  other  organizations  includ-  j  ■  i 

ing  governmental  bodies  and  agencies.  It  also  handled  legal 
matters  for  petitioner  and  other  churches  of  Scientology  in  the  j  -  j 

United  States.  It  performed  accounting  services  for  petitioner  j 

and  prepared  petitioner’s  tax  returns.  It  informed  the  public 
on  a  national  level  about  the  works  and  doctrines  of  Scientolo¬ 
gy  and  documented  unfavorable  or  inaccurate  public  comment 
on  Scientology.  During  the  docketed  years,  the  United  States 
Guardian  Office  had  five  divisions:  Legal,  Public  Relations, 

Finance,  Intelligence,  and  Technology. 

The  United  States  Guardian  Office  was  part  of  an  interna¬ 
tional  network  of  Guardian  offices  and  Guardian  personnel. 

The  highest  ranking  Guardian  was  Mary  Sue  Hubbard,  L.  Ron 
Hubbard’s  wife.  She  held  the  position  of  Commodor#  Staff 
Guardian  (CSG).  Although  Mary  Sue  Hubbard  lived  on  the 
Apollo  and  was  the  senior  Guardian,  the  senior  Guardian 

office,  called  The  Guardian  Office  Worldwide,  was  part  of  I 

petitioners  United  Kingdom  operations.  Jane  Kember,  the  • 

Guardian  Worldwide,  headed  the  office.  In  addition  to  USGO 
and  the  Guardian  Office  Worldwide,  the  Guardian  network 
consisted  of  Guardian  personnel  attached  to  other  branches  of 

the  California  Church  and  other  churches  of  Scientology.  ■ 

B.  United  Kingdom  Church 

The  notice  of  deficiency  issued  on  December  28, 1977,  did  not 
treat  the  United  Kingdom  Church  as  a  branch  of  petitioner.  It 

did  not  include  the  accounts  of  the  United  Kingdom  Church,  ; 

and  specific  transactions  between  the  two  Churches  were  t 

treated  as  transactions  between  separate  entities.  Thus,  pay¬ 
ments  made  by  the  United  Kingdom  Church  to  petitioner’s  ’ 

Flag  branch  were  shown  as  income  to  petitioner  and  not  as 

internal  transfers  of  funds.  Res  pendent’s  pretrial  pleadings  i 

and  memoranda,  reflecting  the  notice  of  deficiency,  also  » 
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treated  the  United  Kingdom  Church  as  a  separate  entity  from 
petitioner. 

The  trial  of  this  case  began  on  November  10,  1980,  and 
lasted  10  weeks,  spread  out  over  the  course  of  a  year.8  The 
relationship  between  petitioner  and  the  United  Kingdom 
Church  was  first  raised  during  the  third  week  of  trial,  on 
December  11,  1980,  immediately  after  petitioner  rested  its 
case-in-chief.  Respondent  raised  the  issue  when  he  sought  to 
introduce  into  evidence  certain  checks  representing  franchise 
payments  drawn  by  the  Calgary  Scientology  Mission  and 
variously  made  payable  to  the  Church  of  Scientology  of 
California  or  the  Church  of  Scientology  of  California,  WW. 
Since  Worldwide,  or  its  abbreviation  "WW,”  was  a  name  used 
by  the  United  Kingdom  Church,  respondent  sought  to  show  by 
these  checks  and  other  evidence  that  the  United  Kingdom 
Church  was  a  branch  of  petitioner.  On  December  12,  1980,  the 
second  day  of  respondent’s  case,  respondent  again  pressed  the 
Court  to  hear  evidence  relating  to  the  United  Kingdom 
Church.  Respondent  disavowed  any  intention  of  seeking  an 
increase  in  the  notice  of  deficiency  by  reason  of  the  United 
Kingdom  Church’s  income.  However,  respondent  urged  the 
Court.to  entertain  the  matter  on  the  limited  issue  of  petition¬ 
er’s  entitlement  to  tax-exempt  status.  Respondent  proffered 
three  theories  of  relevance.  First,  the  franchises  managed  by 
the  .  United  Kingdom  Church  were  a  commercial  operation. 
Second,  petitioner’s  attempt  to  conceal  the  corporate  status  of 
the  United  Kingdom  Church  was  one  more  link  in  the  chain  of 
activities  making  up  petitioner’s  conspiracy  to  obstruct  the 
Internal  Revenue  Service  (IRS  or  Service).  Third,  L.  Ron 
Hubbard  possibly  benefited  from  the  money  deposited  in  the 
Worldwide  franchise  accounts. 

As  the  trial  progressed,  respondent,  on  February  9,  1981, 
and  again  on  April  9,  1981,  stated  his  intention  to  reduce  the 
scope  of  his  reliance  on  matters  relating  to  the  United 
Kingdom  Church,  so  that  on  April  9, 1981,  respondent  said  he 
planned  to  use  the  matter  solely  as  it  was  relevant  to  proving 
petitioner  conspired  to  obstruct  the  IRS.  However,  respondent 
quickly  retracted  this  decision  the  following  day.  On  July  20, 


The  petition  in  tins  case  was  filed  Mar.  28, 1978.  Final  supplemental  briefs  on  the  public  policy 
issue  in  this  case  were  filed  on  Aug.  4,  1983  (petitioner),  and  Aug.  22,  1983  (respondent),  after  the 
decision  in  Bob  Jones  University  v.  United  States ,  461  US.  574,  was  handed  down  on  May  24, 1983. 
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1981,  the  first  day  of  the  seventh  week  of  trial,  this  Court  ruled 
that  respondent  could  present  evidence  relating  to  the  United 
Kingdom  Church  s  activities  and  corporate  status  under  three 
theories  of  relevance:  commercialism,  inurement,  and  conspir- 
acy.  etitioner  began  its  rebuttal  case  on  August  17,  1981. 
^9C<J  Qfl\nUi^Cfs’  ^itioner  completed  rebuttal  on  Novem- 
’  ;  During  rebuttal,  petitioner  presented  documenta¬ 

ry  and  testimonial  evidence  directed  toward  refuting  loss  of 

^  S  r6SUlt  °f  the  United  Church’s 

Respondent  knew  that  his  claim,  that  the  United  Kingdom 

°f Petitioner,  made  the  determination  in 

CWhfa?  n^eflCSnCy’  treating  Peyments  from  the  British 
Church  to  OTC  as  Flag  income,  erroneous.  He  was  aware  that 

J1SIneI'!,p<^sltlon  would  therefore  necessitate  a  hearing  under 
Rule  155  to  recompute  the  notice  of  deficiency.  Respondent 
consistently  disavowed  any  intention  to  use  the  income  from 

the  United  Kingdom  Church  to  increase  the  notice  of  deficien- 
cy. 

By  the  end  of  1974,  respondent’s  files  contained  documents 
from  various  sources  identifying  the  United  Kingdom  Church 

“  TS?  °f  PeTtiti0nver-  0ne  such  document  was  a  report 
entitled  Enquiry  Into  the  Practice  and  Effects  of  Scientology” 

Prepared  for  the  House  of  Commons  in  the 

;nRf  c ,nJ2eCember  21’ 1971’  by  Sir  John  G-  Foster, 

S'-T  ^C'’  JfPort  quoted  part  of  a  letter  from 

ontish  Scientologists  which  stated: 


The  main  acti^iies  of  Scientology  in  the  United  Kingdom  are  carried  on  by 

reeis^U^h  °  ^  d”10  of  California  (non-profit  Corporation  in  California 
registered  under  Part  X  of  the  Companies  Act)  with  its  branches  at  St  Hill 
Manor,  London,  Brighton,  and  Swansea.  [Foster  Report  “  2“] 


Rnn  xft?  a?°  repr.mted  111  fuU  a  policy  letter  written  by  L. 

£  thlUrbrr/  eXpI^fmg  the  Facial  considerations  which 
led  the  Califorma  Church  to  take  over  the  United  Kingdom 

ntology  organization  and  detailing  the  history  of  the 

““  °L‘hf  3130  “n‘ai“d  balanceTheet,  fol 

the  fiscal  years  ended  April  5,  1967,  and  April  5,  1968  which 

hf  ^  *•  Registrar  of  Compa- 

thfre  Th!  k"i  K“gdom  m  order  *>  “nduct  its  operations 
nere-  I  he  balance  sheets  were  headed: 


V. 
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A  company  incorporated  in  the  State  of  California,  U.S.A.  and  registered 
under  Part  X  of  the  Companies  Act  1948  on  29th  March  1966  and  not  having 
a  share  capital. 

In  March  1975,  respondent  audited  the  Church  of  Scientolo¬ 
gy  of  Hawaii  (Hawaii  Church).  This  audit  was  immediately 
followed  by  a  year-long  audit  of  the  California  Church’s 
1971-74  tax  years.  During  these  audits,  respondent  reviewed 
letters,  checks,  receipts,  and  disbursement  vouchers,  some 
bearing  such  names  as  Church  of  Scientology  of  California 
UK,  Church  of  Scientology  of  California  WW,  Church  of 
Scientology  Worldwide,  Publications  Org.  WW,  or  HCO  WW  as 
a  name  on  the  letterhead  or  as  the  endorsement  or  payee.  A 
few  letters  and  receipts  bore  petitioner’s  name  in  bold  print  on 
the  letterhead  and  the  words  "a  non-profit  corporation  in 
U.S.A.  Registered  in  England”  in  fine  print  across  the  bottom. 

A  few  documents  prepared  by  the  IRS  show  that  some  of 
respondent’s  employees  knew  that  the  United  Kingdom 
Church  was  a  branch  of  petitioner.  The  chief  of  respondent’s 
Foreign  Operations  Division  in  a  memorandum  to  the  Chief  of 
the  Audit  Division,  Honolulu  District  Office,  dated  November 
18,  1966,  stated: 

The  Hubbards  attempted  to  organize  a  British  corporation  as  a  religious 
non-profit  organization,  but  the  British  tax  authorities  refused  to  grant  the 
corporation  tax  free  status.  They  then  organized  the  Los  Angeles  corporation 
and  they  now  carry  on  their  British  operations  as  a  part  of  that  corporation. 

Respondent’s  representative  in  London  reviewed  the  docu¬ 
ments  petitioner  filed  with  the  Registrar  of  Companies  in 
Great  Britain.  In  a  memorandum  dated  November  18,  1974, 
transmitting  these  documents  to  respondent’s  Refund  Litiga¬ 
tion  Division,  he  concluded  that  the  accounts  of  the  United 
Kingdom  Church  could  be  incorporated  with  petitioner’s  for 
tax  purposes.  At  least  two  other  reports  prepared  by  respon¬ 
dent’s  representatives  show  knowledge  that  the  California 
Church  was  registered  to  conduct  operations  in  Great  Britain. 
One  of  these  reports  was  distributed  to  a  Scientology  Task 
Force  in  December  1974.  A  report  prepared  by  Service  person¬ 
nel  after  auditing  the  Hawaii  Church  in  March  1975  tentative¬ 
ly  concluded  that  the  Publication  Org.  WW,  a  Scientology 
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the  United  Kingdom  Church.4  Again,  during  the  1971-74 
audit,  respondent  twice  asked  petitioner  to  list  its  divisions. 
Petitioner  did  not  mention  the  United  Kingdom  Church. 
Petitioner  was  dissatisfied  with  respondent’s  report  of  the 
audit  and  so  wrote  its  own  report  correcting  what  it  viewed  to 
be  respondent’s  errors.  Petitioner’s  version  did  not  list  the 
United  Kingdom  Church  as  a  branch  church.  On  the  first  day 
of  trial,  petitioner  and  respondent  filed  Stipulation  of  Facts 
(Set  Number  3)  listing  the  divisions  of  the  Church.  The  United 
Kingdom  Church  was  not  listed.8  During  the  1971-74  audit, 
respondent  asked  for  an  explanation  of  several  FOLOs  includ¬ 
ing  the  FOLO  in  the  United  States  (FOLO  WUS)  and  the 
FOLO  in  the  United  Kingdom  (FOLO  UK)  and  was  told  that 
FOLO  WUS  was  part  of  petitioner,  but  FOLO  UK  was  part  of 
an  overseas  Church.  Also,  when  respondent  asked  for  a  list  of 
petitioner’s  bank  accounts,  none  of  the  United  Kingdom 
accounts  were  listed  in  petitioner’s  response.  The  Church’s 
report  of  the  1971-74  audit,  in  discussing  the  United  Kingdom 
Church’s  alleged  debt  repayment  to  OTC,  named  several 
British  Scientology  organizations  and  stated  they  were  "part 
of  the  corporate  entity  of  the  UK  Church.”  Prior  to  trial, 
respondent  subpoenaed  the  records  of  the  United  Kingdom 
Church  bank  accounts  used  to  deposit  franchise  payments. 
Objecting  to  the  subpoena,  petitioner  in  open  court  said: 
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The  accounts  referred  to  there  are  not  accounts  of  the  Church  of  Scientology 
of  California  and  they  are  not  in  its  custody  and  control.  It  is  true  that  the 
accounts  bear  the  name  Church  of  Scientology  of  California  Worldwide  but 
they  are  actually  accounts  of  the  United  Kingdom  Church  of  Scientology 
which  until  two  years  ago,  as  I  understand  it,  was  incorporated  as  the 
Church  of  Scientology  of  California  but  never,  ever  was  a  part  of  the  Church 
of  Scientology  of  California  that’s  involved  in  this  case. 

Those  accounts  have  had  nothing  to  do  with  the  Church  of  Scientology  of 
California  involved  in  this  case. 
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"  The  United  Kingdom  Church  was  formally  organized  as  a 
branch  of  petitioner  in  1966  when  the  assets  of  the  Scientology 
organizations  in  the  United  Kingdom  were  conveyed  to  peti- 

shared  re 
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Petitioner  ei 
act  the  Califcr. 

♦The  text  of  the  letter  listed  several  branch  churchee  but  omitted  mention  of  the  United 
Kingdom  Church.  In  fine  print,  the  stationery  referred  to  petitioner  as  "a  non-profit  corporation  in 

U.S.A.  registered  in  England.” 

•The  stipulation  is  carefully  worded  and  doe*  not  explicitly  state  that  the  list  is  a  list  of 
petitioner"*  divisions,  but  the  impreesion  created  is  that  it  is  a  list  of  the  Church’s  divisions 
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tioner  which  then  registered  to  do  business  in  the  United 

lKq«d1  Frl?  ^^corporation  Under  the  Companies  Act  of 
1948,  11  Geo.  6,  ch.  38.  Tax  considerations  partly  motivated 
the  transfer.  British  authorities  would  not  grant  tax-exempt 
status  to  local  Scientology  organizations.  Petitioner  therefore 
took  over  the  assets  of  those  organizations  so  that  they  could 
carry  on  under  petitioner’s  tax-exempt  mantle.  ' 

,  "f  ¥“***  K^gdom  Church  purported  to  have  its  own 
board  of  directors.  Anthony  Dunleavy,  a  high-ranking  church 
officiai  who  served  as  a  Commodore  Staff  Aide  during  the 
docketed  years,  testified  about  his  tenure  on  the  board  preced¬ 
ing  e  docketed  years.  He  gave  three  different  versions  of  his 
term  on  the  board,  changing  dates  as  he  was  confronted  with 
conflicting  documen  tary  evidence.  By  the  end  of  his  testimony 
he  had  completely  changed  his  initial  statement  regarding  the 
dates  of  his  tenure.  He  was  also  evasive  about  who  were  the 
prior  members  of  the  board.  At  first  he  claimed  not  to  know 

T6,  ?len  COnfronted  ^  ^e  of  respondent’s 
exhibits,  he  claimed  his  memory  was  refreshed  and  listed  the 

re-  Testimony  about  board  membership  during 
the  docketed  years  was  also  conflicting,  one  Church  witnesf 
naming  one  set  of  members  and  another  Church  SneZ 
naming  a  different  set  except  for  one  common  member.  A  few 
board  minutes  were  placed  in  evidence.  Two  of  these  are 
captioned  Church  of  Scientology  of  California”  and  refer  in 
then  text  to  officers  of  the  United  Kingdom  Church  as 

Franchisf^  nfr^e  Church  of  Scientology  of  California.”  The 

Chmch  T  ?  ^aj°r  division  of  the  United  Kingdom 

?UprCrh-  b°ard  of  the  United  Kingdom  Church  did  not 

Ron  Hubh«a^th^rityvf0r  ltSJmanagement  Diana  Hubbard,  L. 
Kuthorly  *  8nd  "  C°mm0d°re  Staff  Aide,  had  the 

,Th®  California  Church  and  the  United  Kingdom  Church 

Ss?1  tlr  fr“chises- 7116  California  Church 
issued  the  franchise  charters,6  gave  them  some  legal  advice, 

T  “CtU<Uly  Chartered  by  11,6  United  lOngdom  Chturh  arid 
Califorma  Church  chart^^e 

*uthoritj,  and  Clive^Slklf ^  1,16  Chureh  k  the  chart*™* 
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served  occasionally  as  an  intermediate  collection  point  for 
franchise  payments,  and  ultimately  established  franchise  poli¬ 
cy.  For  its  part,  the  United  Kingdom  Church  collected  weekly 
tithes  and  operating  reports,  distributed  policy  letters,  and 
gave  day-to-day  operating  advice. 

United  Kingdom  Church  officials  were  signatories  on  the 
California  Church’s  accounts,  and  vice  versa.  Mary  Sue  Hub¬ 
bard  was  authorized  to  sign  checks  on  virtually  all  the  United 
Kingdom  Church  accounts,  including  Church  of  Scientology  of 
California  Rubric  Worldwide  Account  Number  292236,  at  the 
Swiss  Bank  Corp.  in  Zurich,  Switzerland,  where  franchise 
tithes  were  deposited.  Denzil  Gogerly,  who  by  fill  accounts  was 
a  member  of  the  board  of  directors  of  the  United  Kingdom 
Church  during  the  docketed  years,  was  a  sole  signatory  on 
petitioner’s  accounts.  He  signed  checks  on  SFO’s  and  USGO’s 
accounts.  Jane  Kember,  the  highest  ranking  official  in  the 
United  Kingdom  Church’s  Guardian  Office,  was  also  a  sole 
signatory  on  petitioner’s  accounts.  Herbie  Parkhouse,  the 
Deputy  Guardian  of  Finance  in  the  United  Kingdom  Guardian 
Office,  issued  checks  on  the  United  States  Guardian  Office 
account. 

The  Guardian  Offices  of  both  churches  were  also  intercon¬ 
nected.  Mary  Sue  Hubbard,  at  Flag,  was  the  chief  executive  for 
both  offices.  Furthermore,  sometimes  both  offices  collaborated 
and  jointly  issued  policy  directives  on  behalf  of  L.  Ron 
Hubbard  or  the  California  board  of  directors. 

For  part  of  the  docketed  years,  the  United  Kingdom  Church 
tithed  to  the  United  States  Churches  of  Scientology  Trust.  The 
trustors  of  this  purported  trust  were  all  Scientology  Churches 
in  the  United  States.  Petitioner  was  a  trustor. 

The  United  Kingdom  Church  had  several  divisions.  These 
were:  Worldwide;  the  Hubbard  College  of  Scientology,  St.  Hill; 
the  Hubbard  College  of  Scientology  St.  Hill  Foundation; 
Advanced  Organization  United  Kingdom;  London  Day;  Lon¬ 
don  Foundation;  Plymouth;  Brighton;  and  Swansea.  World¬ 
wide  in  turn  had  several  departments:  the  Executive  Council 
Worldwide;  the  Franchise  Office  Worldwide;  the  Guardian 
Office  Worldwide;  and  the  Flag  Operation  Liaison  Office, 
United  Kingdom  (FOLO  UK).  In  1971  the  United  Kingdom 
Church  underwent  some  reorganization.  The  Executive  Coun¬ 
cil  Worldwide  was  officially  disbanded.  The  Hubbard  College 
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of  Scientology,  St.  Hill,  merged  with  the  Hubbard  College  of 
Scientology  St.  Hill  Foundation.  The  FOLO  UK  split  off  from 
Worldwide. 

C.  Operation  Transport  Corp.,  Ltd. 

The  Operation  Transport  Corp.,  Ltd.,  was  a  Panamanian 
corporation  incorporated  by  L.  Ron  Hubbard,  Mary  Sue 
Hubbard,  and  Leon  Steinberg  on  February  17, 1968.  It  was  not 
organized  as  a  nonprofit  corporation.  No  shares  of  stock  were 
issued. 

OTC  was  a  sham  corporation  controlled  by  L.  Ron  Hubbard 
and  petitioner.  Its  board  of  directors  lacked  bona  fides.  L.  Ron 
Hubbard,  Mary  Sue  Hubbard,  and  Leon  Steinberg  were  the 
original  directors  of  OTC.  They  resigned  immediately  after  the 
corporation’s  formation  and  were  replaced  by  Brian  Living¬ 
ston,  Joyce  Popham,  and  Barry  Watson.  All  three  of  these 
individuals  were  Flag  employees.  Joyce  Popham  was  the 
secretary  to  L.  Ron  Hubbard’s  personal  aide.  Barry  Watson 
and  Brian  Livingston  were  Class-10  auditors  and  served  on  the 
Aides  Council.  During  the  docketed  years,  these  three  individ¬ 
uals  performed  only  one  board  function.  Sometime  in  the 
summer  of  1972,  they  approved  L.  Ron  Hubbard’s  decision  to 
transfer  approximately  $2  million  from  OTC  bank  accounts  in 
Switzerland  to  the  Apollo.  That  they  even  performed  this 
function  is  questionable  since  there  are  no  minutes  of  the 
board  meeting  adopting  a  resolution  authorizing  the  transfer. 

A  signature  card  for  petitioner’s  account  number  6919  at  the 
Crocker-Citizcns  National  Bank  in  Los  Angeles,  CA,  under¬ 
scores  the  lack  of  substance  of  the  OTC  board  of  directors.  It 
certifies  that  on  November  18,  1968,  the  board  of  directors  of 
the  "O.T.S.,  Advanced  Organization  Church  of  Scientology  of 
California”  authorized  the  signatories  listed  on  the  card  to 
sign  checks  on  behalf  of  the  corporation. 

OTC  purportedly  performed  banking  services  for  Flag. 
However,  the  record  shows  that  OTC  had  no  offices,  officers,  or 
employees  and  that  Flag  employees  were  actually  the  ones 
who  handled  all  of  petitioner’s  financial  activities.  During  the 
docketed  years,  petitioner  deposited  Flag  division  funds  in 
accounts  maintained  in  the  name  of  OTC.  The  signatories  on 
the  OTC  accounts  were  all  Flag  employees.  Except  for  Joyce 
Fopham,  who  apparently  never  wrote  a  check,  they  had  no 
connection  with  OTC.  Besides  keeping  the  checkbooks,  Flag 
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officials,  not  OTC  personnel,  directed  the  flow  of  funds  into 
and  out  of  OTC  accounts,  receipted  money  for  the  support  of 
Flag  operations,  and  controlled  and  managed  Flag  expendi¬ 
tures.  Furthermore,  Flag  officials  did  not  differentiate  be¬ 
tween  Flag  and  OTC  invoices  and  disbursement  vouchers 
when  they  recorded  Flag  receipts  and  expenses. 

L.  Ron  Hubbard  and  Mary  Sue  Hubbard  controlled  OTC 
funds.  L.  Ron  Hubbard  initiated  the  practice  of  depositing  Flag 
funds  in  OTC  bank  accounts.  Sometime  before  the  Apollo  went 
to  Corfu,  Greece,  in  August  1968,  he  directed  a  Flag  official  to 
travel  to  Zurich,  Switzerland,  to  open  bank  accounts  in  the 
name  of  OTC.  At  that  time,  two  numbered  accounts  were 
opened.  They  were  account  number  295,728  and  account 
number  295,728.1.  During  the  taxable  years  in  issue,  the  major 
share  of  OTC  funds  were  banked  in  those  accounts.  There  are 
other  OTC  accounts.  L.  Ron  Hubbard  was  a  signatory  on  all 
the  major  OTC  accounts.  In  the  summer  of  1972,  L.  Ron 
Hubbard  authorized  the  transfer  of  approximately  $2  million 
in  cash  from  OTC  accounts  in  Switzerland  to  the  Apollo.  The 
money  was  stored  in  a  locked  file  cabinet  to  which  Mary  Sue 
Hubbard  had  the  only  set  of  keys. 

To  avoid  harassment,  Flag  officials  on  board  the  Apollo  were 
instructed  to  tell  strangers  they  were  employed  by  OTC  and 
that  OTC  was  a  management  company.  This  cover  story  was 
first  used  in  March  1969  when  the  Apollo  was  suddenly  asked 
to  leave  Corfu.  It  was  formalized  in  a  Flag  Order  dated 
December  24,  1970. 

D.  The  Sea  Organization 

The  Sea  Organization  was  a  fraternal  organization  of  elite 
Scientologists.  Its  membership  consisted  of  persons  who  dedi¬ 
cated  their  lives  to  work  fulltime  for  Scientology.  Sea  Organi¬ 
zation  members  signed  a  "contract  of  employment”  pledging 
to  work  for  the  Sea  Organization  for  a  billion  years.  Sea 
Organization  members  were  frequently  sent  on  missions  to 
Scientology  organizations  throughout  the  world  to  handle 
problems  interfering  with  the  effective  administration  of  the 
organization  and  the  delivery  of  Scientology  services.  Organi¬ 
zations  mostly  or  entirely  staffed  by  Sea  Organization  mem-' 
bers  were  called  "Sea  Org.  Orgs.”  The  following  divisions  of 
petitioner  were  Sea  Org.  Orgs.:  Flag,  ASHO,  AOLA,  and 
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FOLO.  The  leadership  of  the  Sea  Organization  came  from 
petitioner’s  Flag  Division. 

Church  Policy 

California  Church  officials  administered  the  Church  in 
accordance  with  written  policy  directives  called  "issues.” 
There  were  several  different  kinds  of  issues  classified  by  a 
combination  of  factors  including  author,  period  of  effective¬ 
ness,  and  designated  audience.  The  most  important  issue  was 
called  a  Hubbard  Communications  Office  Policy  Letter  (HCO 
PL  or  policy  letter).  These  issues  were  usually  written  by  L. 
Ron  Hubbard.  Sometimes,  however,  they  were  written  by  a 
high-ranking  Scientologist  with  L.  Ron  Hubbard’s  approval  or 
the  approval  of  the  Aides  Council  (also  known  as  the  Interna¬ 
tional  Board).  Policy  letters  set  basic  administrative  policy. 
They  took  precedence  over  all  other  types  of  issues.  Each 
policy  letter  was  dated  and  had  a  legend  showing  its  designat¬ 
ed  area  of  distribution  on  the  upper-left-hand  corner  of  the 
first  page.  Policy  letters  were  intended  to  remain  in  full  force 
and  effect  until  officially  canceled  or  modified  by  another 
policy  letter. 

Initially,  policy  letters  were  distributed  individually  in 
looseleaf  form  or  in  packets  called  "hatpacks.”  Beginning  in 
1970,  a  Scientology  organization  in  Denmark  began  to  compile 
the  policy  letters  and  publish  them  by  subject  matter  in  a 
comprehensive  set  of  volumes  called  the  Organization  Execu¬ 
tive  Course  or  OEC.  The  project  took  years  to  complete. 
Individual  volumes  were  published  as  they  were  completed.  By 
1974,  petitioner  published  the  complete  nine-volume  work. 
Most  of  the  policy  letters  in  the  OEC  series  contain  informa¬ 
tion  about  Church  administrative  practices  but  some  contain 
instructions  on  religious  practice.  As  previously  found,  a 
typical  Scientology  church  has  seven  operating  divisions.  The 
OEC  volumes  are  organized  so  that  volumes  1  through  7  of  the 
series  each  contain  policy  letters  relating  to  the  management, 
operation,  and  activities  of  a  corresponding  division  of  a 
Scientology  church.  Volume  0  of  the  OEC  series  is  an  introduc¬ 
tory  volume.  It  contains  policy  letters  describing  basic  staff 
duties  and  responsibilities  and  the  rudiments  of  Church 
structure  and  organization.  The  Management  Series  volume 
contains  policy  letters  relating  to  data  collection,  public 
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relations,  personnel  practices,  operational  control,  finances, 
executive  duties,  and  the  establishment  of  churches.  The  OEC 
series  does  not  contain  every  policy  letter.  The  OEC  volumes 
indicate  in  brackets  when  a  policy  letter  has  been  formally 
canceled  or  amended.  Some  HCO  PLs  fell  into  desuetude 
without  being  officially  canceled.7 

There  were  other  types  of  policy  issues  besides  policy  letters 
governing  petitioner’s  administrative  practices.  In  addition  to 
writing  policy  letters,  L.  Ron  Hubbard  also  wrote  executive 
directives  called  L.  Ron  Hubbard  Executive  Directives  (LRH 
EDs).  These  communicated  short-range  orders  and  directions 
and  described  current  projects  and  programs.  They  were 
generally  written  for  a  limited  audience  such  as  a  specific 
organization,  region,  or  staff  position.  LRH  EDs  were  only 
valid  for  a  year,  and  then  they  automatically  expired.  Guard¬ 
ian  Orders  were  another  type  of  issue.  They  set  policy  for  the 
Guardian  Offices  and  Guardian  staff  of  the  Churches  of 
Scientology,  including  petitioner.  Guardian  Orders  were  is¬ 
sued  by  the  authority  of  Mary  Sue  Hubbard  or  Jane  Kember, 
the  Guardian  Worldwide.  Guardian  Orders  did  not  expire 
automatically.  Flag  Orders  set  policy  for  Scientology  Sea 
Organizations  including  the  following  divisions  of  petitioner. 
Flag,  FOLO,  ASHO,  and  AOLA.  Most  Flag  Orders  were 
written  by  L.  Ron  Hubbard  or  with  his  approval.  Flag  Orders 
did  not  automatically  expire  at  the  end  of  a  fixed  period. 

Another  type  of  issue  was  the  Order  of  the  Day  (OOD).  The 
commanding  officer  of  every  church  unit  was  supposed  to 
write  an  OOD,  daily.  This  form  of  issue  was  used  to  communi¬ 
cate  newsworthy  events,  to  promulgate  daily  schedules,  and  to 
publicize  plans  and  directions  for  current  programs  and 
projects.  The  first  section  of  the  Flag  Order  of  the  Day  was 
reserved  for  communications  from  L.  Ron  Hubbard. 

The  front  piece  of  each  volume  in  the  OEC  contains  a  partial 
disclaimer  stating  that  the  policy  letters  "should  be  construed 
only  as  a  written  report  of  *  *  ’  [L.  Ron  Hubbard’s]  research 
and  not  as  a  statement  of  claims  made  by  the  Church  or  the 
author.”  Despite  this  disclaimer,  the  California  Church  clearly 
adopted  and  utilized  the  policy  letters.  Each  California  Church 
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staff  member  had  a  folder  of  materials  called  a  hatpack 
describing  the  duties  of  his  position  and  the  place  his  position 
occupied  in  the  organization’s  structure.  The  hatpack  con¬ 
tained  policy  letters.  Staff  members  were  expected  to  read  the 
hatpack  materials  and  were  quizzed  on  their  contents.  Some¬ 
times  the  failure  to  follow  a  policy  letter  inspired  a  quiz  on  the 
hatpack  materials.  California  Church  members  also  studied 
policy  letters  in  work-training  courses  they  were  encouraged 
to  take.  One  course,  the-OEC  course  offered  by  most  of 
petitioner’s  branch  churches,  was  entirely  devoted  to  the  study 
of  the  OEC  volumes.  It  required  2fa  weeks  of  study  for  each 
volume.  The  Franchise  Office  Worldwide  distributed  policy 
letters  to  franchise  holders  for  use  in  running  the  missions 
and  Flag  distributed  them  to  the  local  churches  for  guidance! 
In  the  Flag  Division,  every  crew  member  received  and  was 
required  to  read  the  Flag  OOD  and  Flag  Orders. 

One  of  the  guiding  principles  of  Scientology  is  that  most 
organization  problems  arise  from  the  failure  to  follow  policy. 
True  policy  was  strictly  limited  to  the  written  policy  found  in 
the  official  issues  such  as  HCO  PLs,  Flag  Orders,  and  Execu¬ 
tive  Directives.  California  Church  members  were  taught  that 
if  a  directive  was  not  in  writing  based  on  official  policy,  it  was 
not  to  be  believed.  California  Church  officials  were  expected  to 
know  the  contents  of  HCO  PLs  and  to  follow  them.  One  high- 
ranking  church  official  referred  to  policy  letters  on  an  average 
of  once  a  day  for  guidance.  The  failure  to  follow  policy  was  an 
offense  for  which  a  California  Church  member  could  be 
disciplined  particularly  if  the  failure  resulted  in  monetary  loss 
or  bad  publicity.  There  is  no  evidence  in  the  record  that  this 
appened.  California  Church  officials  did  not  always  robotical¬ 
ly  implement  policy.  If  a  particular  policy  was  questionable 
staff  consulted  higher  officials,  usually  in  writing,  to  deter! 
nnne  a  more  favorable  course  of  action.  Franchise  holders 
providing  services  to  the  public  had  more  freedom  to  disregard 
policy  directives  than  did  petitioner’s  officials. 

Discriminatory  Selection 

On  January  2,  1957,  respondent  recognized  petitioner  as  an 
organization  described  in  section  501(cX3)  exempt  from  income 
tax  under  section  501(a).  Petitioner’s  tax-exempt  status  was 
reconfirmed  on  November  16,  1964.  In  August  1965,  respon- 
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dent  examined  petitioner’s  records  for  the  taxable  year  1963 
and  concluded  that  petitioner  was  a  church;  that  petitioner 
received  income  by  selling  books  and  E-meters  and  by  provid¬ 
ing  spiritual  counseling  and  training;  and  that  petitioner  paid 
royalties  to  the  L.  Ron  Hubbard  Trustee  Account  for  the  use  of 
Scientology  books  and  materials.  After  the  examination,  re¬ 
spondent  again  confirmed  the  tax-exempt  status  of  the  Califor¬ 
nia  Church. 

In  1966,  respondent  again  reviewed  petitioner’s  tax  status 
by  examining  petitioner’s  Annual  Information  Returns  (F orms 
990-A)  for  1964  and  1965.  The  record  does  not  disclose  what 
concerns  prompted  the  examination.  Following  the  examina¬ 
tion,  respondent  sent  petitioner  a  letter  on  July  29,  1966, 
recommending  revocation  of  petitioner’s  tax-exempt  status. 
The  letter  stated  three  bases  for  the  recommendation:  (1)  The 
California  Church’s  income  was  inuring  to  the  benefit  of 
Scientology  practitioners;  (2)  the  Church’s  activities  were 
commercial;  and  (3)  the  Church  was  serving  the  private 
interests  of  L.  Ron  Hubbard  and  Scientology  practitioners.  The 
California  Church  was  accorded  the  right  to  protest  the 
recommendation  and  to  submit  documents  in  support  of  its 
protest.  An  informal  conference  was  held  in  the  Los  Angeles 
District  Office  and  the  proposed  revocation  was  affirmed.  A 
conference  was  then  held  in  the  National  Office  on  June  15, 
1967,  and  again  the  proposed  revocation  of  exemption  was 
sustained.  One  month  later,  on  July  18,  1967,  respondent 
issued  a  formal  letter  of  revocation  which  repeated  the  same 
three  grounds  of  revocation  as  had  been  stated  in  the  original 
recommendation.  Respondent  published  the  revocation  in  the 
Internal  Revenue  Bulletin  and  removed  petitioner  from  its 
cummulative  list  of  organizations  qualifying  under  section  170 
for  deductible  charitable  contributions.  Petitioner  was  advised 
that  it  was  required  to  file  Federal  income  tax  returns.  . 

Sometime  in  the  fall  of  1966,  the  Department  of  Justice 
asked  respondent  to  review  the  tax  status  of  several  Scientolo¬ 
gy  churches  including  petitioner.  The  request  was  made  as  the 
Department  of  Justice  prepared  to  defend  a  case  against  the 
Founding  Church  of  Scientology  (Founding  Church)  in -the 
United  States  Court  of  Claims.  In  that  case,  the  Founding 
Church  sued  for  refund  of  its  Federal  income  taxes  which  it 
had  paid  after  its  tax-exempt  status  had  been  denied.  The 
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exemption  was  denied  on  the  grounds  that  the  Founding 
Church  was  organized  and  operated  as  a  commercial  venture 
benefiting  private  interests  and  that  Scientology  did  not  serve 
a  religious  purpose.8  Believing  that  respondent’s  recognition  of 
the  tax-exempt  status  of  other  Churches  of  Scientology  was 
inconsistent  with  the  defense  of  the  Founding  Church  case,  the 
Department  of  Justice  asked  respondent  to  investigate  the 
matter  and  rescind  recognition  of  all  similar  Churches  of 
Scientology  prior  to  the  trial  of  the  Founding  Church  case. 

In  response  to  this  request  respondent  reviewed  the  tax 
status  of  several  Scientology  churches,  in  addition  to  petition¬ 
er,  whose  tax  status  was  already  under  review.  In  the  spring  of 
1967,  as  the  trial  of  the  Founding  Church  case  approached, 
pressure  to  expedite  proceedings  relating  to  these  churches 
increased.  In  some  cases,  denial  or  revocation  of  exemption 
was  proposed.  However,  the  record  is  silent  with  respect  to 
w.iat,  if  any,  final  adverse  action  was  taken  against  these 
churches,  besides  petitioner,  prior  to  the  trial  of  the  Founding 
Church  case.  Years  later  the  tax  status  of  some  of  these 
Scientology  churches  was  still  under  administrative  review 
During  1966  and  1967,  a  few  of  respondent’s  agents  spoke 
critically  of  Scientology  or  circulated  reports  calling  it  a 
medical  quackery;  evil;  a  threat  to  the  community,  medically, 
morally,  and  socially;  a  pseudo-religious  organization;  a  grab- 
bag  of  philosophical  voodooism;  and  a  prey  on  the  public 
pocketbook.  These  comments  were  not  made  by  agents  in 
respondent’s  Exempt  Organizations  Division— the  division 
charged  with  reviewing  petitioner’s  tax  status.  However 
agents  in  respondent’s  Exempt  Organizations  Division  were 
Pnvy  to  memoranda  containing  these  comments  and  to  mate- 
nals  critical  of  Scientology. 

Although  petitioner  was  advised  that  it  was  required  to  file 
federal  income  tax  returns  (Forms  1120),  it  refused  to  do  so 
and  continued  to  file  Annual  Information  Returns  (Forms 
990).  During  1969  and  1970,  Revenue  Agent  Woodrow  (Woody) 
examined  Petitioner’s  records  for  the  taxable  years 
iyb4-67  to  determine  petitioner’s  tax  liability  and  review  its 
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tax  status.  A  second  agent,  Robert  Cluberton,  tried  to  audit 
petitioner’s  records  for  the  taxable  years  1968  and  1969. 
Petitioner  resisted  this  second  audit,  claiming  a  right  to  be 
free  from  successive  audits  until  its  protest  of  the  1964-67 
audit,  including  the  denial  of  its  tax-exempt  status,  was  finally 
resolved. 

On  June  7, 1974,  respondent  mailed  a  notice  of  deficiency  to 
petitioner  for  the  taxable  years  1965  through  1967.  The 
deficiencies  were:  # 

TYE  Dec.  31—  Deficiency 

1965  .  $2,614.19 

1966  . : .  5,041.03 

1967  .  13,946.30 

Petitioner  filed  a  timely  petition  in  the  Tax  Court  for  the  1965 
deficiency.  In  late  1976,  respondent  settled  the  case  by  conced¬ 
ing  petitioner’s  tax-exempt  status  for  that  year  but  without 
prejudice  to  any  other  year.  Respondent  also  decided  not  to 
litigate  any  cases  against  petitioner  prior  to  the  1968  taxable 
year  and  closed  the  1966  and  1967  tax  years  on  the  basis  of  "no 
change.” 

Returning  to  1974,  respondent,  by  the  end  of  the  year,  was 
occupied  with  a  number  of  Scientology  matters.®  Representa¬ 
tives  of  the  California  Church,  respondent,  and  the  Depart¬ 
ment  of  Justice  met  at  a  conference  in  Washington,  D.C.,  on 
February  14,  1975,  to  try  to  settle  some  of  these  matters 
without  resorting  to  litigation.  No  agreement  about  substan¬ 
tive  issues  was  reached,  but  the  representatives  did  establish  a 
procedure  for  handling  some  of  the  ever  mounting  tax  matters. 
First,  the  parties  would  temporarily  suspend  litigation.  Sec¬ 
ond,  respondent  would  examine  the  Hawaii  Church  to  deter¬ 
mine  whether  it  qualified  as  a  tax-exempt  organization.  Third, 
the  ruling  with  respect  to  the  Hawaii  Church  would  govern  all 
churches  of  Scientology  organized  and  operated  in  a  similar 
fashion.  Fourth,  respondent  would  examine  the  California 


•These  included  a  lummoni  enforcement  action  against  petitioner  for  the  taxable  year*  1968 
and  19©?  on  appeal  to  the  Ninth  Circuit;  reconsideration  of  the  revocation  of  exemption  of  tbs 
Florida  Church  issued  on  Nor.  7,  196&,  negotiations  to  settle  a  refund  case  inrolving  the  Hswsa 
Church;  consideration  of  the  eligibility  of  Scientology  minister*  for  exemption  from  the  *•£ 
employment  and  review  of  pending  applications  of  numerous  Churches  of  Scientology  fi* 
recognition  as  tax-exempt  organization*.  Between  1967  and  1974,  respondent  had  delayed  action  or 
changed  positions  on  some  of  these  issues. 
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Church  and  any  other  church  that  differed  from  the  normal 
pattern  and  determine  what  effect,  if  any,  these  differences  in 
operation  or  organization  had  on  the  organization’s  Qualifica¬ 
tion  for  tax-exempt  status.10 

The  audit  of  the  Hawaii  Church  was  an  exempt  function 
audit  covering  the  tax  year  1965  or  the  years  1966  through 
1974.  The  audit  lasted  approximately  2  weeks.  Following  the 
audit  of  the  Hawaii  Church,  the  IKS  asked  the  Church  and 
several  similarly  situated  churches  to  submit  determination 
applications,  Forms  1023.  This  was  done  and  the  IRS  set  up  a 
special  group  to  process  the  applications.  The  Hawaii  Church 
received  a  favorable  ruling  and  so  did  several  other  Churches 
of  Scientology. 

The  audit  of  the  California  Church  (1971-74  audit)  followed 
the  Hawaii  audit.  The  examination  began  in  June  1975  and 
continued  through  July  1976  covering  the  taxable  years  1971 
through  1974.  Three  experienced  agents11  worked  full  time  on 
the  audit.  Under  IRS  policy,  cases  involving  a  church  are 
classified  as  sensitive  cases  and  automatically  referred  to  the 
National  Office.  Thus,  from  time  to  time,  the  agents  received 
adMce  and  guidance  from  Lewis  Hubbard,  an  attorney  in  the 
National  Office  of  respondent’s  Chief  Counsel. 

The  agents  examined  between  200  and  300  cartons  of 
records,  containing  approximately  2  million  documents.  The 
audit  covered  the  following  topics:  (1)  Petitioner’s  sources  of 
income;  (2)  petitioner’s  corporate  structure;  (3)  the  purposes  of 
the  California  Church  as  stated  in  corporate  documents;  (4)  the 
administration  of  the  Scientology  trust  fund;  (5)  compensation 
and  benefits  paid  or  bestowed  upon  L.  Ron  Hubbard  and  his 
family;  (6)  the  purposes  and  amounts  of  petitioner’s  expendi¬ 
tures;  (7)  certain  aspects  of  Church  administration  including 
banking  practices,  recordkeeping,  and  the  implementation  of 
policy;  and  (8)  Scientology  religious  beliefs  and  practices. 

t  the  outset  of  the  1971-74  audit,  no  thought  was  given  to 
what  procedure  would  be  used  to  obtain  a  ruling  on  the  audit 
As^the  audit  drew  to  a  close,  the  National  Office  and  the 

"n*  procedural  underitandingi  that  were  reached  at  the  conference  on  Feb  14  1975  were  nnt 

S2  uTr  *  I*™ 

sisr  zfii?  ^ ■  — -  ™fl*tion  -  *. 

The  record  mentionj  a  fourth  agent,  Melein  Young,  but  doea  not  diaclaee  if  he  worked  full  time. 


!  if 


JUS 


408 


83  UNITED  STATES  TAX  COURT  REPORTS 


(381) 


'! :  i 

. . .  j ; 


11 
:  '  l 


District  Office  jointly  decided  that  the  technical  advice  proce¬ 
dure  was  best  since  it  afforded  the  California  Church  an 
opportunity  to  comment  on  the  facts  and  issues  raised  by  the 
audit.12 

In  accordance  with  the  technical  advice  procedure,  Agent 
Eugene  Endo  prepared  a  draft  report  of  the  audit.  The  draft 
report  covered  the  following  topics:  (1)  A  description  of 
Scientology  religious  beliefs;  (2)  a  description  of  petitioner’s 
corporate  charter,  bylaws,  and  amendments  thereto;  (3)  a 
description  of  petitioner’s  pricing  and  sales  policies;  (4)  an 
explanation  of  the  different  memberships  in  petitioner;  (5)  an 
account  of  petitioner’s  charitable  and  community  activities;  (6) 
a  description  of  petitioner’s  promotion  methods;  (7)  a  discus¬ 
sion  of  the  role  of  policy  letters  in  the  administration  of 
petitioner’s  affairs;  (8)  a  description  of  petitioner’s  banking 
practices  and  management  activities;  (9)  an  analysis  of  peti¬ 
tioner’s  income  and  certain  expenses  by  Church  branch;  (10) 
an  explanation  of  the  royalties  paid  to  L.  Ron  Hubbard;  (11)  a 
description  of  OTC’s  relationship  to  petitioner;  (12)  documenta¬ 
tion  of  petitioner’s  failure  to  substantiate  OTC  expenditures 
on  behalf  of  petitioner;  (13)  an  analysis  of  financial  gains 
accruing  to  OTC  from  currency  conversions;  and  (14)  a  history 
and  description  of  the  United  States  Churches  of  Scientology 
Trust.  1 

The  technical  advice  procedure  was  never  fully  imple¬ 
mented.  The  California  Church  took  matters  into  its  own 
hands  and  sent  the  National  Office  Agent  Endo’s  draft  report 
(Service  audit  report)  which  it  had  been  given  for  comment  as 
a  matter  of  courtesy  before  Agent  Endo  had  a  chance  to 
complete  it.  The  Church  also  sent  the  National  Office  a  copy  of 
its  own  report  (Church  audit  report).  The  Church  audit  report 

“The  technical  advice  procedure  ii  described  in  Rev.  Proc.  73-8,  1973-1  C.B.  754, 

Rev  Proc.  78-14, 1978-2  C.B.  486.  "Technical  advice"  ia  a  term  of  art  meaning  “ 

££££*.  p~f»  ■««•»  *  ku" '  ’ '  STStl 

Office  upon  request  of  a  dirfrict  office  in  connection  with  the  examjnation  of.  ta^ye 
•  •  •  aa  a  mean*  of  Service  peraonnel  in  cloeing  caaea.  Rev.  Proc.  73-8, 

District  Office  write,  a  atatement  of  fret,  and  iasue.  for  wbrnWon  to  the 
However,  before  it  i.  aent  to  the  National  Office,  it  i.  given  to  the  taxpayerfer 
the  taxpayer  doe.  not  agree  with  the  atatement  of  facte  mid  .aeuee,  he  draft,  hi.  owm  «d 
atatement.  me  aubmitted  to  the  Nation^  Office.  If  after  review  of  the  «atem«,ta,  ^e  NaO^ 
Office  proposes  mi  vice  advene  to  the  taxpayer,  the  taxpayer  i.  entitled  to  a  conference.  F^Uowiag 
the  conference,  the  National  Office  issue,  a  technical  advice  memorandum  *^eaeed 
Diatrict  Office  giving  the  conciumona  of  the  National  Office  and  instructing  the  District  Of&* 
how  to  procat  the  caee. 
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was  written  in  the  style  of  the  Service  audit  report,  in  goodly 
measure  adopting  verbatim  the  text  of  the  Service  audit 
report.  However  there  were  textual  differences,  some  noted 
and  explained  in  footnotes.  According  to  Church  officials,  the 
purpose  of  the  Church  audit  report  was  to  present  a  fair  and 
accurate  version  of  the  California  Church’s  tax  position.  The 
National  Office  refused  to  accept  this  "end-run”  and  referred 
the  matter  back  to  the  Los  Angeles  District  Office 
In  accordance  with  the  technical  advice  procedure,  the 
examining  agent  and  Church  officials  met  in  the  District 

s^!L-t^b!r  19J6,  and  tried  t0  reach  agreement  on  a 
statement  of  facts  and  issues  to  present  to  the  National  Office 

Agent  Endo  reviewed  the  Church  audit  report,  signified  his 
agreement  with  the  factual  content  of  certain  footnotes  in  the 

uCh,  £**  report’  but  complete  agreement  was  never 
reached.  There  remained  significant  differences  in  the  texts 

thfff?vtn°tes  of  both  sports.  The  matter  wi  then 
referred  to  the  National  Office.14  In  January  1977,  Church  and 
Service  representatives  met  in  the  National  Office  to  discuss 

the  reports.  Respondent  never  issued  a  technical  advice 
memorandum. 

During  1977,  petitioner  and  respondent  engaged  in  settle¬ 
ment  negotiations.  These  negotiations  were  discussed  in  detail 
atv  Pretnai  hearing  held  on  petitioner’s  Motion  to 
Shff r  Atb®  Notlce  ,of  Deficiency  Nugatory  and  for  Other 
Sfn  At,  tbe,f0nclu'ion  of  the  hearing,  the  Court  made 
*£*  conduct  of  the  settlement  talks.  The  Court 
oartl  wK  f  thera  was  a  hona  fide  dispute  between  the 
1  WaS  He  SUbj6Ct  °f  negotiations;  (2)  that  the 

Sute  n)efrrCy  mC°rporates  these  legitimate  grounds  of 
dispute,  (3)  that  respondent  was  forced  to  issue  the  notice  of 

deficiency  to  protect  the  Government’s  interest  in  the  revenue 

S^tatl0n?  T0Uld  n0t  consent  extending  the  statute  of 
hmkations  which  was  about  to  expire  before  a  settlement 
could  be  reached;  and  (4)  that  good-faith  settlement  negotia¬ 
tions  continued  after  the  notice  of  deficiency  was  issued5  The 
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Court  ultimately  found  that  the  determinations  were  at  least 
sufficiently  reasonable  to  render  the  notice  of  deficiency  valid 
and  therefore  denied  petitioner’s  motion. 

During  negotiations,  the  parties  came  close  to  reaching  a 
settlement  of  their  disputes  over  income  muring  to  OTC’s 
benefit  from  currency  conversions  and  over  alleged  debt 
repayments  from  the  Danish  Kingdom  and  United  Kingdom 
Churches.  Significant  differences  remained  on  at  least  three 
other  issues:  (1)  Petitioner’s  recordkeeping  system;  (2)  petition¬ 
er’s  reporting  obligations;  and  (3)  petitioner’s  failure  to  satisfy 
respondent  that  it  was  not  implicated  in  criminal  activity  to 
impede  the  IRS  from  performing  its  lawful  functions.  Respon¬ 
dent’s  last  offer  was  made  on  December  20, 1977.  The  scope  of 
the  offer  was  limited  to  settlement  of  petitioner’s  1970-72 
taxable  years. 

The  notice  of  deficiency  was  drafted  by  Agent  Endo.  It  was 
drafted  sometime  in  November  1977,  as  the  statute  of  limita¬ 
tions  for  the  taxable  years  in  issue  was  about  to  expire.  The 
notice  was  issued  on  December  28,  1977. 

On  March  5,  1980,  this  Court  ruled  that  compliance  with 
public  policy  is  a  requirement  for  exemption  from  tax  under 
section  501(cX3).  In  a  Memorandum  Sur  Order  dated  April  1, 
1980,  this  Court  defined  the  scope  of  the  public  policy  require¬ 
ment  by  stating  "this  requirement  is  limited  to  compliance 
with  well  defined  public  policy — such  as  may  be  reflected  in  a 
criminal  or  civil  statute.”  Respondent’s  trial  memorandum, 
filed  October  3,  1980,  catalogued  a  series  of  petitioner’s  acts, 
policies,  and  procedures  which  respondent  intended  to  prove  to 
show  petitioner’s  failure  to  comply  with  public  policy.  These 
acts,  policies,  and  procedures  included:  (1)  Conspiracy  to 
impede  and  obstruct  the  Internal  Revenue  Service  under  18 
U.S.C.  section  371;  (2)  abuse  of  the  role  of  religious  confidant 
by  auditors;  (3)  the  infliction  of  psychic  harm  including  the  loss 
of  moral  judgment  through  brainwashing  accomplished  by 
auditing  and  other  practices  and  procedures;  (4)  the  use  of 
blackiiail  and  intimidation  to  implement  petitioner’s  "fair 
game?  policy;  (5)  the  involuntary  dissolution  of  marriages  and 
family  ties  through  the  enforcement  of  petitioner’s  "discon¬ 
nect”  i  policy;  (6)  involuntary  detention  and  false  imprison¬ 
ment;'  (7)  the  making  of  false  statements  to  immigration 
authorities  in  violation  of  18  U.S.C.  section  1544;  (8)  the 
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removal  of  large  amounts  of  currency  from  the  United  States 
without  disclosure;  (9)  the  false  registration  of  petitioner’s 
fleet  as  private  yachts  used  for  pleasure  when  in  fact  they 
were  used  for  paramilitary  training  and  commercial  activities; 
and  (10)  the  drastic  punishment  of  staff  and  members.  By 
letter  ruling  dated  October  30,  1980,  the  Court  precluded 
respondent  from  offering  proof  on  many  of  these  issues  and 
narrowed  the  evidence  it  would  entertain  on  the  remaining 
issues  to  acts  against  others  that  violated  civil  or  criminal  law 
or  were  contrary  to  well-defined  public  policy!”  Respondent’s 
trial  memorandum  also  stated  two  other  major  issues  to  be 
tried  in  addition  to  the  public  policy  issue:  (1)  Whether  part  of 
the  California  Church’s  net  earnings  inured  to  the  benefit  of  L. 
Ron  Hubbard  and  his  family;  and  (2)  whether  petitioner 
engaged  in  commercial  activities,  such  that  it  was  not  operated 
exclusively  for  religious  purposes. 

Respondent  also  contended,  in  a  letter  to  petitioner  in 
connection  with  peititioner’s  Motion  To  Render  the  Notice  of 
Deficiency  Nugatory  and  for  Other  Relief,  that  (1)  the 
Church’s  methods  are  akin  to  brainwashing;  (2)  the  Church 
employs  tactics  which  are  harmful  to  society;  (3)  petitioner  is  a 
cult;  (4)  Scientology  operations  are  partially  a  profit-making 
scheme;  and  (5)  Church  policies  and  practices  endanger  the 
moral  and  physical  health  of  citizens  and  create  trouble  in 
families.15 

During  the  years  1969  through  1975,  respondent  formed  and 
maintained  special  intelligence  units  to  collect  information 
about  certain  taxpayers,  apparently  selected  by  essentially 
political  criteria,  to  monitor  their  compliance  with  the  tax 
laws.  Two  of  these  units,  the  Special  Service  Staff  (at  first 
called  the  Activist  Organization  Committee)  and  the  Intelli¬ 
gence  Gathering  and  Retrieval  Unit,  were  part  of  respondent’s 
National  Office.  The  third  unit,  the  Case  Development  Unit, 
was  part  of  the  Los  Angeles  District  Office.  All  three  collected 
information  about  petitioner. 

In  July  1969,  the  IRS  established  the  Special  Service  Staff 
(SSS)  to  insure  that  dissident  groups  were  not  violating  the  tax 
laws.  The  SSS  gathered  and  centralized  information  about 
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**TW  admission*  form  an  attachment  to  a  letter  dated  Oct.  3,  1980,  from  respondent  to 
P*ti«oner,  a  copy  of  which  was  sent  to  the  Coart.  The  letter  and  the  attachments  have  been 
“arted  as  Court’s  "Exhibit  6.” 
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taxpayers,  frequently  selected  because  of  their  political  activ¬ 
ism,  and  disseminated  this  information  to  the  District  Office 
having  jurisdiction  over  the  particular  taxpayer.  As  a  result  of 
SSS  operations,  dissident  groups  were  subject  to  more  rigorous 
scrutiny  for  their  compliance  with  the  tax  laws.  Also,  all 
exempt  organizations  which  were  scrutinized  by  the  SSS  were 
subject  to  special  procedures  for  obtaining  approval  of  their 
applications  for  exemption  from  taxation. 

Initially,  the  SSS  selected  77  organizations  to  monitor.  On 
October  8, 1969,  an  additional  22  organizations  were  targeted. 
These  included  the  Founding  Church  of  Scientology.  After  the 
Founding  Church  was  selected,  the  SSS  received  some  infor¬ 
mation  about  Scientology  churches  including  petitioner.1* 
When  the  SSS  ceased  functioning  in  1973,  it  had  amassed  close 
to  3,000  files  on  organizations  and  approximately  8,500  files  on 
individuals. 

In  1973,  respondent  established  a  national  intelligence 
program  called  the  Intelligence  Gathering  and  Retrieval  Unit 
(IGRU).  This  program  differed  from  other  intelligence  opera¬ 
tions  in  that  the  IGRU  gathered  general  intelligence  unrelated 
to  a  specific  investigation  of  a  specific  allegation.  Agents  were 
free  to  determine  whom  and  what  to  investigate,  provided 
their  investigations  in  some  way  related  to  IRS  investigative 
jurisdiction.  In  a  number  of  districts,  IGRU  agents  collected 
intelligence  having  little  relationship  to  enforcement  of  the 
t’B.X  lsiWS. 

The  Los  Angeles  District  Unit  of  IGRU  classified  petitioner 
as  a  "tax  resister.”  In  1975,  certain  IGRU  files  in  St.  Louis 
were  destroyed.  One  file  labeled  "subversives”  contained 
materials  only  about  Scientology.17  The  IGRU  was  disbanded 
in  mid-1975. 

Between  1968  and  1974,  the  Case  Development  Unit  staffed 
by  two  special  agents  in  respondent’s  Los  Angeles  Office 
gathered  information  about  petitioner  and  Scientology.  Practi¬ 
cally  all  of  the  information  they  collected  concerned  petition¬ 
er’s  religious  operations  and  financial  activities.  Their  files, 

“Almost  all  of  the  material*  that  the  SSS  collected  on  Scientology,  which  have  been  made  a  part 
of  thi*  record,  are  tax  related.  Only  two  sentence*  in  one  report  on  the  Hawaii  Church  arguably 
refer  to  non-tax  matters,  making  reference  to  complaint*  from  neighbor*  about  the  use  of  pot 

and  LSD  at  the  Church.  .  .  * 

17  So  me  other  files  on  militant*  were  also  destroyed,  but  there  is  no  evidence  they  contained 

material  about  Scientology  or  petitioner. 
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however,  contained  a  few  reports  linking  petitioner  or  Scien¬ 
tology  with  criminal  activity  including  homicide,  blackmail, 
guerrilla  training,  break-ins,  drug  trafficking,  and  the  trans¬ 
portation  of  illegal  firearms. 

Entanglement 

Over  slightly  more  than  a  decade,  respondent  examined 
petitioner’s  records  four  times.  In  1965,  respondent  audited 
petitioner’s  1963  tax  year  and,  in  1969,  petitioner’s  1964-67 
tax  years.  Between  1971  and  1973,  Agent  Cluberton  unsuccess¬ 
fully  tried  to  examine  Church  records  for  1968  and  1969.  The 
most  comprehensive  audit  began  in  June  1975.  It  lasted 
approximately  1  year  and  covered  petitioner’s  1971-74  tax 
years.  Three  or  four  agents  worked  full  time  and  others 
worked  as  needed.  The  auditors  received  and  reviewed  be¬ 
tween  1  and  3  million  records.  Most  of  these  were  original 
financial  records  such  as  invoices,  disbursement  vouchers,  and 
canceled  checks,  since  the  California  Church  did  not  keep 
business  journals  or  books  of  account.  The  examiners  also 
reviewed  policy  issues,  membership  fees  and  descriptions, 
contracts  for  services  and  employment,  organizational  charts, 
Scientology  newsletters  and  dissemination  pieces,  and  similar 
records  illustrating  petitioner’s  organization,  activities,  and 
financial  practices.  The  agents  also  inspected  petitioner’s 
premises  at  three  or  four  locations. 

Respondent  collected  information  about  Scientology  and 
petitioner.  An  index  prepared  by  the  IRS  in  1974  shows  that 
respondent  had  over  6,000  documents  relating  to  Scientology 
in  its  files.  Many  of  these  documents  were  prepared  by  the  IRS 
and  related  to  specific  audits,  investigations,  or  lawsuits. 
Approximately  2,000  of  these  documents  were  policy  letters 
similar  in  kind,  if  not  identical,  to  the  ones  contained  in  the 
OEC  volumes.  Other  documents  transmitted  information  from 
confidential  sources  on  such  diverse  topics  as  their  personal 
experiences  in  the  Church  of  Scientology,  Scientology  financial 
activities,  the  administration  of  Scientology  churches,  and  the 
names  of  Scientology  members.  Respondent’s  files  also  con¬ 
tained  newspaper  articles  about  Scientology  and  pamphlets, 
magazines,  and  newsletters  published  by  Scientology  organiza¬ 
tions,  and  a  few  books  and  brochures  describing  Scientology 
doctrine  and  practices. 
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The  trisil  of  this  case  lasted  51  days,  spread  over  12  months. 
Many  matters  were  covered:  petitioner’s  corporate  and  man¬ 
agement  structure,  petitioner’s  fee  structure,  petitioner’s 
banking  practices,  petitioner’s  dissemination  practices,  peti¬ 
tioner’s  relationship  to  OTC,  the  administration  of  the  Scien¬ 
tology  trust  fund,  IRS  antipathy  toward  Scientology, 
petitioner’s  efforts  to  obstruct  the  IRS,  and  Scientology  beliefs 
and  practices.  Petitioner  called  three  witnesses — Joyce  Isaac¬ 
son,  Herbert  Richardson,  and  Renee  Norton— to  provide  back¬ 
ground  information  about  Scientology  beliefs  and  practices. 
On  cross-examination,  respondent  inquired  of  these  witnesses 
whether  Dianetics  formed  part  of  the  religious  doctrine  of 
Scientology  and  whether  the  E-meter  was  used  apart  from 
auditing  to  conduct  security  checks  as  a  condition  of  employ¬ 
ment.18 

During  the  trial,  respondent  tried  to  prove  that  some  of 
petitioner’s  activities  served  a  commercial  purpose.  Respon¬ 
dent  tried  to  prove  that  petitioner  sent  staff  on  missions  to 
branch  churches  to  increase  profits,  that  petitioner  developed 
new  courses  and  awareness  levels  for  commercial  reasons,  and 
that  petitioner  used  commercial  techniques  to  promote  Scien¬ 
tology  in  order  to  make  money. 

During  the  trial,  respondent  used  policy  issues  to  examine 
witnesses  on  such  subjects  as  petitioner’s  corporate  and 
management  structure,  petitioner’s  financial  activities,  and 
petitioner’s  efforts  to  obstruct  the  IRS.  Respondent’s  reliance 
on  policy  issues  generated  collateral  examination  on  the 
extent  to  which  policy  issues  had  to  be  obeyed.  While  following 
this  line  of  inquiry,  respondent  questioned  witnesses,  past  and 
present  members  of  Scientology,  with  respect  to  whether  they 
were  disciplined  for  failing  to  follow  policy.  Respondent  also 
inquired  into  petitioner’s  system  of  discipline  and  ethics  in 
pursuing  his  inquiry  into  petitioner’s  treatment  of  IRS  person¬ 
nel. 


‘•Before  the  trial  of  this  caae  began,  u  we  have  noted,  respondent  pressed  several  different 
ground*  in  support  of  his  contention  that  petitioner  should  be  denied  tax-exempt  status  for  public 
policy  violationa.  One  such  ground  wta  that  petitioner  used  the  E-meter  to  conduct  security  checks 
on  employees  in  violation  of  California  State  law.  This  Court  ruled  that  it  would  not  accept 
evidence  on  this  ground  if  petitioner  established  that  the  E-meter  was  a  religious  artifact 
Petitioner’s  witneaee*  testified  that  the  E-meter  was  a  religious  aid,  and  respondent  afterwards 
abandoned  this  claim. 
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Church  Finances 

Petitioner  mainly  derived  income  from  four  sources:  (1) 
Auditing  and  training;  (2)  sales  of  Scientology  literature, 
recordings,  and  E-meters;  (3)  franchise  operations;  and  (4) 
management  services.  Of  these  four  areas,  the  largest  percent¬ 
age  of  petitioner’s  income  came  from  auditing  and  training.  By 
petitioner’s  own  admission,  auditing  and  training  sales  ac¬ 
counted  for  the  following  percentages  of  total  income: 


AOLA 

ASHO 

LAO 

SFO 

UK 

1971 

91 

68 

85 

81 

70 

1972 

94 

50 

91 

86 

70 

Petitioner  exacted  what  it  called  a  "fixed  donation”  for  its 
auditing  and  training  courses.  With  few  exceptions,  these 
services  were  never  given  for  free.19  Auditing  sessions  were 
offered  in  fixed  blocks  of  time  called  "Intensives.”  By  petition¬ 
er’s  own  admission  the  general  rate  of  the  fixed  donation  for 
auditing  was  as  follows: 


12V2-Hour  intensive .  $625 

25-Hour  intensive .  1,250 

50-Hour  intensive . . .  2,350 

75-Hour  intensive .  3,350 

100-Hour  intensive .  *°4,250 


At  Flag,  the  fixed  donations  were  3  to  4  times  higher. 
Additionally,  petitioner  offered  two  specialized  types  of  audit¬ 
ing  for  a  higher  fixed  donation: 

Integrity  Processing  —  $750  per  12h-Hour  intensive 
Expanded  Dianetics  —  $950  per  12fo-Hour  intensive 

l,HCO  PL  Sept  27,  1970  (Issue  D,  3  OEC  89,  describe*  petitioner’*  policy  against  free  service* 
*nd  price  cutting.  It  states: 

Price  cut*  are  forbidden  under  any  guise. 

1.  PROCESSING  MAY  NEVER  BE  GIVEN  AWAY  BY  AN  ORG. 

Processing  is  too  expensive  to  deliver. 


9.  ONLY  FULLY  CONTRACTED  STAFF  IS  AWARDED  FREE  SERVICE,  AND  THIS  IS  DONE 
BY  INVOICE  AND  LEGAL  NOTE  WHICH  BECOMES  DUE  AND  PAYABLE  IF  THE  CON- 
TRACT  IS  BROKEN.  •  •  • 

••Historically,  the  price  of  a  25-hour  intensive  was  fixed  at  an  amount  equal  to  3  months  of  pay 
tor  the  average  middle  class  worker  in  the  district  of  the  Scientology  church  providing  the  service. 
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Petitioner  offered  its  parishioners  a  5-percent  discount  on 
the  rate  of  fixed  donation  if  the  donation  was  well  in  advance 
of  the  service.  Petitioner  also  offered  1-year  members  and 
lifetime  members  a  10-percent  and  20-percent  discount,  re¬ 
spectively,  on  services.  Apart  from  these  discounts,  branch 
churches  were  not  allowed  to  deviate  from  standard  prices.*1 
There  was  a  special  fee  arrangement  for  most  staff  mem¬ 
bers.  In  order  to  become  a  staff  member,  a  prospective 
employee  had  to  sign  an  employment  contract.  The  terms  of 
most  employment  contracts  varied  from  week-to-week  employ¬ 
ment  to  periods  of  years  or  5  years.  Sea  Organization  staff 
members  pledged  to  work  for  a  billion  years.  Contracted  staff 
members,  except  the  week-to-week  employees,  were  given  free 
or  discounted  training  and  auditing.  If,  however,,  a  staff 
member  breached  his  employment  contract  by  leaving  peti¬ 
tioner’s  employ  prior  to  the  contract’s  expiration,  the  former 
staff  member,  termed  a  "freeloader,”  was  contractually  obli¬ 
gated  to  pay  petitioner  a  sum  equal  to  the  full  cost  of  all 
services  received,  or  liquidated  damages  of  $5,000.  In  order  to 
enforce  this  policy,  an  organization  that  sent  a  staff  member 
for  training  to  a  higher  organization  was  required  to  have  the 
staff  member  sign  a  note  in  the  amount  of  $5,000  before 
commencing  training.  The  signing  of  the  $5,000  note  was 
intended  to  prevent  a  staff  member  from  leaving  after  receiv¬ 
ing  higher  training.  HCO  PL  December  14,  1969,  3  OEC  241, 
entitled  "ORG  Protection,”  required  that  "Such  a  Note  * 
must  be  legally  binding  in  that,  if  he  breaks  his  Contract,  he  is 
automatically  in  debt  to  the  org  for  $5,000.”  In  order  to  insure 
collection  of  such  amounts,  petitioner  paid  its  agents  a  10- 
percent  commission  for  each  freeloader  debt  collected  in  full. 


•‘Petitioner’!  policy  against  reducing  established  prices  is  set  forth  in  HCO  PL  Apr.  27, 1965,  3 
OEC  91,  92,  which  states: 

Therefore  we  can  draw  up  some  policies  on  prices. 

1.  l^e  advertised  and  reported  price  of  anything  sold  by  an  org  must  be  the  actual  price  received 
by  the  org  for  that  item. 

Z  There  may  be  no  hidden  discounts,  trick  reductions,  whims  Or  favours  given  in  pricing. 

3.  Merchandising  by  advertising  that  prices  are  going  up  soon  is  forbidden. 

4.  Anyone  covertly  reducing  prices  is  guilty  of  suppressing  an  org  which  is  a  high  crime. 

5.  Any  price  passed  upon  st  Saint  Hill  by  myself  may  not  be  changed  for  anything  by  anyone 
else  in  an  org. 

And  finally: 

6.  Efforts  to  reduce  prices  below  a  set  scale  will  be  considered  suppressive  acta. 

Thi*  policy  was  reaffirmed  in  HCO  PL  SepC  27,  1970  Otmje  D,  3  OEC  89. 
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No  effort  was  made  by  petitioner  to  collect  freeloader  debts  in 
court. 

Individual  applicants  for  training  and  auditing  were  re¬ 
quired  to  execute  two  documents.  Under  the  first  document, 
entitled  the  "Pledge  of  Offering,”  the  applicant  pledged  a 
specified  amount  as  an  offering  to  petitioner  in  exchange  for  a 
limited  amount  of  training  or  auditing  directed  toward  the 
attainment  of  a  specified  state  of  spiritual  awareness. 

Additionally,  the  applicant  was  required  to  execute  a  second 
document,  entitled  a  "Legal  Contract  for  Auditing  and  Train¬ 
ing.”  Under  this  document,  the  applicant  declared  that  he  or 
she  was  a  proper  applicant  for  training,  which  entailed  among 
other  things  that  the  applicant  was  of  legal  age,  that  he  or  she 
did  not  have  any  medical  illness,  that  he  or  she  did  not  have  a 
record  of  institutionalization,  that  he  or  she  did  not  have  a 
criminal  record,  and  that  he  or  she  was  not  addicted  to  drugs 
or  alcohol.  Furthermore,  pursuant  to  this  contract,  the  appli¬ 
cant  waived  all  rights  of  action  against  petitioner  or  L.  Ron 
Hubbard  arising  from  the  receipt  of  the  designated  services, 
except  the  right  to  request  a  refund  within  3  months  of  the  last 
day  of  the  services  rendered. 

Petitioner  promoted  Scientology  services  through  free  lec¬ 
tures,  congresses,  free  personality  testing,  handouts,  and 
advertisements  placed  in  newspapers  and  magazines  and  on 
the  radio.  Petitioner  geared  promotional  activities  to  be 
responsive  to  community  concerns  after  taking  surveys  to 
ascertain  community  needs  and  desires. 

Two  categories  of  staff— registrars  and  Field  Staff  Mem- 
ters — had  the  job  of  establishing  contact  with  the  public  to 
stimulate  interest  in  Scientology  services.  Registrars  in  the 
public  division  of  petitioner’s  branch  churches  kept  track  of 
new  people  who  showed  an  interest  in  Scientology.  The 
registrars  were  trained  in  salesmanship.  They  encouraged  new 
people  to  purchase  introductory  Scientology  courses.  Once  a 
new  person  showed  a  commitment  to  Scientology  through  the 
purchase  of  a  major  Scientology  service,  responsibility  for  his 
progress  was  turned  over  to  registrars  in  the  dissemination 
division  of  petitioner’s  branch  churches  who  monitored  each 
parishioner’s  training  and  auditing  progress  through  a  central 
file  system.  This  second  group  of  registrars  had  the  duty  of 
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contacting  people  listed  in  the  central  files  by  mail  or  in 
person  and  urging  them  to  take  higher  Scientology  services. 

In  addition  to  the  actions  of  the  registrars,  petitioner  used 
another  group  of  people  known  as  Field  Staff  Members  (FSMs), 
who  also  contacted  individuals  in  an  effort  to  interest  them  in 
Scientology.  These  FSMs  operated  on  a  commission  basis. 
They  were  paid  an  amount  equal  to  10  percent  of  the  fixed 
donation  for  each  person  they  successfully  enrolled  in  a 
Scientology  service.  Additionally,  the  FSMs  received  awards  in 
the  form  of  scholarship  money  for  Scientology  courses  based 
on  their  ability  to  make  commissions. 

Petitioner  earned  money  from  the  sale  of  books,  E-meters, 
and  recordings.  According  to  petitioner,  during  the  taxable 
years  1971  and  1972,  AOLA,  ASHO,  SFO,  and  LAO  alone 
generated  in  excess  of  $400,000  and  $500,000,  respectively, 
from  the  sale  of  these  items.  By  petitioner’s  admission,  sales  of 
these  items  accounted  for  the  following  percentages  of  total 


income: 


1971 

1972 


AOLA 

1 

5 


ASHO 

24 

49 


LAO 

10 

7 


SFO  UK 

16  3 

14  3 


ASHO  PUBS,  a  division  of  ASHO,  from  1971  onwards 
published  and  distributed  these  items.  As  a  distributor,  it  sold 
these  items  to  other  churches  and  missions  of  Scientology  as 
well  as  commercial  bookstores  for  resale. 

The  major  portion  of  the  books  distributed  by  ASHO  PUBS 
were  copyrighted  by  L.  Ron  Hubbard.  Through  the  year  1972, 
L.  Ron  Hubbard’s  collected  works  on  Dianetics,  Scientology, 
and  closely  related  topics  included  2  multivolume  encyclopedic 
series  and  more  than  50  other  books  and  publications.22  L.  Ron 
Hubbard  also  recorded  more  than  3,000  lectures  dealing  with 
Scientology  technology,  administration,  and  policies  between 
the  years  1950  and  1972.  Tapes  for  509  of  such  lectures  were 
regularly  available  to  the  public.  Additionally,  petitioner  sold 
El-meters  which  L.  Ron  Hubbard  invented  and  on  which  he 
held  a  patent. 

Petitioner  had  an  elaborate  system  of  prices  and  discounts 
for  books.  In  1959,  petitioner  used  the  following  formula  to 
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price  its  books:  It  took  the  printing  cost  and  multiplied  by  5.  In 
1965,  this  formula  underwent  a  slight  change.  The  basic 
formula,  5  times  the  printing  cost,  stayed  the  same,  but  to  this 
figure  petitioner  added  2  times  the  cost  of  postage  to  the 
furthest  church.  This  formula  established  a  minimum  price. 

During  the  docketed  years,  the  list  price  of  books  sold  by 

petitioner  through  its  bookstore  ranged  from  a  low  of  $2  to  a 

high  of  $225  or  $300  for  the  OEC  series.*3  Books  could  not  be 

given  away.  They  had  to  be  sold.  Books  sold  to  Scientology  j  :  j . 

members  were  discounted  by  10  percent.  Books  sold  to  other  j  ! '  j 

Scientology  churches,  including  branches  of  petitioner,  were 

discounted  by  40  percent  Books  sold  to  commercial  bookstores 

were  also  discounted  in  accordance  with  the  following  sched-  j 


ule:  if 

1  Book .  25% 

2-9  Books .  33/13  [sic] 

10  -  49  Books .  40 

50  -  99  Books...! .  41 

100  -  249  Books .  42 

250  -  499  Books .  43 

500  Books .  45 


The  retail  price  of  an  E-meter  during  the  tax  years  at  issue 
was  around  $200;  however,  discounts  were  available  in  accor¬ 
dance  with  the  following  schedule: 

1.  On  individual  purchases  without  any  membership,  full  price,  no 
discount. 

2.  International  Membership  holders  —  20%  discount. 

3.  Bulk  sales  (10  -  40  meters)  —  35%  discount. 

4.  Bulk  sales  (50  or  more  meters)  —  40%  discount. 

5.  All  contracted  staff  —  40%  discount. 

Petitioner’s  third  source  of  income  came  from  its  franchise 
operations.  Petitioner’s  Franchise  Programme  was  first  intro¬ 
duced  in  the  early  part  of  1959.  Under  the  Franchise  Pro¬ 
gramme,  interested  auditors  were  granted  franchises  which 
authorized  them  to  use  the  names  "Applied  Philosophy,” 
"Scientology,”  and  "Dianetics,”  along  with  the  copyrights 
associated  therewith,  in  a  certain  district  or  territory.  Addi- 


“Book  price*  fluctuated  during  the  couree  of  th*  docketed  year*,  to  that  theee  amount*  may 
hive  varied. 
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tionally,  franchise  holders  were  granted  40-percent  discounts 
on  their  purchases  of  books  that  they  could  later  resell  to  the 
public.  In  exchange,  the  franchise  holder  agreed  (1)  to  remit  10 
percent  of  his  or  her  gross  income  to  HCO  WW,  and  (2)  to  abide 
by  the  policies  governing  franchises.  The  rates  franchise 
holders  could  charge  for  processing  and  courses  were  set  by  L. 
Ron  Hubbard  and  made  known  to  the  franchise  holders  in  the 
form  of  policy  letters.  Franchises  were  strictly  forbidden  from 
providing  any  free  services. 

In  order  to  obtain  a  franchise,  an  interested  person  had  to 
first  file  an  application  for  an  interim  franchise.  Initially, 
these  franchises  were  granted  directly  by  L.  Ron  Hubbard; 
however,  during  the  tax  years  at  issue,  the  franchises  were 
issued  to  the  applicant  by  petitioner  as  agent  for  L.  Ron 
Hubbard. 

A  principal  objective  of  the  Franchise  Programme  was  to 
involve  members  of  the  public  and  push  them  up  to  upper  level 
orgs,  such  as  St.  Hill,  AOLA,  ASHO,  and  Flag.24  To  this  end, 
franchise  holders  were  only  permitted  to  offer  lower  level 
courses  and  were  encouraged  to  send  their  students  to  the 
higher  level  orgs  for  more  advanced  training.  For  each  student 
whom  the  franchise  holder  successfully  referred  to  petitioner, 
he  received  a  Field  Staff  Commission  equal  to  10  percent  of  the 
amount  the  student  spent  at  the  higher  level  organizations. 

In  conducting  the  Franchise  Programme,  petitioner  placed  a 
heavy  emphasis  on  statistics  and  the  regular  payment  of  the 
required  10  percent  of  gross  income  to  HCO  WW.  In  this 
regard,  the  franchise  holders  were  required  to  keep  a  set  of 
books  and  records  and  to  submit  weekly  reports  of  the 
franchise  holder’s  activities,  along  with  their  weekly  remit¬ 
tance  of  the  required  10  percent  of  gross  income.  Franchise 
holders  who  failed  to  submit  the  required  10  percent  of  gross 
income  on  a  regular  basis  ran  the  risk  of  losing  their  franchise. 

During  the  tax  years  at  issue,  the  franchises  were  adminis¬ 
tered  by  the  Franchise  Office  Worldwide,  which  was  directed 
by  the  Franchise  Officer.  As  part  of  his  responsibilities,  the 
Franchise  Officer  sent  the  franchise  holders  policy  letters 
pertinent  to  running  their  franchises  and  collected  the  10- 


**This  objective  was  expressed  by  L.  Ron  Hubbard  in  HCO  PL  May  1, 1971, 6  OEC  294,  as  folio** 
"MOTIF:  THE  ROLE  OF  A  MISSION:  RAW  PUBUC,  GET  THEM  IN  AND  UP  THE  LINE  TO 
ORGS.” 
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percent  payments  from  each  franchise.  These  payments  were 
then  reported  on  the  books  of  petitioner’s  United  Kingdom 
Church  under  the  designation  "Tithes.”  The  record  is  not  clear 
how  much  income  the  Franchise  Programme  generated.  By 
petitioner’s  own  records,  the  income  from  its  franchising 
operations  during  the  tax  years  in  question  was  as  follows: 


1970 

1971 

1972 


$288,672 

307,809 

”435,960 


Petitioner  s  Flag  Bureau  generated  a  fourth  source  of 
rncorne  through  the  provision  of  management  services  to 
Scientology  organizations  around  the  world,  including  branch¬ 
es  of  petitioner.  Flag  collected  a  variety  of  statistics  from  each 
local  church  and  organization  and  used  this  data  to  develop 
programs  for  improving  local  church  administration.  When  a 
local  church  experienced  difficulty,  Flag  sent  staff  on  assign¬ 
ments,  called  missions,  to  help  manage  the  situation.  The 
purposes  of  such  missions  were  varied  and  included  straight¬ 
ening  out  financial  mismanagement,  increasing  gross  income 
clarifying  job  responsibilities,  attracting  new  parishioners’ 
and  insuring  excellence  in  the  delivery  of  services.  Flag 
concentrated  its  attention  on  the  organizations  that  made  the 
greatest  contribution  to  Flag’s  financial  support.  The  fee  for 
these  management  services  was  10  percent  of  the  corrected 
gToss  income  of  the  organizations  and  franchises  that  were  not 
obligated  to  pay  10  percent  to  Worldwide. 

Flag  collected  statistics  to  track  Scientology’s  worldwide 
growth  and  expansion,  as  well  as  individual  and  local  church 
productivity.  These  statistics  were  reviewed  by  Flag  and  used 
as  a  basis  for  the  development  of  programs,  policies,  and 
procedures  to  increase  the  organization’s  growth  and  expan¬ 
sion.  As  a  basis  for  these  statistics,  each  local  church  was 
required  to  follow  a  standard  method  for  reporting  statistics  to 
petitioner’s  Flag  Bureau.  Required  statistics  included  meas¬ 
ures  of  output  for  each  division  within  a  church.  This  statistic 
was  called  the  Gross  Divisional  Statistic,  or  GDS,  and  was 
specific  to  each  division;  for  example,  the  GDS  of  the  Dissemi¬ 
nation  Division  was  gross  income,  while  the  GDS  of  the 
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Treasury  Division  was  the  amount  of  credit  collected  and  the 
amount  of  bills  paid.  Each  church  had  an  Organizational 
Information  Center  (OIC)  which  graphed  and  posted  divisional 
statistics.  The  OIC  also  transmitted  certain  statistics  to  World¬ 
wide  on  a  weekly  basis.  Worldwide  then  transmitted  (via 
Telex)  accumulated  statistics  to  Flag,  where  they  were 
graphed  and  posted  in  the  Control  Information  Center  (CIO 
and  on  the  wall  outside  the  Flag  Treasury  Division.  These 
graphs  reflected  overall  Scientology  Income,  Flag  Income,  and 
LRH  Comm.  Statistic  Revised  Income,88  as  well  as  other 
income  figures.  In  addition,  each  Flag  staff  member  had  a 
graph  of  his  job  statistic  posted  next  to  his  desk. 

One  of  petitioner’s  articulated  goals  was  to  make  money. 
This  was  expressed  in  HCO  PL  March  9,  1972,  MS  OEC  384, 
which  enumerated  the  Governing  Policy  of  Finance  as  follows: 

GOVERNING  POLICY 

A.  MAKE  MONEY. 

B.  Buy  more  money  made  with  allocations  for  expense  (bean  theory). 

C.  Do  not  commit  expense  beyond  future  ability  to  pay. 

D.  Don’t  ever  borrow. 

E.  Know  different  types  of  orgs  and  what  they  do. 

F.  Understand  money  flow  lines  not  only  in  an  org  but  org  to  org  as 
customers  flow  upward. 

G.  Understand  EXCHANGE  of  valuables  or  service  for  money  (P/L  Exec 
Series  3  and  4). 

H.  Know  the  correct  money  pools  for  any  given  activity. 

I.  Police  all  lines  constantly. 

J.  MAKE  MONEY. 

K.  MAKE  MORE  MONEY. 

L.  MAKE  OTHER  PEOPLE  PRODUCE  SO  AS  TO  MAKE  MONEY. 

A  small  sack  of  beans  will  produce  a  whole  field  of  beans.  Allocate  only 

with  that  in  mind  and  demand  money  be  made. 

Petitioner  often  used  business  terminology  to  describe  its 
operations.  Churches  were  referred  to  as  "orgs.”  Church 
missions  were  called  "franchises”  until  1971  when  their 
designation  in  the  United  States  was  officially  changed  to 
"mission.”  However,  even  after  the  name  change,  petitioner 
continued  to  refer  to  the  administrator  of  the  missions  as  the 
Franchise  Officer.  Fees  for  auditing  were  called  "prices” 


>*The  LRH  Comm.  Statistic  Reviaed  income  was  money  that  went  to  L.  Ron  Hubbard  personally 
a a  debt  repayment 


(381)  Cl 


rather 
its  sen 
"donat 
(Issue 
insure 
It  stat 

90.  D 
Scientol 

92.  M 


107.  I 
traffic. 


109.  S 
words  tl 
processii 


124.  E 
MENT ; 
and  Fra 


128.  G 
commiss 

129.  E 
and  Fra 

130.  7 
other  hi 

[Emph 


This  pc 
the  tri 
witness 
Petit 
tance  t 
and  dr 
tion  p; 
offendc 
Applie< 
the  sic 


(381)  CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA  v.  COMMR. 


423 


rather  than  "fixed  donations,”  and  petitioner  frequently  said 
its  services  were  "purchased,”  ‘'bought,”  or  "sold”  rather  than 
donated,  offered,  or  "contributed.”  HCO  PL  May  23,  1969 
Ossue  ni),  0  OEC  91-93,  describing  134  measures  to  take  to 
insure  Church  solvency,  exemplifies  these  patterns  of  speech. 
It  states  in  part: 

90.  DEPARTMENT  17  (DEPT  OF  PUBLIC  REHABILITATION):  Sells 
Scientology  to  Governments  and  broad  social  stratas  [sic]. 

92.  Makes  Scientology  popular  and  the  thing  to  do. 


107.  DEPARTMENT  20  (DEPT  OF  ACTIVITIES):  Guides  in  new  body 
trafiic .  J 


tn&u  the  Introductory  Lecture  and  non-classed  courses  use  no 
words  that  will  be  misunderstood  and  makes  people  want  to  buy  training  and 
processing  and  offers  it.  * 


£^PTt°F  RECRUTIMENT.  ESTABLISH- 
Fr^SsS^  aPP°mtS  “d  CStablifihes  Groups 


colmm£i 'on?'  ““  °"*1  Pr°mptly  to  «*«*"«»  eoming 

Jd29Fr^)ERAR™RNT  23  ®FPT  OF  FIELD  TRAINING):  Trains  the  FSMs 
tJ\  T^!Se.Lh0ld?Tf  and  ma*e5  them  financially  successful. 

other  'b^Z!tg  ^POrtm*B<  aC<l'W'y  “  8aUsmen  are  b>  a*y 

[Emphasis  added.] 

This  policy  letter  is  not  an  isolated  phenomenon.  Even  during 
trial  of  this  case,  the  testimony  of  petitioner’s  church 
witnesses  was  heavily  punctuated  with  business  terminology 
Petitioner  performed  charitable  works.  It  provided  assist 

PrS”ler8;  evx^fFenders>  the  elderly,  the  mentally  ill, 
d  drug  addicts.  It  helped  form  Narcanon,  a  drug-rehabilita- 
Uon  program  It  organized  a  job  referral  service  for  ex- 
enders,  and  it  developed  an  educational  program  called 
th^s^^b0  ^08'  ^  °CCasi°n’ {t  ***>  ^ted  the  poor  and 
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Petitioner  performed  christenings,  funerals,  and  wedding 
ceremonies  free  of  charge.  Petitioner’s  chaplains  provided  free 
marriage  and  family  counseling.  Petitioner  also  provided  a 
specialized  form  of  auditing  free  of  charge  called  "ARC  break” 
auditing.  This  service  was  geared  to  help  people  in  crisis. 

In  his  notice  of  deficiency,  respondent  determined  that 
petitioner’s  seven  stipulated  divisions  (SFO,  LAO,  FOLO, 
ASHO,  AOLA,  USGO,  and  Flag)  had  the  following  consolidat¬ 
ed  net  incomes  during  the  docketed  years: 


Income 

1970 

1971 

1972 

Gross  receipts . 

...  $2,249,013.08 

$3,301,143.73 

$3,134,391.00 

Advance  payments . 

...  373,222.37 

788,704.96 

1,198,763.86 

Flag  income . 

263,557.47 

240,932.55 

Payment  Danish 

Kingdom  Church . 

77.92 

53,609.76 

Payment  United 

Kingdom  Church . 

76,497.24 

161,018.38 

Total  income . 

...  2,622,235.45 

4,429,981.32 

4,788,715.55 

Expenses 

Per  Form  990  . 

...  2,438,646.65 

4,242,124.02 

4,178,876.05 

Trust . 

...  (28,930.34) 

(67,892.40) 

(77,986.62) 

Charter  Mission 

(disallowed) . 

...  (982,415.39) 

(1,143,928.02) 

(1,400,015.99) 

Fla£  expenses  . 

1,238,466.30 

1,036,108.56 

Total  allowable 

expenses . 

...  1,427,300.92  - 

4,268,769.90 

3,736,982.00 

Net  income . 

...  1,194,934.53 

161,211.42 

1,051,733.55 

Petitioner  does  not  contest  the  accuracy  of  these  figures,  but 
does  disagree  with  the  tax  treatment  accorded  them  by 
respondent. 

Petitioner  collected  advance  payments  from  parishioners  for 
auditing  and  training  services  of  $373,222.37  in  1970, 
$788,704.96  in  1971,  and  $1,198,763.86  in  1972.  These  were 
payments  from  people  for  whom  no  services  were  rendered 
during  the  year  the  payments  were  received.  It  was  petition¬ 
er’s  policy  to  refund  advanced  payments  upon  request  at  any 
time  before  the  services  were  taken.  There  is  no  evidence  in 
the  record  that  petitioner  kept  the  advance  payments  segre¬ 
gated  or  placed  restrictions  on  the  use  of  these  funds.  Petition¬ 
er  used  the  cash  method  of  accounting  for  its  receipts,  except  it 
treated  advance  payments  as  liabilities. 
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1972 

53,134.391.00 

1,198.763.86 

240,932.55 

53,609.76 

161,018.38 

4,788,715.55 


4,178,876.05 

(77,986.62) 


.,015.99) 

i,o36,108.56 


3,736,982.00 

1,051,733.55 
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The  Charter  Mission  expenses  represented  amounts  trans- 
ferred  by  petitioner  to  OTC  during  the  tax  years.  Petitioner 
deducted  these  payments  as  expenses  on  its  Forms  990. 
Respondent  disallowed  the  deduction  on  the  grounds  that  the 
payments  were  not  a  business  expense  but  constituted  an 
mtemal  transfer  of  funds  to  the  Flag  Division.  On  brief, 
petitioner  does  not  contest  the  adjustment. 

«67«tqi9i3ner  d1®li;cted  P^ments  of  $28,930.34  in  1970, 
$67,892.40  m  1971,  and  $77,986.62  in  1972  to  the  Central 
Defense  and  Dissemination  Fund.  According  to  petitioner 
these  were  payments  to  the  United  States  Church  of  Scientolo^ 
gy  Trust  (the  trust). 

Petitioner  alleged  that  the  trust  originated  in  1962.  Howev¬ 
er,  there  was  no  trust  document  during  the  docketed  years. 

t  6  to«Si^SST£i^t  memorialized  by  Declaration  of  Trust  on 
June  25,1973.  L.  Ron  Hubbard  was  the  sole  trustee  of  the  trust 
during  the  docketed  years. 

truDstrfunSe  T°KCketed  ^7’  n°  investments  were  made  with 
trust  funds.  They  were  deposited  in  several  Swiss  bank 

accounts:  Rubric  Trustee  Account  No.  272,893.6,  Church  of 

Scientology  of  California  Trustee  Account  No.  285,222,  Church 

of  ^lentolop  of  California  Trustee  Account  No.  285,222  1  L 

Shh  ?  t  I  T?Stee  AcC°Unt  Na  272>893-2,  and  L.  Ronald 
Hubbard  Trustee  Account  No.  272,893.3,  at  the  Swiss  Bank 

rp.  m  Zurich,  Switzerland.  Funds  were  also  deposited  in 

Account  No.  015867.226  at  the  Swiss-Israeli  Tra7e  Bank 

Geneva,  Switzerland.  L.  Ron  Hubbard,  Mary  Sue  Hubbard' 

Smi  T  ?!f rly  (a  United  KinSdom  Church  official  who 
administered  the  trust)  were  all  sole  signatories  on  the  trust 

accounts.  L.  Ron  Hubbard  kept  the  trust  checkbooks.  Member 
churches  were  required  to  remit  10  percent  of  their  total 
income  to  the  trust  on  a  weekly  basis. 

from^hp’  P2?’015  Swiss  francs  ($1,119,678)”  was  withdrawn 

shSt,  n  n  alC0Un?  111  Switzerland-  Petitioner’s  work- 

Wei^OTS^  -  “ Jithd«w«1  33  an  inter-account 
transfer  to  OTS.  This  is  crossed  out,  and  in  different  handwrit- 

petition6  tT.^sactlon  13  shown  as  cash  held.  According  to 
Petitioner,  this  money  was  brought  aboard  the  Apollo  where  it 

tfc*  mTL*  0  2652  doUjm'  f*r  Swi»  franc  which  i . 

29,  1972.  m  46  Bank  Quotation  Record  (January  1973,  sTx 


l 

! 


;  I  '  _  i 
|  ! 


426 


83  UNITED  STATES  TAX  COURT  REPORTS 


(381) 


was  kept  in  a  locked  file  cabinet  until  1975.  Mary  Sue  Hubbard 
had  the  only  keys  to  the  cabinet. 

Membership  in  the  trust  was  restricted  to  churches  of 
Scientology  in  the  United  States.  However,  the  trust  was 
administered  in  England  by  Denzil  Gogerly,  a  United  King¬ 
dom  Church  official,  and  the  United  Kingdom  Church  tithed 
to  the  trust  until  some  time  in  1971.  Financial  statements  for 
the  trust  covering  the  docketed  years  were  belatedly  prepared 
in  1973.  They  were  prepared  in  South  Africa.  They  were 
prepared  for  the  benefit  of  10  churches  of  Scientology  in  the 
United  States  although  the  Declaration  of  Trust  recites  only  5 
member  churches. 

According  to  the  financial  statements  finally  prepared  in 
1973,  the  trust  accounts  had  the  following  net  proceeds  and 
accumulated  funds  for  the  docketed  years: 


Year  ended 

Dec.  31,  1970 
Dec.  31,  1971 
Dec.  31,  1972 
July  18,  1973 


Net  proceeds 
$86, 170.80 
254,084.71 
376,837.18 
691,106.02 


Accumulated 
funds 
$812,134.51 
930,400.08 
1,307,237.26 
1,998,343.0 8 


The  purported  purpose  of  the  trust  was  the  defense  of 
Scientology.  During  the  docketed  years  there  was  only  one 
disbursement  for  such  purpose  in  the  amount  of  $9,290.47. 
USGO  expended  substantially  greater  amounts  for  legal  fees. 

The  United  Kingdom  Church  was  a  branch  of  petitioner. 
According  to  petitioner’s  records,  the  United  Kingdom  Church 
earned  the  following  profits: 


Total  receipts 
Less:  Total  expenses 
Net  income 


1970 

$892,783 

(593.102) 

299,681 


1971 

$2,017,850 

(1.221.433) 

796,417 


1972 

$1,815,509 

(998.937) 

816,572 


It  was  petitioner’s  policy  to  build  large  cash  reserves  and  to 
deduct  payments  to  these  cash  reserves  as  business  expenses. 
These  reserves  were  mainly  held  in  OTC  bank  accounts.  The 
yearend  balances  of  the  OTC  bank  accounts  are  shown  in  the 
following  table: 
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OTC  BANK  ACCOUNTS 
Yea  rend  ©ec.  31)  Balance 


Bank 

Bank  account 
number 

1970 

1971 

(1)  Swiss  Bank  Corp. 

295,728 

$1,721,748.46  $1,653,475.50 

(2)  Swiss  Bank  Corp. 

295,728.1 

25,757.85 

50,723.24 

(3)  Swiss  Bank  Corp. 

295,728.2 

... 

98,743.80 

(4)  Banque  Marocaine 

081,920.4 

... 

110,852.06 

(5)  du 

10,5616.2 

... 

1,330.93 

(6)  Erterieur 

90,1924.0 

... 

36,289.48 

(7) 

90,1928.0 

... 

8,425.93 

(8) 

217.734.2 

... 

11337.44 

(9) 

02.03. C.05616.5 

... 

m  m  m 

(10)  Banco  de  Vizcaya 

93,7470 

20,577.44 

1,433.57 

(111  Banco  Unquijo 

15,855 

... 

7.697 J29 

(12)  Banco  Espirito 

Santo  E  Comercial 

de  Lisboa 

23,718 

... 

52,356.93 

(13:  1st  National 

20,48.007 

c  -  -  - 

9,565.87 

(141  Banco  de  Vizcaya 

Ellen  Kayman 

742.59 

(15]  Banco  de  Vizcaya 

917290 

2,340.66 

... 

(16]  Banco  Hispano 

Americano 

8631 

1.814.72 

... 

1972 

$1,825,724.25 

25.81 

163,820.00 

380,629.76 


19,272.56 

43,610.02 

1,477.60 

19,535.64 


106,965.05 

628.29 


Total 


1970 

1971 

1972 

$4,932 

$9,368 

$35,000 

3,017 

2,430 

25,000 

7,949 

11,798 

60,000 

1,772,981.72  2,042,831.54  ”2,561,688.98 

During  the  tax  years  at  issue,  L.  Ron  Hubbard  and  Mary  Sue 
Hubbard  received  salaries  from  petitioner  in  the  following 
amounts: 


L  Ron  Hubbard 
Mary  Sue  Hubbard 
Total 

Additionally,  according  to  petitioner’s  own  records,  L.  Ron 
Hubbard  and  Mary  Sue  Hubbard  received  5,125.11.4  pounds  in 
fees  from  the  United  Kingdom  Church  in  1970,  15,770.67 
pounds  in  1971,  and  23,199.90  pounds  in  1972.**  Using  the 

u  Th«e  balance*  are  taken  from  petitioner’*  exhibit  We  note  that  the  yearend  balance  for  1971 
“  “thematically  incorrect  and  ihould  be  $2, 042,832.04.  OTC.  caah  reeerve*  may  have  even  been 
ia--ge:  than  the  amount*  shown  in  theee  account*.  Petitioner  contend*  that  OTC  had  $1,986  409  50 
u  a»h  on  board  the  Apollo  on  Dec.  31,  1972.  There  l»  acme  confluion  in  the  record  whether  thi* 
tmount  a  in  addition  to  the  li*ted  bank  account*.  Conaequently,  w*  were  unable  to  ascertain  the 
•ctual  amount  of  caah  reserve  bald  by  OTC. 

"  According  to  petitioner’,  own  record*,  L  Ron  Hubbard  received  or  waa  expected  to  receive  a 
* 7  ****  Worldwide  of  10.000  pounda  per  year,  while  Mary  Sue  Hubbard  waa  to  receive  from 
u  °wk  *  411  ta*Ary  6.340  pounda-  However,  petitioner  now  aaaert.  that  L.  Ron 

WubUrd  wd  Mary  Sue  Hubbard  were  not  actually  paid  theee  full  amount,  during  the  tax  years  in 
queiUon^Without  endorsing  the  accuracy  of  theee  amount.,  we  ahall  uee  them  for  purpoaea  of  our 
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conversion  rate  of  2.4  suggested  by  petitioner’s  witness,  these 
amounts  translate  into  $12,300.27  in  1970,  $37,849.61  in  1971, 
and  $55,679.76  in  1972.  Thus,  by  petitioner’s  own  admission,  L. 
Ron  Hubbard  and  Mary  Sue  Hubbard  received  salary  pay¬ 
ments  from  petitioner  totaling  $20,249.27  in  1970,  $49,647.61 
in  1971,  and  $115,679.76  in  1972. 

In  addition  to  the  outright  salary  payments  detailed  above, 
during  the  years  at  issue,  L.  Ron  Hubbard,  Mary  Sue  Hubbard, 
and  their  four  children  resided  for  the  most  part  aboard  the 
Apollo.  While  aboard  ship,  petitioner  paid  the  Hubbards’ 
living  expenses  which  included  free  lodging,  food,  laundry,  and 
medical  services.  In  1970,  Flag  expended  $31,720  for  the 
benefit  of  the  Hubbard  family. 

L.  Ron  Hubbard  received  royalty  payments  in  connection 
with  petitioner’s  sales  of  books  and  E-meters.  These  royalties 
were  paid  by  ASHO  and  were  computed  on  the  basis  of  10 
percent  of  the  retail  price  of  the  publications  and  E-meters 
distributed  by  ASHO  PUBS.  Parenthetically,  we  note  that  the 
retail  price  of  these  items  was  determined  by  a  formula 
developed  by  L.  Ron  Hubbard.  Beginning  in  August  of  1971,  all 
such  royalties  were  paid  on  a  weekly  basis,  while  back 
royalties  attributable  to  periods  prior  to  that  time  were  paid 
intermittently  on  later  dates. 

The  amounts  of  royalties  paid  by  ASHO  to  the  account  of  L. 
Ron  Hubbard  during  the  years  1971  and  1972  were  as  follows: 

.  $10,649.22 

WJiZZZZ'Z'ZZZ... .  104,618.27 

Additionally,  as  of  April  29,  1972,  there  were  unpaid  back 
royalties  of  $17,187.70  for  the  year  1971  which,  along  with  all 
back  royalties,  were  paid  to  L.  Ron  Hubbard  by  the  end  of 
1974.  The  majority  of  ASHO  PUB’s  sales  of  E-meters  and 
books  upon  which  royalties  were  paid  to  the  account  of  L.  Ron 
Hubbard  were  to  other  Scientology  churches,  including 
branches  of  petitioner.  • 

It  was  a  long-standing  policy  of  petitioner  that  all  works 
pertaining  to  Scientology  and  Dianetics  had  to  be  copyngh 
to  L.  Ron  Hubbard.  As  a  result  of  this  policy,  a  number  of 
publications  copyrighted  by  L.  Ron  Hubbard  were  actually 
written  by  others.  For  example,  Ruth  Mitchell  wrote b°°k 
"Know  Your  People,”  and  Peter  Gillum  wrote  the  book  "How 
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To  Be  Successful”;  however,  both  books  were  copyrighted  by  L. 

Ron  Hubbard.  Additionally,  there  are  many  policy  letters 
contained  in  the  OEC  series  that  were  actually  written  by  paid 
employees  of  petitioner  with  L.  Ron  Hubbard’s  approval. 

Nevertheless,  despite  the  fact  that  L.  Ron  Hubbard  did  not 
personally  author  the  entire  nine-volume  set,  he  did  receive 

royalty  payments  on  the  sale  of  this  publication.  ,  j 

Petitioner  expended  funds  to  protect  L.  Ron  Hubbard’s 
patents  and  copyrights.  j  j 

Sometime  in  the  1960’s  Scientology  organizations  around  > 

the  world  began  paying  L.  Ron  Hubbard  10  percent  of  their 
income  in  the  guise  of  debt  repayment.  These  payments  were  ‘  » 

variously  referred  to  as  "LRH  10%s,”  "LRH  RR,”  and  "LRH  \  { 

Comm.  Statistic  (Stat.)  Revised.”  The  record  is  peppered  with 
references  to  these  alleged  debt  repayments  in  FBO  correspon¬ 
dence  and  policy  letters  predating  the  docketed  years.  It  is 
clear  from  these  documents  that  there  was  no  set  amount  of 
debt  which  had  been  negotiated  between  L.  Ron  Hubbard  and 
petitioner  or  any  other  organization  but  rather  a  continuing 
obligation  to  make  payments  based  on  total  receipts. 

Petitioner  continued  to  funnel  debt  repayments  to  L.  Ron 
Hubbard  during  the  docketed  years.  Between  October  9,  1972, 
and  December  28,  1972,  USLO,  also  called  FOLO,  receipted 
$19,324.41  in  debt  repayment  from  Scientology  organizations 
throughout  the  United  States  and  Canada,  including  branches 

of  petitioner.  On  petitioner’s  invoices  (records  of  receipt),  these  I 

payments  were  designated  "LRH  Repayments,”  "Founding  j 

Debt  Payment,”  or  "Per  HCO  Policy  Letter  7  Sept.  72.” 

Conspiracy 

Petitioner,  its  agents,  and  others  willfully  and  knowingly 
conspired  to  defraud  the  United  States  by  impairing,  obstruct¬ 
ing,  and  defeating  the  lawful  functions  of  the  IRS  in  the 
determination,  assessment,  and  collection  of  income  taxes  due 
from  petitioner  and  from  other  Scientology  organizations  and 
officials.  The  conspiracy  began  in  1969  and  continued  until 
approximately  July  7,  1977,  when  the  FBI,  pursuant  to  a 
warrant,  searched  petitioner’s  premises  for  evidence  of  the 
conspiracy  and  related  crimes. 

There  is  a  written  record  documenting  most  of  this  conspira¬ 
cy,  some  of  it  in  official  Church  publications,  some  in  confiden- 
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tial  orders  issued  by  petitioner’s  Guardian  Office,  and  some  in 
correspondence  between  Scientology  officials.  Prior  to,  and 
during  the  course  of  the  conspiracy,  L.  Ron  Hubbard  issued 
policy  letters  and  directives  depicting  the  IRS  as  a  danger  to 
Scientology,  and  threatening  to  make  the  IRS  "swim  in 
circles.”  During  1969,  personnel  in  petitioner’s  FBO  network 
corresponded  about  plans  to  protect  petitioner  s  tax-exempt 
status  by  forging  records  to  conceal  petitioner  s  relationship 
with  OTC.  Two  confidential  orders  formulated  by  petitioner’s 
Guardian  Office  in  1972  and  1974,  respectively,  outlined  plans 
to  thwart  IRS  investigations  into  the  tax  status  of  churches  of 
Scientology  by  burglarizing  Government  offices  and  stealing 
Government  documents.  Reports  sent  to  petitioner’s  Guardian 
Office  describe  compliance  with  the  confidential  Guardian 
Order  issued  in  1974. 

In  1969,  the  IRS  began  an  audit  of  petitioner’s  records  to 
determine  petitioner’s  tax  liability  for  the  years  1963  through 
1967.  In  the  same  year,  top  officials  on  petitioner’s  staff  in  the 
FBO  network  grew  concerned  that  petitioner’s  large  payments 
to  OTC,  a  foreign  corporation  not  holding  tax-exempt  status, 
would  jeopardize  petitioner’s  tax-exempt  status.  To  disguise 
these  payments  as  debt  repayment  and  to  conceal  the  OTC 
sham,  a  cover  story  was  developed.30  The  theme  of  the  coverup 
story  was  that  OTC  was  a  corporation  which  provided  training 
and  consultation  services  to  petitioner  for  a  fee.  Petitioner 
planned  several  measures  to  implement  this  cover  and  some  of 
them  were  actually  executed. 


»°Thi6  scheme  draws  on  L.  Ron  Hubbard’s  advice  for  handling  tax  matters  set  forth  in  a  policy 
letter  dated  June  25,  1967.  L.  Ron  Hubbard  stated— 

"Now  as  to  TAX,  why  this  is  mainly  anybody’s  game  of  what  is  a  PROFIT.  The  thing  to  do  is  to 
assign  a  significance  to  the  figures  before  the  government  can.  The  whole  thing  is  a 
because  arithmetic  figures  are  symbols  open  to  ANY  significance.  So  I  normally  think  of  a  better 
significance  than  the  government  can.  I  always  put  enough  errors  on  a  return  to  satisfy  their 
bloodsucking  appetite  and  STILL  come  out  zero.  The  game  of  accounting  is  just  a  game  of  a® 
significances  to  figures.  The  man  with  the  most  imagination  wins.  BUT  there  must  be  correct 
figures  and  there  must  not  be  groes  miaaseignment  of  debts  as  profits  or  the  whole  thing  won 

hang  together.  * 

"Income  tax  is  a  suppressive  effort  to  crush  individuals  and  businesses  and  deprive  the  state 
national  gross  product  (since  none  can  expand).  The  thing  which  baffles  any  suppressive  is  truth. 
It’s  the  only  thing  that  works.  Significances  one  assigns  figure*  are  neither  true  nor  false 
always  must  be  reasonable  and  defendable.  And  the  figures  themselves  must  always  check  out 
"Income  does  not  mean  profit  One  can  and  should  make  all  the  INCOME  one  possib  y  caa. 
Always.  The  only  crime  really  is  to  be  broke.  But  when  one  makes  INCOME  be  sure  it  is  accoun 
for  as  to  its  source  and  that  one  covers  it  with  expenses  and  debt*.  Handling  taxation  is  as  amp** 
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On  May  25,  1969,  Vicki  Polimeni,  SBO  and  high-ranking 
official  in  the  FBO  network,  by  dispatch  orchestrated  a  plan  to 
disguise  payments  AOLA  and  other  Advanced  Organizations 
in  Denmark  and  the  United  Kingdom  made  to  OTC  as  debt 
repayment.  She  ordered  the  FBO  at  AOLA  and  various  other 
Advanced  Organizations  to  prepare  and  backdate  weekly 
statements  showing  that  each  Advanced  Organization  was 
making  expenditures  on  behalf  of  OTC.31  The  FBOs  were 
directed  to  make  these  statements  using  Flag  bill  folders  and 
Flag  summaries.  However,  the  Polimeni  dispatch  directed  the 
FBOs  not  to  mention  Flag  on  the  prepared  statement.  A  mock 
statement  itemizing  Advanced  Organization  expenditures  on 
behalf  of  OTC  was  included  in  the  dispatch  as  an  example.33 
The  dispatch  further  explained  that  at  the  same  time  the 
FBOs  were  preparing  the  statements,  the  SBO  and  others  at 
Hag  would  prepare  billings  from  OTC  to  the  Advanced 
Organizations  using  the  statements  to  substantiate  the  bil¬ 
lings.  The  purpose  of  these  statements  and  billings  was  to 
manufacture  evidence  to  show  to  the  IRS  which  would  disguise 
Advanced  Organization  payments  to  OTC  as  debt  repayment 
for  services  OTC  had  allegedly  rendered.  In  fact  OTC,  by 
petitioner’s  own  admission,  did  not  perform  services  for 
petitioner  of  the  type  described  in  the  mock  statement. 

As  part  of  the  coverup  plan,  the  FBO  International  wrote 
the  FBO  at  AOLA  on  May  29,  1969,  informing  him  that 
changes  would  have  to  be  made  to  AOLA’s  disbursement 
vouchers  and  invoices  to  OTC  dating  back  to  August  1968  to 
make  them  support  petitioner’s  tax  story.  (Petitioner’s  branch 
churches  used  disbursement  vouchers  to  record  payments,  and 
invoices  to  record  receipts.)  On  June  1,  1969,  the  FBO 
International  also  directed  the  FBO  AOLA  to  prepare  new 
signature  cards  and  change  the  drawer’s  name  on  checks  for 
account  number  6919  used  by  AOLA  but  periodically  main¬ 
tained  in  the  name  of  OTC  at  the  Wilshire-Westlake  Office  of 


'Thi*  cover  story  underwent  modification  so  that  by  the  time  of  the  1971-74  audit,  petitioner 
Ulat  °TC’  “  Petiti0ner’,  bankin«  a«ent>  w“  making  expenditures  orJbehalf  of 

J?*  m°^S^ment  w“  ^dressed  to  OTC  and  had  a  blank  space  for  indicating  the  name  of 
Advanced  Organization  which  prepared  the  billing.  The  mock  statement  provided  four 
•ujnples  of  expenditures  paid  by  the  Advanced  Organization  on  behalf  of  OTC:  (1)  A  payment  for 
theJiP°lUr'  (2)  “  PaymeDt  *°  “  OTC  employee  for  expense.  wM^n  M 
“Wament,  (3)  an  airfare  payment,  and  (4)  a  payment  to  the  captain  of  the  Neptune  to  cover  ship’s 
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the  Crocker-Citizens  National  Bank  in  Los  Angeles  This  was 
done.  Signature  cards  for  this  account  show  that  between 
August  2,  1968  (when  the  account  was  established),  and 
August  13,  1969,  the  account  was  periodically  held  in  the 
name  of  OTS  or  OTC,  in  combination  with  petitioner  s  name  or 
AOLA’s  name.  However,  beginning  on  August  14,  19by, 
account  number  6919  was  held  in  AOLA’s  name  with  no 
mention  of  OTC.  Sometime  in  1969,  the  c ir*J*r  ®  to 

also  changed  on  checks  for  account  number  6919  from  OTS  to 
Church  of  Scientology  of  California  Advanced  Organization  of 

Los  Angeles  Reserve  Account. 

During  the  docketed  years,  petitioner  advocated  and  prac¬ 
ticed  the  use  of  obstructionist  tactics  to  thwart  IRS  investiga- 
of  petitioner  and  affiliated  churches.  In  1970  petffioner » 
tax  returns  for  the  taxable  years  1964  through  1967  were 
under  audit  In  June  or  July  of  that  year,  Martin  Greenberg, 
the  Church’s  accountant,  told  an  assembled  group  ofScientolo- 
gists33  that  he  purposely  made  the  audit  difficult.  He  said  he 
gave  the  examiner  boxes  of  original  records,  disbursement 
vouchers,  and  invoices  in  no  semblance  of  order  with  the 
intent  of  so  hopelessly  overwhelming  and  confusing  the 
examiner  that  he  would  be  forced  to  give  up  the  examination 
and  accept  petitioner’s  version  of  the  facte.  In  April  1  >  _ 

Greenberg  instructed  a  member  of  the  financial  staff  at 
affiliated  Church  of  Scientology  to  use  similar  tactics  it 
agents  ever  came  to  her  church  to  examine  records.  She  was 
told  to  give  the  IRS  agent  a  bunch  of  records  m  a  box  m  no 
semblance  of  order;  to  place  the  agent  in  a  small,  dark,  out-of- 
the-way  room,  to  refuse  to  give  practical  assis^ce  l-ke 
locating  records,  and  to  notify  petitioner  s  Guardian  Office 
immediately  of  the  agent’s  presence.  Henning  Heldt,  petitio 
er’s  vice  president  and  the  Deputy  Guardian  Finance  m 
petitioner’s  Guardian  Office,  gave  this  staff  member  similar 

^For  approximately  2  yearn  from  May  1971  through  F«bn*rj 
1973,  IRS  Agent  Robert  Cluberton  tried  unsuccessfully  to 
audit  petitioner’s  1968  and  1969  tax  returns.  Part  of  the 

’•Thre*  d resent  were:  Kuna  Jason.  Assistant  to  the  Deputy  Commodore;  Jane  Kember, 
Guardian  Worldwide;  and  Scott  Mayer,  a  low-level  Scientology  official  and  later  a 

^“Initially,  the  audit  covered  just  the  !968  tax  returm  In  March  1972.  petitioner.  1969  t» 
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audit’s  lack  of  success  was  attributable  to  the  IRS’s  failure  to 
pursue  vigorously  the  audit  and  part  to  petitioner’s  refusal  to 
cooperate.35  Petitioner  never  allowed  agent  Cluberton  access 
to  its  financial  records.  On  February  9,  1973,  agent  Cluberton 
served  an  administrative  summons  on  Henning  Heldt,  vice 
president  and  director  of  petitioner.  The  summons  specified 
records  and  documents  to  be  produced  and  allowed  a  10-day 
return.  Heldt  did  not  comply.  On  February  20,  1973,  Heldt 
appeared  at  the  Los  Angeles  IRS  Office  and  handed  Cluberton 
a  letter  stating  he  had  resigned  as  an  officer  of  the  California 
Church  and  therefore  did  not  have  control  of  its  records. 
Notwithstanding  his  resignation,  Heldt  continued  to  exercise 
control  over  petitioner’s  financial  records.  By  letter  dated 
June  12,  1973,  he  authorized  the  Crocker-Citizens  National 
Bank  to  release  certain  bank  statements  to  the  bearer  of  the 
letter. 

On  or  about  October  26,  1971,  petitioner  filed  an  informa¬ 
tional  return,  Form  990,  for  the  taxable  year  1970;  on  or  about 
August  21,  1972,  for  1971;  and  on  or  about  October  12,  1973, 
for  1972.  All  three  informational  returns  were  prepared  and 
signed  by  Martin  Greenberg,  certified  public  accountant. 
Reverend  Mulligan  as  president  co-signed  the  1970  return; 
Craig  Beeney,  as  secretary  and  vice  president,  respectively,  co¬ 
signed  the  1971  and  1972  returns.  The  returns  were  signed 
under  penalty  of  perjury.  They  do  not  contain  financial 
information  for  the  United  Kingdom  Church  or  OTC. 

During  and  after  the  docketed  years,  petitioner’s  Guardian 
Offices  in  the  United  States  and  the  United  Kingdom  planned 
and  executed  a  scheme  to  infiltrate  the  IRS,  seize  records 
pertaining  to  Scientology-related  tax  matters  pending  before 
the  IRS,  and  conceal  petitioner’s  connection  to  these  covert, 
illegal  activities.  During  this  period,  the  highest  ranking 
Guardian  was  Mary  Sue  Hubbard  who  held  the  position 
Commodore  Staff  Guardian.  Jane  Kember,  the  Guardian 
Worldwide,  was  just  under  her  in  rank.  In  the  United  States 
during  the  years  1970-72,  the  highest  ranking  official  in  the 


rrtum  was  added.  Office  policy  required  audita  to  cover  all  back  tax  yean  until  the  taxpayer  wai 
brought  up  to  date. 

“Petitioner  maintained  that  the  purpoee  of  the  IRS  audit  of  ita  1968  and  1969  tax  return*  was 
hirassment,  and  justified  its  refusal  to  cooperate  on  this  ground.  Our  findings  on  this  issue  are 
stained  supra  at  403 — 413. 
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Guardian  Office  was  Robert  Thomas,  the  Deputy  Guardian 
United  States  (DG  US).  His  senior  staff  and  their  positions 
from  1970-72  were  as  follows: 

„  ...  . Deputy  Deputy  Guardian” 

James  Mulligan . ••••••• . Deputy  Guardian  Legal 

Joel  Kreiner .  . Deputy  Guardian  Technology 

Craig  Beeney  .. .  .Deputy  Guardian  Finance 

Henning  .  Deputy  Guardian  Public  Relations 

Arthur  Maren . .  Guardian  Intelligence” 

Terry  Milner .  * 

Martin  J  Greenberg,  whose  title  was  CPA  US,  was  an  adjunct 
of  the  United  States  Guardian  Office  during  these  years.  He 

James  Mulligan  Craig  Beeney,  and  Henmng  Heldt  al^serred 
as  officers  and  directors  of  petitioner  during  the  docketed 
years.  Their  positions  and  dates  of  service  were 

...  . Director  and  president 

James  Mulligan .  (Jan.  1,  1970 — Sept.  3,  1973) 

„  ,  ^  ....Director  and  vice  president 

Henning  Heldt .  ^  ^  1971— Feb.  16,  1973) 

. Director  and  secretary 

Craig  Beeney .  23,  1971— Apr.  13,  1973) 

In  April  1972,  petitioner’s  Guardian  Office  * 

three-prong  plan  designed  to  stop  what  it  perceive 
IRS  attack  on  Scientology.  The  plan  was  developed  m*«pan* 
to  several  unfavorable  tax  rulings  revoking  the  tax-exen* 
status  of  churches  of  Scientology  m  the  United ^  States.  ™ 
plan  called  for  three  separate  intelligence  °^ra£°*e  t^  d 
tion  Search  and  Destroy,  Operation  Random  Harvest  an 
Operation  Paris.  The  purpose  of  Operation  Search  and  Destroy 
was  to  identify  organizations  and  individuals  furnishing 
mation  to  the  IRS  and  secure  informatron  about  them  *  y 
and  overtly  which  could  be  used  to  discredit  or  Dead  Agen 

STS.  Plan  appears  to  have  been  a 

earlier  program  since  the  Intelligence  Bureau  of  the 
Office  was  already  in  possession  of  files  taken  trom  g 

~1973,  dame.  Mulligan’,  titl.  was  changed  to  "Commodore  Staff  Guardian  Communis 
UftTh«  Intelligence  Division  of  the  Guardian  Office  wa.  also  referred  to  as  "&4”  or  Bureau  L 
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tions  providing  information  to  the  fRS.38  Care  was  to  be  taken 
to  prevent  the  Church  of  Scientology  from  being  connected  to 
the  covert  component  of  the  operation. 

The  purpose  of  Operation  Random  Harvest  was  to  document 
criminal  activity  on  the  part  of  the  IRS.  The  purpose  of  the 
third  intelligence  program,  Operation  Paris,  was  to  identify 
IRS  personnel  handling  Scientology  tax  matters  and  to  investi¬ 
gate  their  backgrounds  and  activities.  A  segment  of  the  plan 
called  for  recruiting  a  "plant”  to  develop  social  and  profession¬ 
al  contacts  with  IRS  personnel  and  develop  a  cover  to  hide  his 
affiliation  with  the  Church  of  Scientology.  Significant  informa¬ 
tion  gleaned  from  Operation  Paris  was  to  be  forwarded  to  the 
Intelligence  Bureau  of  the  Guardian  Office.  The  Deputy 

Guardian  Intelligence  (DG  Int  US)  was  placed  in  charge  of  this 
project. 

The  Guardian  Office  later  .developed  another  plan  to  infil¬ 
trate  the  IRS  and  appropriate  documents.  The  plan  is  memori¬ 
alized  m  Guardian  Order  1361  dated  October  21,  1974.  The 
plan  was  developed  in  response  to  the  IRS’s  continuing 
investigation  of  Scientology  tax  matters  which  petitioner 
viewed  as  an  attack.  Part  of  this  investigation*  covered  peti¬ 
tioner  s  tax  returns  for  1964-69.  The  purpose  of  the  plan  was 
to  root  out  damaging  reports  considered  to  be  false  in  the  IRS 
files,  so  that  the  IRS  would  forget  about  Scientology  and  direct 
its  attention  elsewhere.  The  plan  called  for  infiltrating  IRS 
offices  in  Los  Angeles,  Washington,  D.C.,  and  London;  stealing 
files  on  Scientology  and  L.  Ron  Hubbard;  and  developing  a 
suitaMe  cover  story  to  disguise  how  the  information  was 
obtained.  The  Deputy  Guardian  Information,  U.S.  (DG  Info 
Ub)  was  in  charge  of  implementing  most  of  the  plan 
Pursuant  to  Guardian  Order  1361,  the  IRS  offices  in  Wash- 
mgton,  D.C.,  were  burglarized,  and  documents  relating  to 
petitioner  and  other  Scientology  churches  were  taken  and 
forwarded  to  petitioner’s  Guardian  Office.  At  one  point, 
lentology  operatives  had  difficulty  gaining  access  to  IRS 
intelligence  files.  They  tried  to  solve  this  problem  by  having 
petitioner  s  attorney,  Joel  Kreiner,  a  witness  in  this  case, 
aaie  a  freedom  of  information  request  for  these  documents 
relieving  the  request  would  lead  the  IRS  to  place  the  files  in  a 

°®C*  Per*0n“1  *°  ******  <**“1  of  Scientology  from  other 
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central  location  for  processing  where  they  would  be  more 
accessible.  Operatives  gained  inside  information  about  the 
1971-74  audit  by  monitoring  the  offices  of  Lewis  Hubbardand 
his  assistant  and  then  successor,  Stephen  Fnedberg.  Their  1 

offices  were  monitored  over  a  period  of  several  months  while 
the  1971-74  audit  was  in  progress.  At  one  point  during 
period,  operatives  reported  they  had  gained  access' to  all  of  t  e 
materials  on  Scientology  kept  in  Lewis  Hubbards  office 
including  Chief  Counsel’s  files.  They  also  gained  possession  of 
Stephen  Friedberg’s  handwritten  daily  notes  which  contained 
occasional  references  to  the  examiner’s  activities. 

On  December  11,  1979,  several  ranking  officials  m  petition¬ 
er’s  hierarchy  were  convicted  in  the  U.S.  District  Court  for  the 
District  of  Columbia  of  conspiracy  to  obstruct  justice  and  to 
obstruct  a  criminal  investigation  in  violation  of  18  U.&.U 
section  371.  They  were  Mary  Sue  Hubbard,  the  founder  s  wi  e 
and  second  in  the  executive  chain-of-command  during  the 
docketed  years;  Henning  Heldt,  petitioner’, .  vice 

Deputy  Guardian  Finance  during  the  docketed  years,  Duke 
Snider,  petitioner’s  president  from  late  1975  thr0U|hMay  ’ 

1976,  and  USGO  official;  Gregory  Willardson,  a  USGO  intelli¬ 
gence  official  in  the  post-docketed  years;  and  Richard  Wei^ 
land,  also  a  USGO  intelligence  official  in  the  post-docketed 
years.  On  the  same  day,  Mitchell  Hermann,  a.k.a.  Mike 
Cooper,  a  Guardian  official  employed  by  the  Church  of 
Scientology  in  the  District  of  Columbia,  was  convicted  of 
SSf  to  steal  Government  documents  including  ones 
pertaining  to  the  1971-74  audit.39  A  year  later,  on  December 

19  1980,  Jane  Kember  and  Morris  Budlong  were  convicted  in 

the  U.S.  District  Court  for  the  District  of  ^-^^Office 

izing  the  Exempt  Organization  Division  of  the  National  Office 
of  the  IRS  on  three  occasions  in  1976  while  the  1971  74  au 
was  in  progress.  Jane  Kember,  the  Guardian  Worldwide,  was 
the  highest  ranking  official  in  the  United  Kingdom  urc 
during  the  docketed  years.  Morris  Budlong  was  an 
the  Guardian  Office  Worldwide  in  the  post-docketed  years^ 

In  the  spring  of  1975,  Guardian  Office  personnel  came 
aboard  the  Apollo  and  engaged  in  a  project  to  falsify  petition- 

-Tta.  ate  stetete  andte 

not  convicted  of  a  crime  related  to  the  conspiracy  of  obstructing  the  IRS.  We  were 
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er’s  financial  records.  The  project  was  undertaken  in  anticipa¬ 
tion  of  an  IRS  audit. 

From  June  1975  through  July  1976,  the  IRS  audited  peti¬ 
tioner  s  records  bearing  on  its  1971-74  tax  returns.  Following 
the  audit,  petitioner  prepared  a  Church  audit  report  and 
maneuvered  to  have  it  serve  as  the  operative  statement  of 
facts  to  accompany  a  request  for  technical  advice.  Thereafter, 
petitioner  and  respondent  entered  into  settlement  negotia¬ 
tions  which  continued  even  after  the  notice  of  deficiency  was 
issued. 

The  California  Church  did  not  keep  books  or  journals  to 
record  its  financial  transactions.  The  examiners,  therefore 
worked  from  original  records-checks,  disbursement  vouchers’ 
and  invoices.  The  California  Church  also  gave  the  examiners 
tax  workpapers  for  the  years  1971  and  1972,  in  lieu  of  general 
ledgers  or  books  of  entry.  During  the  course  of  the  audit  the 
examiners  received  over  300  cartons  of  records  containing,  by 
conservative  estimate,  2  million  documents.  The  boxes  were 
labeled  by  type  of  record  and  by  year;  for  example,  "1971 
disbursement  vouchers,”  but  the  labels  did  not  always  corre¬ 
spond  with  the  materials  inside.  The  records  were  generally 
not  in  chronological  order.  The  checks  were  detached  from 
their  stubs.  It  took  three  or  four  examiners  from  1  to  2  weeks 
just  to  organize  49  boxes  of  records  from  the  San  Francisco 
Organization.  The  Church’s  workpapers  were  not  always 
prepared  in  accordance  with  generally  accepted  accounting 
principles  and  were  insufficient  to  establish  the  information 
the  California  Church  was  required  to  report  on  its  returns. 

During  the  audit,  the  examiners  tried  to  fathom  the  rela¬ 
tionship  between  petitioner  and  OTC.  Several  times  they 
asked  for  canceled  checks  from  the  bank  accounts  OTC 
maintained  on  behalf  of  the  California  Church.  They  were  told 
hese  might  take  several  weeks  to  produce  since  foreign  banks 
md  not  return  canceled  checks  as  a  matter  of  course.  The 
California  Church  concealed  from  the  examiners  that  it 
regularly  received  debit  advices  from  the  foreign  banks  in  lieu 
o  canceled  checks,  and  it  never  produced  the  canceled  checks. 

a  result,  docketed-year  disbursements  totaling  over  $3 

e.  One  of  these  officials  w*a 

IRS.  We  were  unable  to  tell 

fvuQnc  general  Account  No.  295,728  on 
wruch  L.  Ron  Hubbard  was  a  signatory  were  never  explained 
editors  made  numerous  requests  for  records  to  verify 
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that  OTC  expenditures  claimed  to  be  made  on  petitioner’s 
behalf  were  actually  expended  on  petitioner  for  an  exempt 
purpose.  The  California  Church  did  not  comply  with  some  of 
these  requests.  In  one  instance,  the  California  Church  failed  to 
substantiate  a  schedule  of  approximately  300  claimed  expendi¬ 
tures.  The  schedule  was  pared  down  to  20  items.  The  IRS 
never  received  adequate  documentation,  e.g.,  canceled  checks 
or  third-party  bills,  to  substantiate  even  these  20  items. 

During  the  audit  and  the  ensuing  negotiations,  petitioner 
repeatedly  represented  that  OTC  was  a  separate  corporation 
from  petitioner.  Petitioner  represented  that  OTC  was  formed 
in  1968  to  render  financial  services  to  the  Flag  Division  aboard 
the  Apollo.  Pgtitioner  represented  that  OTC  was  a  trusted 
agent  receiving  and  banking  petitioner’s  funds  and  then 
expending  them  on  petitioner’s  behalf  to  support  Flag  opera¬ 
tions.  Petitioner  represented  that  OTC  personnel  performed 
these  financial  services.  Petitioner  further  represented  that  at 
the  start  of  the  agency  relationship,  force  of  circumstances  led 
petitioner  to  deposit  its  funds  in  existing  OTC  bank  accounts,  a 
practice  which  continued  through  the  taxable  years  in  issue. 
Petitioner  also  represented  that  in  1972,  over  $2  million  in 
cash  belonging  to  OTC  was  transferred  to  the  Apollo  and  kept 
in  OTC’s  custody  until  the  end  of  1974,  when  it  was  credited  to 
petitioner  as  partial  payment  of  a  debt  OTC  owed  petitioner. 

All  of  these  representations  were  false.  OTC  was  in  form, 
but  not  in  fact,  a  separate  entity  from  petitioner.  Petitioner  s 
personnel  and  not  OTC  personnel  kept  the  OTC  checkbooks, 
directed  the  flow  of  funds  into  and  out  of  OTC  accounts, 
receipted  money  for  the  support  of  Flag  operations,  and 
controlled  and  managed  Flag  expenditures.  The  OTC  bank 
accounts  were  in  reality  opened  and  maintained  by  petition¬ 
er.40  Only  petitioner’s  personnel  were  signatories  on  the 
accounts.41  Mary  Sue  Hubbard  and  L.  Ron  Hubbard  were  sole 


"In  n  108  of  the  Church  audit  report,  petitioner  represented  that  OTC  put  its  own 
OTC  account*  used  by  petitioner.  IRS  Agent  Eugene  Endo  initialed  n.  108.  Hi*  initial* 
agreement  with  the  facta  in  the  footnote  but  not  their  interpretation.  The  factual  portion  of  n.  iw 
state*  that  Church-prepared  *ummariee  of  OTC  account*  "show  that  in  1971  OTC  eP™ 
<2,296,164  into  these  account*  out  of  total  deposit*  of  $3,957,813  or  58%.  In  1972,  OTC  ep<*“ 
38%,  in  1973,  64%,  and  in  1974,  64%  ”  The  Church  audit  report  contained  many  t*» 
representation*  and  material  omission*.  Respondent  did  not  ratify  or  adopt  Agen 

admission.  Uesnl  t£ 

“Joyce  Popham  wa.  a  signatory  on  major  OTC  account*.  She  served  on  the  OTC  bo«u» 
directors  but  wa*  also  a  Flag  employee  and  apparently  never  wrote  a  check  on  the  OTC  account 
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signatories  on  the  accounts.  The  $2  million  in  cash  that  was 
brought  to  the  Apollo  in  1972  in  reality  belonged  to  petitioner 
ar.d  not  OTC.  The  cash  was  withdrawn  from  a  Swiss  bank 
account  upon  L.  Ron  Hubbard’s  authority,  transferred  to  the 
Apollo  by  Flag  employees,  and  kept  in  a  file  cabinet  in  a 
strongroom  to  which  only  Mary  Sue  Hubbard  had  keys. 

Throughout  most  of  the  course  of  the  conspiracy,  the 
California  Church  knowingly  concealed  the  status  of  the 

ThftF^rm?qqn  riC?KI'Ch  operatinS  branch  of  petitioner. 
The  F°rnis  990  filed  by  petitioner  for  the  years  1970-72  did  not 

consolidate  or  include  the  receipts,  disbursements,  assets,  or 

tothfrasf  he,UI^ted  Kinlgdom  Church.  Church  submissions 
to  the  IRS  made  during  the  audit  and  intended  to  describe 
petitioner  s  corporate  structure  made  no  mention  of  the 
United  Kingdom  Church.  Throughout  the  audit,  petitioner’s 
representatives  referred  to  Scientology  activities  in  the  United 
Kingdom  by  such  names  as  U.K.  Church,  U.K.,  United 
Kingdom  Churches,  Worldwide  Church  in  England,  and  Unit- 
Kmgdorn  Scientology  Organizations.  They  never  used  the 

uT  BrLw’  ?r  "ChU/Ch  ofScient°logy  of  California— 
fu P  ch  or  a  term  of  llke  import  although  they  did 
furnish  some  records  which  incidentally,  e.g.,  in  letterheads 

“  thaUnited  Ki^om  Church/cor^rat.  stts  S 

®  *  audlt  reP°rt  cast  United  Kingdom  Church  as  a 
separate  corporate  entity.  An  affidavit  of  petitioner’s  nresi 

a  subt^  ^°Ve“ber  1980’  “  support  of  a  motion  to  quash 

bv  “^United  K  T  ~  Trds  fr0”  acc°unta  ®ainteined 
ta  tt  d“ied  “»  belonged 

“‘‘'j?  ease  filed  November  10,  1980,  listed 
seven  of  petitions  s  divisions  but  did  not  include  the  United 
Kingdom  Church.  Prior  to  trial,  petitioner’s  representadv^ 
nee  acknowledged  a  formal  connection  between  the  United 
Kmgdom  Church  and  the  California  Church  while  denW 

audit  ofthp  H  8  f°r  n?1  C0^nection- 1x1  March  1975,  during  the 
that  thp^ TT  petltioner’s  representative  stated 

n,  i  _  nited  Kingdom  Church  was  incorporated  as  the 

opemSd  sSi6nf  i0gy  Ca^ornia  33  a  legal  convenience  but 

operated  separately  and  mdependently. 

e  Umted  Kingdom  Church  had  more  than  a  nominal 
connection  to  petitioner.  It  lacked  a  bona  fide  Cd  0f 
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directors.  Its  franchise  operations  were  controlled  by  Flag. 
Policy  directives  were  issued  jointly  by  the  United  Kingdom 
Church  and  the  California  Church  for  the  board  of  directors  of 
the  California  Church.  United  Kingdom  Church  officials  and 
California  Church  officials  could  and  did  write  checks  on  each 
others  accounts.  Petitioner’s  "trust  fund”  was  administered  by 
the  United  Kingdom  Church. 

Church  officials  knew  the  United  Kingdom  Church  was  only 
operating  in  the  United  Kingdom  as  a  branch  of  petitioner.  At 
practically  the  same  time  that  the  California  Church’s  repre¬ 
sentatives  in  the  United  States  were  portraying  the  United 
Kingdom  Church  as  a  separate  and  independent  entity, 
petitioner’s  representatives  in  the  United  Kingdom  were  filing 
documents  with  the  Registrar  of  Companies  in  Great  Britain, 
referring  to  the  United  Kingdom  Church  as  the  "Church  of 
Scientology  of  California — U.K.  Branch,”  and  stating  that  the 
United  Kingdom  Church  "was  not  resident  in  the  United 
Kingdom  during  the  above  yearfs)  [1967,  1968,  1970]”  and  was 
"not  a  'Close’  Company  within  the  meaning  of  Schedule  18 
Finance  Act  of  1965.”  Petitioner’s  United  Kingdom  account¬ 
ant,  Derek  Field,  who  prepared  and  reviewed  these  documents, 
testified  that  the  statement  was  intended  to  reflect  the  fact 
that  the  United  Kingdom  Church  was  not  present  in  the 
United  Kingdom  as  an  entity.  It  was  only  present  as  a  branch 
of  the  California  Church. 

Evidence 

On  July  8,  1977  (and  past  midnight  into  July  9,  1977),  FBI 
agents  executed  a  search  warrant  at  petitioner’s  premises, 
known  as  the  Cedars-Sinai  Complex,  in  Los  Angeles.  The 
search  warrant  was  based  on  a  33-page  sworn  affidavit  signed 
by  FBI  Special  Agent  Robert  Tittle  describing  the  Govern¬ 
ment’s  investigation  of  charges  that  Scientology  officials  from 
1974  through  1976  conspired  to  steal  documents  belonging  to 
the  Federal  Government  and  conspired  to  obstruct  justice  by 
covering  up  these  crimes  during  a  grand  jury  investigation  of  a 
burglary  of  the  Office  of  an  Assistant  U.S.  Attorney  in  the  U.S. 
Courthouse  in  Washington,  D.C.  The  search  warrant  specified 
162  categories  of  items  to  be  seized.  Category  162  called  for  the 
seizure  of: 
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Any  and  all  fruits,  instrumentalities,  and  evidence  (at  this  time  unknown)  of 
the  crimes  of  conspiracy,  obstruction  of  justice  and  theft  of  government 
property  in  violation  of  18  U.S.  Code  secs.  371,  1503  and  641  which  facts 
recited  in  the  accompanying  affidavit  make  out. 

During  the  search,  FBI  agents  seized  a  document,  identified 
as  "Exhibit  FX”  in  this  case,  from  a  file  cabinet  in  petitioner’s 
Guardian  Office.  The  FBI  agent  who  seized  the  document  did 
not  testify. 

Exhibit  FX  consists  of  19  pages.  It  is  dated  April  5, 1972.  The 
document  sets  forth  a  plan  to  sabotage  IRS  investigations  of 
the  tax-exempt  status  of  Scientology  churches.  The  plan  calls 
for  employing  secret  operatives  to  gather  information  to 
discredit  persons  working  for,  or  supplying  information  to,  the 
IRS  on  Scientology  matters.  The  plan  is  written  in  the  format 
of  a  Guardian  Order. 

Exhibit  FU,  in  the  instant  case,  is  a  folder  containing 
Guardian  Order  1361,  dated  October  21, 1974,  and  a  number  of 
reports  discussing  compliance  with  the  Guardian  Order.42 
Guardian  Order  1361  is  a  nine-page  plan  to  derail  governmen¬ 
tal  challenges  to  the  tax-exempt  status  of  Scientology  church¬ 
es,  including  petitioner.  Petitioner  stipulated  that  Guardian 
Order  1361  in  Exhibit  FU  was  prepared  by  petitioner’s  United 
States  Guardian  Office  in  1974.  Petitioner  did  not  stipulate  to 
the  authenticity  of  the  remaining  documents  in  Exhibit  FU. 
However,  when  the  exhibit  was  moved  into  evidence  some  6 
months  after  it  was  first  the  subject  of  testimony,  petitioner’s 
only  continuing  objection  was  that  the  documents  were  the 
product  of  an  illegal  search  and  seizure. 

Guardian  Order  1361  calls  for  infiltrating  the  IRS  and  the 
Department  of  Justice,  stealing  documents  from  IRS  offices  in 
London,  Los  Angeles,  and  Washington,  D.C.,  and  the  Tax 
Division  of  the  Department  of  Justice,  and  passing  informa¬ 
tion  culled  from  these  documents  on  to  the  Deputy  Guardians 
for  Information,  Legal,  and  Public  Relations  at  petitioner’s 
Guardian  Offices  in  the  United  States  and  Great  Britain.  The 
contents  of  most  of  the  remaining  documents  in  Exhibit  FU 
bear  on  compliance  with  Guardian  Order  1361.  Some  are 
progress  reports.  Some  convey  strategic  information  about 

•mi*  documents  which  comprise  Exhibit  FU  are  sometimes  referred  to  as  "the  typewriter-case- 
docum*nt*rM  iince  they  were  brought  to  the  ERS  in  a  typewriter  caae. 
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Government  offices  targeted  for  burglary.  Some  refer  to 
Guardian  Order  1361  on  their  face.  Some  show  on  their  face 
that  they  were  sent  to  a  person  in  petitioner’s  United  States 
Guardian  Office.  One  document  is  a  job-posting  for  a  position 
as  clerk-typist  at  the  IRS. 

Stephen  C.  McKellar,  a  criminal  investigator  in  the  Internal 
Security  Division  of  the  IRS,  testified  about  the  circumstances 
by  which  the  IRS  came  into  possession  of  the  documents 
comprising  Exhibit  FU.  His  investigative  report  of  these 
circumstances  was  also  placed  in  evidence. 

Agent  McKellar  first  saw  the  typewriter-case  documents  on 
February  8, 1978.  On  that  date  Alvin  Jones,  an  attorney,  came 
to  his  office  in  Los  Angeles  carrying  a  black,  metal  typewriter 
case  full  of  documents  in  file  folders.  The  typewriter  case  had 
no  markings  on  it  except  the  letters  "SMC”  for  Smith-Corona 
Corp.  Agent  McKellar  testified  that  Jones  explained  that 
sometime  in  July  1977,  one  of  his  clients  found  the  typewriter 
case  by  itself  in  a  Sears  store  parking  lot  located  on  Santa 
Monica  Boulevard  and  Wilton  Place  in  Los  Angeles.  Agent 
McKeller’s  report  amplifies  this  testimony  somewhat  and 
states  that  Jones  explained  to  McKellar  that  his  client  saw  an 
unidentified  man  leave  the  typewriter  case  in  the  parking  lot 
unattended  and  that  his  client  picked  it  up  when  the  man 
failed  to  return  after  a  short  while.  Agent  McKellar  testified 
that  Jones  told  him  he  believed  the  documents  would  be  of 
some  value  to  the  IRS  since  they  described  information  about  a 
burglary  of  IRS  offices  in  Washington,  D.C.  The  report  further 
amplifies  this  point  explaining  that  Jones  told  McKellar  the 
documents  related  to  break-ins  of  IRS  offices  for  the  purpose  of 
reviewing  records  concerning  the  Church  of  Scientology. 

Agent  McKellar  did  not  get  a  search  warrant  before  opening 
the  typewriter  case  and  examining  its  contents.  When  he 
opened  it  he  had  some  belief  it  contained  evidence  of  a  crime. 

The  audit  of  petitioner’s  1971-74  taxable  years  began  in 
June  1975  and  lasted  through  July  1976.  Respondent’s  exam¬ 
ining  agents  had  no  authority  to  conduct  settlement  negotia¬ 
tions  during  the  audit. 

The  documents  in  exhibits  DU  and  HG  constitute  some  of 
petitioner’s  correspondence  with  the  IRS.  The  documents  fall 
into  one  of  three  categories.  The  majority  of  the  documents  are 
petitioner’s  responses  to  formal  requests  for  information  from 
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the  IRS  during  the  audit.43  These  documents  are  identified  by 
the  fact  that  they  have  at  least  two  of  the  following  features: 
(1)  They  are  addressed  to  an  examiner  and  bear  a  date 
corresponding  to  the  audit  period;  (2)  they  are  captioned  by,  or 
contain  an  internal  reference*  to,  a  specific  IRS  request  for 
information;  (3)  their  content  clearly  relates  to  a  specific 
request  for  information.  Exhibit  DU  also  contains  some  of 
petitioner’s  correspondence  with  the  IRS  unrelated  to  informa¬ 
tion  sought  by  the  examiners.44  These  documents  bear  a  date 
subsequent  to  July  31, 1976,  and  are  addressed  to  Mr.  William 
Connett,  Mr.  Alvin  Lurie,  or  Mr.  Joseph  Tedesco  of  the  IRS. 
There  are  also  a  few  miscellaneous  documents  in  Exhibit  DU 
which  cannot  with  certainty  be  categorized  as  petitioner’s 
responses  to  requests  for  information  from  the  IRS.45  • 

OPINION 

This  is  a  complicated  case,  both  legally  and  factually— 
witness  the  long  list  of  issues  presented  for  resolution  and  the 
lengthy  findings  of  fact  we  have  had  to  make.  We,  therefore, 
think  it  is  wise  to  announce  our  holdings  at  the  outset,  hoping 
this  will  help  the  reader’s  understanding.  We  hold  that 
petitioner  does  not  qualify  for  exemption  from  taxation  under 
sections  501(a)  and  501(cX3)  because  it  is  operated  for  a 
substantial  commercial  purpose  and  because  its  net  earnings 
benefit  L.  Ron  Hubbard,  his  family,  and  OTC,  a  private 
nonchari table  corporation  controlled  by  key  Scientology  offi¬ 
cials.  Additionally,  we  hold  that  petitioner  is  not  entitled  to 
tax-exempt  status  because  it  has  violated  well-defined  stan¬ 
dards  of  public  policy  by  conspiring  to  prevent  the  IRS  from 
assessing  and  collecting  taxes  due  from  petitioner  and  affiliat¬ 
ed  Scientology  churches.  We  further  uphold  the  determina¬ 
tions  respondent  has  made  in  his  notice  of  deficiency,  except 
his  determination  that  petitioner  received  income  from  the 
United  Kingdom  Church.  Finally,  we  find  that  petitioner’s 
failure  to  file  tax  returns  was  without  reasonable  cause  and 

*?"  document,  in  Exhibit  HG  belong  in  thi.  category.  The  following  page*  of  Exhibit  DU 

raotain  document*  m  thi.  category:  pp.  1-121,  129-132,  132A-132B.  133-148,  150-201, 

247^249  followin*  rf  Exhibit  DU  contain  documents  in  thi.  category,  pp.  210-216,  221-223, 
aiSfSiK8  *  Exhibit  DU  dOCUment*  “  ^  “tesorr  122-128, 149,  202-209; 
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that  respondent  therefore  properly  determined  an  addition  to 
tax. 

We  have  divided  this  opinion  into  eight  sections,  each  of 
them  announced  by  a  Roman  numeral.  The  first  section  deals 
with  petitioner’s  challenges  to  the  notice  of  deficiency  (ques¬ 
tions  1  and  2).  The  second  section  treats  petitioner’s  objections 
to  the  constitutionality  of  the  express  conditions  of  section 
501(cX3).  However,  it  does  not  treat  petitioner’s  attack  on  the 
constitutionality  of  public  policy  requirements  which  have 
been  read  into  section  501(cX3).  See  Bob  Jones  University  v. 
United  States,  461  U.S.  574  (1983).  In  view  of  our  holding  that 
petitioner  fails  to  qualify  for  exemption  under  the  express 
conditions  of  section  501(c)(3),  i.e.,  the  provisions  prohibiting 
commercialism  and  inurement,  our  holding  that  petitioner  is 
not  entitled  to  exemption  because  it  has  violated  public  policy 
is  simply  an  additional  ground  of  decision.  We,  therefore, 
reserve  treatment  of  the  public  policy  aspects  of  this  case  to  a 
separate  section.  There  is  one  minor  exception.  The  second 
section  does  include  treatment  of  petitioner’s  contention  that 
the  public  policy  requirement  is  unduly  vague.  In  sum,  the 
second  section  covers  questions  3  through  10  on  the  list  of 
issues  presented.  Midway  through  the  trial,  respondent  raised 
a  new  issue.  Respondent  presented  evidence  that  the  United 
Kingdom  Church  is  a  branch  of  petitioner.  The  third  section  of 
this  opinion  considers  the  legal  issues  generated  by  respon¬ 
dent’s  claim  that  the  United  Kingdom  Church  is  a  branch 
church  (question  13).  The  fourth  and  fifth  sections  deal  with 
the  Church’s  financial  operations  (questions  14  and  15). 
Section  four  elucidates  our  holding  that  the  Church’s  activities 
evidence  a  substantial  commercial  purpose,  and  section  five, 
our  holding  that  the  Church’s  earnings  inure  to  the  benefit  of 
private  individuals.  Section  six  treats  the  public  policy  issues 
raised  in  this  case  (questions  11, 12,  and  16).  There  are  three  of 
them:  (1)  Whether  petitioner  has,  in  fact,  violated  public 
policy;  (2)  whether  requiring  petitioner  to  comport  with  public 
policy  intrudes  on  the  Church’s  associational  and  free  exercise 
rights  protected  by  the  First  Amendment;  and  (3)  whether 
petitioner  is  deprived  of  due  process  by  the  retroactive  imposi¬ 
tion  of  a  public  policy  requirement.  The  seventh  section  treats 
a  number  of  evidentiary  issues  raised  in  this  case  and  the 
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eighth  and  last  section  deals  with  petitioner’s  tax  liability  as 
reflected  in  the  notice  of  deficiency  (questions  17  and  18). 

I. 

Petitioner  mounts  two  attacks  on  the  notice  of  deficiency. 
First,  petitioner  alleges  that  it  is  invalid  for  a  number  of 
administrative  reasons  and,  second,  petitioner  alleges  that  it  is 
invalid  because  of  constitutional  considerations.  The  main 
thrust  of  petitioner’s  first  argument  is  that  respondent  never 
issued  a  final  letter  of  revocation  or,  if  he  did,  he  later  nullified 
it  and  therefore  the  notice  of  deficiency  is  null  and  void,  since 
an  exempt  organization  cannot  owe  taxes.  Petitioner  relies  on 
A.  Duda  &  Sons  Cooperative  Association  v.  United  States  504 
F.2d  970,  973  (5th  Cir.  1974),  stating  that  respondent  could  not 
assess  taxes  against  a  tax-exempt  cooperative  where  it  stipu¬ 
lated  the  revocation  was  void. 

We  think  petitioner  misinterprets  the  administrative  record 
and  misreads  the  Duda  case.  On  July  18,  1967,  respondent 
formally  revoked  petitioner’s  tax-exempt  status  and  subse¬ 
quently  published  an  announcement  of  the  revocation  in  the 
Internal  Revenue  Bulletin  and  removed  petitioner’s  name 
from  its  cummulative  list  of  charitable  organizations.  None  of 
respondent  s  actions  subsequent  to  the  revocation  show,  as 
petitioner^  claims,  that  the  revocation  was  either  tentative  or 
later  nullified.  Admittedly,  respondent  made  no  unflinching 
effort  to  collect  taxes  from  petitioner  prior  to  the  taxable  years 
at  issue  in  this  case  and  continued  in  subsequent  audits  to 
review  petitioner’s  tax  status,  but  we  decline  to  agree  with 
petitioner  that  these  actions  either  nullify  the  revocation  or 
detract  from  its  finality. 

Petitioner  argues  that  respondent’s  disposition  of  its 
1965-67  taxable  years  voided  the  letter  of  revocation  issued  on 
July  18, 1967.  In  1974,  respondent  issued  a  notice  of  deficiency 
to  petitioner  for  the  taxable  years  1965-67.  The  deficiencies 
were  comparatively  small,  ranging  from  slightly  over  $2,500  to 
slightly  under  $14,000.  Petitioner  contested  the  1965  but  not 
the  other  deficiencies  in  the  Tax  Court.  In  late  1976,  respon¬ 
dent  settled  the  1965  case  by  conceding  petitioner’s  tax-exempt 
status  for  that  year  only  and  without  prejudice  to  any  other 

year  and  closed  the  other  two  years  on  the  basis  of  "no 
change.” 
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Petitioner’s  contention  that  respondent’s  disposition  of  its 
1965-67  taxable  years  amounts  to  a  nullification  of  the  letter 
of  revocation  stretches  the  facts  far  beyond  their  reasonable 
interpretation.  By  late  1976,  respondent  had  concluded  the 
1971-74  audit.  This  audit  revealed  potential  income  tax 
liability  in  the  hundreds  of  thousands  of  dollars.  Respondent 
may  well  have  decided  not  to  pursue  the  comparatively  small 
deficiencies  of  the  earlier  years  in  order  to  marshall  his 
resources  to  collect  the  potentially  greater  deficiencies  of  the 
later  years.  The  settlement  entered  in  the  Tax  Court  on  its 
face  only  applied  to  1965,  and  the  closing  of  the  1966  and  1967 
taxable  years  on  the  basis  of  "no  change”  in  context  marks  a 
concession  of  tax  liability,  only,  and  is  without  bearing  on 
petitioner’s  tax  status.46  That  respondent  in  post-revocation 
audits  to  determine  petitioner’s  tax  liability  also  reviewed 
petitioner’s  tax  status  is  also  not  significant.  More  or  less,  the 
same  records  have  to  be  examined  in  either  type  of  audit. 
Since  the  double-issue  review  required  virtually  no  extra 
work,  respondent’s  reconsideration  of  petitioner’s  tax  status 
shows  nothing  more  than  a  desire  to  check  for  prior  error.  It  is 
noteworthy  that  after  performing  these  post-revocation  audits, 
respondent  never  changed  his  ruling.47 

This  case  is  also  readily  distinguished  from  the  Duda  case. 
In  that  case  the  Government,  in  a  pretrial  conference,  stipulat¬ 
ed  that  it  had  revoked  the  taxpayer-cooperative’s  tax  exemp¬ 
tion  for  the  wrong  reasons  and  also  stipulated  that  the 
revocation  was  not  based  on  the  taxpayer’s  failure  to  act  as  a 
cooperative.  504  F.2d  at  973.  The  Government  wanted  to  be 
relieved  of  these  stipulations  so  it  could  collect  taxes  on  the 
basis  of  the  taxpayer’s  failure  to  act  as  a  cooperative.  504  F.2d 
at  975.  The  court  held  that  the  Government  could  not  be 
relieved  of  its  disastrous  concessions  and  allowed  to  show  that 
the  revocation  was  not  a  nullity.  504  F.2d  at  975-976.  In 
comparison,  respondent,  in  the  case  at  bar,  has  consistently 
maintained  that  petitioner  was  not  operating  for  exempt 
purposes.  This  was  communicated  in  the  letter  revoking 


4*The  Court  takes  judicial  notice  of  the  fact  that  all  indexed  references  to  "no  change”  cases  or 
reports  in  the  Internal  Revenue  Manual  refer  to  the  closing  of  cases  on  the  basis  of  no  tax  liability. 

47Petitioner  placed  in  evidence  the  "Foley  memorandum”  referring  to  the  tentative  revocation 
of  petitioner’s  exempt  status.  The  memorandum  was  not  written  by  an  IRS  employee,  and 
petitioner,  itself,  questioned  the  trustworthiness  of  the  information  in  this  memorandum. 
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petitioner’s  exempt  status  and  in  the  notice  of  deficiency.  As  a 
general  rule,  the  notice  of  deficiency  is  presumed  to  be  correct 
(Rule  142;48  Welch  v.  Helvering ,  290  U.S.  Ill,  115  (1933)),  and 
the  Court  will  not  look  behind  it.  Riland  v.  Commissioner,  79 
T.C.  185  (1982);  Greenberg’s  Express,  Inc.  v.  Commissioner,  62 
T.C.  324  (1974);  Suarez  v.  Commissioner,  58  T.C.  792  (1972), 
overruled  on  other  grounds  United  States  v.  Janis,  428  U.S. 
433  (1976).  This  is  true  even  where  the  record  discloses 
procedural  irregularities.  Cataldo  v.  Commissioner,  499  F.2d 
550  (2d  Cir.  1974),  afFg.  per  curiam  60  T.C.  522  (1973); 
Rosenberg  v.  Commissioner,  450  F.2d  529  (10th  Cir.  1971). 
Petitioner  has  not  shown  any  serious  procedural  irregularity 
in  the  way  respondent  handled  its  case,  much  less  action  rising 
to  the  level  of  a  nullification  of  the  1967  determination  that  it 
did  not  qualify  for  exemption  from  taxation. 

Petitioner  also  challenges  the  notice  of  deficiency  and  the 
letter  of  revocation  on  constitutional  grounds.  The  gravamen 
of  petitioner’s  complaint  is  that  respondent  selectively  en¬ 
forced  the  tax  laws  against  petitioner,  revoking  the  Church’s 
exemption  from  taxation  and  determining  a  deficiency  be¬ 
cause  of  hostility  to  Scientology  in  violation  of  the  equal 
protection  component  of  the  Fifth  Amendment  and  the  First 
Amendment.49  In  support  of  its  argument,  petitioner  makes  a 
number  of  factual  allegations.  Most  of  them  boil  down  to  one  of 
three  points.  First,  respondent’s  files  are  suffused  with  corre¬ 
spondence  and  memoranda  denouncing  Scientology.  Second, 
special  intelligence  groups  within  the  IRS  charged  with 
investigating  politically  active  organizations  targeted  petition¬ 
er  and  affiliated  churches  for  surveillance.  Third,  respondent 
arbitrarily  and  capriciously  handled  numerous  Scientology 
tax  matters  pending  in  the  IRS. 

Ordinarily,  this  Court  will  not  look  behind  the  notice  of 
deficiency  to  examine  respondent’s  motives,  policies,  or  proce¬ 
dures  in  making  his  determinations.  Suarez  v.  Commissioner, 
supra  at  813;  Greenberg’s  Express,  Inc.  v.  Commissioner,  supra 
at  327.  However,  this  Court  has  recognized  a  limited  exception 
to  this  rule  which  appertains  here.  When  there  is  substantial 

4,A11  reference*  to  Rule*  shall  refer  to  the  Tax  Court  Rule*  of  Practice  and  Procedure. 

"Petitioner  first  raised  this  argument  in  a  pretrial  Motion  to  Render  the  Notice  of  Deficiency 
Nugatory  and  for  Other  Relief.  The  motion  was  denied  after  a  hearing.  However,  the  Court 
allowed  petitioner  to  present  evidence  on  this  issue  during  trial  and  to  reargue  it  on  brief. 
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evidence  of  unconstitutional  conduct  on  respondent’s  part,  and 
the  integrity  of  our  judicial  process  would  be  impeded  were  we 
to  let  respondent  benefit  from  it,  this  Court  will  examine 
respondent’s  conduct  in  reaching  a  determination.  Greenberg’s 
Express,  Inc.  v.  Commissioner,  supra  at  328;  Suarez  v.  Commis¬ 
sioner,  supra.  We  believe  that  the  evidence  supporting  peti¬ 
tioner’s  accusations  raises  sufficient  doubts  about  the 
constitutionality  of  respondent’s  conduct  that  judicial  scrutiny 
of  his  actions  is  required  to  prevent  our  system  from  becoming 
an  instrument  of  selective  enforcement  of  the  tax  laws. 

There  are  two  components  to  petitioner’s  religious  hostility 
argument,  one  involving  equal  protection,  and  the  other,  free 
exercise  considerations.  Petitioner  makes  the  equal  protection 
claim  that  it  has  been  singled  out  for  enforcement  because  of 
its  unpopular  religious  views  and  practices.  Petitioner  also 
claims  respondent  violated  its  First  Amendment  rights  be¬ 
cause  respondent’s  adverse  determinations  were  motivated  by 
its  dislike  for  the  Church’s  unorthodoxy. 

We  first  consider  petitioner’s  selective  enforcement  argu¬ 
ment.  It  is  by  now  well  established  that  equal  protection 
requires  that  laws  fair  on  their  face  be  impartially  executed 
(Yick  Wo  v.  Hopkins,  118  U.S.  356,  373-374  (1886)),  and  that 
discriminations  based  on  hostility  to  a  group’s  religion  are 
constitutionally  intolerable.  Niemotko  v.  Maryland,  340  U.S. 
268  (1951).  However,  "the  conscious  exercise  of  some  selectivi¬ 
ty  in  enforcement  is  not  in  itself  a  federal  constitutional 
violation”  ( Oyler  v.  Boles,  368  U.S.  448,  456  (1962)),  and  is  even 
necessary,  particularly  "In  the  tax  field,  with  millions  of 
returns,  and  many  thousand  that  reveal  some  basis  for  further 
investigation.”  United  States  v.  Wilson,  639  F.2d  500,  505  (9th 
Cif.  1981).  In  the  criminal  field,  a  case  of  selective  prosecution 
is  made  out  when  the  defendant  shows:  (1)  The  decision  to 
prosecute  was  based  on  impermissible  grounds  such  as  race, 
religion,  or  the  exercise  of  constitutional  rights;  and  (2)  that 
others  similarly  situated  are  generally  not  prosecuted.  Karme 
v.  Commissioner,  673  F.2d  1062,  1064  (9th  Cir.  1982),  affg.  73 
T.C.  1163  (1980);  United  States  v.  Ness,  652  F.2d  890,  892  (9th 
Cir.),  cert,  denied  454  U.S.  1126  (1981);  United  States  v.  Moon, 

718  F.2d  1210  (2d  Cir.  1983),  cert,  denied  466  U.S. _ (1984). 

Like  the  Ninth  Circuit,  which  has  appellate  jurisdiction  of  this 
case,  we  express  our  concern  that  examining  the  IRS’s  actions 
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here  under  the  standard  applied  in  criminal  cases  may  be  too 
stringent  a  test.  Karme  v.  Commissioner,  supra  at  1064. 
However,  we  need  not  decide  this  issue  since  petitioner’s 
argument  fails  under  both  prongs  of  the  criminal  test. 

Petitioner  makes  a  number  of  factual  allegations — some 
well  founded,  some  exaggerated,  and  some  completely  unsup¬ 
ported.  Petitioner  did  demonstrate  that  respondent’s  files 
contain  memoranda  and  correspondence  denigrating  Scientol¬ 
ogy  .  During  the  period  in  which  petitioner’s  tax  exemption  was 
under  active  consideration,  a  few  of  respondent’s  agents  called 
Scientology  a  "medical  quackery”;  a  "threat  to  the  communi¬ 
ty,  medically,  morally  and  socially”;  a  "prey  on  the  public 
pocketbook”;  and  similar  epithets.  These  comments  mostly 
sprang  from  persons  in  respondent’s  Refund  Litigation  Divi¬ 
sion,  then  assisting  the  Department  of  Justice  in  defending  the 
Founding  Church  refund  tax  case.  However,  agents  in  respon¬ 
dent’s  Exempt  Organizations  Division  charged  with  reviewing 
petitioner’s  tax  status  were  privy  to  them.  These  comments 
were  the  remarks  of  individuals.  There  is  no  evidence  respon¬ 
dent  adopted  them.  However,  some  derogatory  statements 
about  Scientology  are  clearly  attributable  to  respondent.  In  his 
Trial  Memorandum,  respondent  stated  that  he  intended  to 
prove  petitioner  violated  charitable  law  standards  of  public 
policy  by  the  infliction  of  psychic  harm,  including  the  loss  of 
moral  judgment  through  brainwashing,  accomplished  by  au¬ 
diting  and  other  practices  and  procedures.  In  correspondence 
sent  to  this  Court,  respondent  called  the  Church  a  "cult,”  once 
again  referred  to  the  Church’s  "brainwashing”  methods,  and 
characterized  the  Church’s  policies  and  practices  as  a  danger 
to  the  moral  and  physical  health  of  citizens  and  responsible  for 
trouble  in  families.  None  of  these  charges  were  proved, 
although  this  Court’s  rulings  did  not  preclude  respondent  from 
showing  Church  policies  and  practices  violated  civil  or  crimi¬ 
nal  law.  , 

Between  1969  and  1975,  respondent  formed  and  maintained 
three  special  intelligence  units.  These  units  collected  informa¬ 
tion  about  taxpayers,  selected  by  essentially  political  criteria, 
ostensibly  to  monitor  their  compliance  with  the  tax  laws.  All 
three  units  collected  information  about  petitioner.  In  October 
1969,  one  of  these  intelligence  units,  the  SSS,  added  the 
Founding  Church  to  a  list  of  99  organizations  selected  for 
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investigation.  Other  groups  selected  at  the  same  time  included 
the  Black  United  Front,  the  New  Left  Movement,  and  the 
Welfare  Rights  Organization.  After  the  Founding  Church  was 
selected,  the  SSS  received  some  information  from  respondent’s 
District  Offices  about  Scientology  churches.  Virtually  all  of  it 
concerned  matters  pertinent  to  the  tax  status  of  these  church¬ 
es.  The  Case  Development  Unit,  a  local  intelligence  unit 
operating  out  of  respondent’s  Los  Angeles  District  Office,  also 
collected  information  about  the  California  Church  and  Scien¬ 
tology.  Most  of  the  information  pertained  to  financial,  reli¬ 
gious,  or  charitable  matters.  A  few  reports  linked  petitioner  or 
Scientology  to  criminal  activity.  A  third  intelligence  group, 
the  IGRU,  established  in  1973,  had  chapters  in  respondent’s 
District  Offices.  Intelligence  reports  in  respondent’s  Los 
Angeles  District  files  connected  petitioner  with  tax-protest 
activity.  Perhaps  based  on  these  reports,  the  Los  Angeles 
IGRU  chapter  classified  petitioner  as  a  tax  resister.  Files  from 
the  St.  Louis  IGRU  unit  were  destroyed  in  1975.  One  such  file 
labeled  "subversives”  contained  material  only  about  Scientolo¬ 
gy- 

Counterbalancing  these  facts  evidencing  respondent’s  politi¬ 
cal  and  religious  hostility  to  petitioner  is  the  record  of 
petitioner’s  actual  treatment  by  the  IRS.  The  decision  to 
revoke  petitioner’s  exemption  was  based  upon  legitimate 
Agency  concerns.  The  decision  was  made  after  respondent 
examined  petitioner’s  1964  and  1965  information  returns  and 
following  local  and  national  protest  conferences.50  It  was  based 
on  findings  that  the  Church’s  activities  were  akin  to  a 
business,  that  it  was  serving  the  private  interests  of  its 
members  and  not  the  public,  and  that  its  income  inured  to  the 
benefit  of  Scientology  practitioners.  Thus  both  the  procedures 
for  and  grounds  of  revocation  were  based  upon  the  valid 
exercise  of  Agency  authority. 

Petitioner’s  contention  that  its  revocation  was  rushed 
through  Agency  channels  as  part  of  a  wholesale  effort  to  take 
away  the  tax-exempt  status  of  Scientology  churches  is  not 
borne  out.  First,  the  revocation  was  not  rushed.  While  we  do 
not  know  exactly  when  the  audit  of  petitioner’s  1964  and  1965 
informational  returns  took  place,  we  surmise  that  the  exami- 


“Petitioner’i  allegation  that  it  had  no  opportunity  to  con  teat  the  revocation  is  not  borne  out. 
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nation  must  have  taken  place  in  the  first  half  of  1966,  since  by 
July  29,  1966,  respondent  had  sent  petitioner  a  letter  stating 
proposed  grounds  for  the  revocation.  The  formal  letter  of 
revocation  was  issued  on  July  18, 1967.  Thus,  the  deliberations 
leading  to  the  revocation,  far  from  being  rushed,  stretched  out, 
at  least,  over  the  course  of  a  year.  Second,  petitioner’s  loss  of 
exemption  was  not  part  of  a  wholesale  scheme.  Admittedly, 
respondent  examined  several  other  Scientology  churches  dur¬ 
ing  this  period.  These  reviews  were  prompted  by  a  request 
from  the  Department  of  Justice  which  was  then  defending  a 
tax-refund  case  against  the  Founding  Church.  The  Founding 
Church  was  denied  exempt  status  on  the  grounds  that  it  was 
organized  and  operated  as  a  profit-making  venture  benefiting 
private  interests  and  not  serving  religious  or  educational 
purposes.  The  Department  of  Justice  in  October  of  1966  asked 
respondent  to  investigate  affiliated  churches  holding  tax- 
exempt  status  and  report  on  ways  they  could  be  distinguished, 
or  rescind  their  exemptions  if  they  could  not.  Respondent 
acted  on  this  request  and  investigated  several  Scientology 
churches.  In  some  cases,  denial  or  revocation  of  exemption  was 
recommended.  However,  no  other  church  besides  petitioner 
appears  to  have  lost  its  exemption  during  this  period. 

Between  1967  and  1974,  respondent  delayed  action  or 
changed  positions  on  several  matters  involving  Scientology 
churches.  Respondent  also  issued  Manual  Supplement 
42G-228.  The  manual  established  guidelines  and  procedures 
for  identifying  and  examining  Scientology  churches  and  pro¬ 
cessing  applications  for  exemption.  The  record  disclosed  no 
nefarious  motive  for  respondent’s  indecisiveness,  and  we  think 
respondent’s  hesitancy  in  rushing  toward  litigation  was  justi¬ 
fied  by  the  sensitivity  and,  in  some  cases,  novelty  of  the  issues 
involved.  As  for  the  Manual  Supplement,  a  panel  of  the  Ninth 
Circuit  has  already  commented  on  this  document  saying  that, 
in  view  of  the  Court  of  Claims  decision  upholding  respondent’s 
deficiency  determination  in  the  Founding  Church  case,  the 
IRS  might  be  remiss  were  it  not  to  give  special  scrutiny  to 
Scientology  organizations.  Compare  United  States  v.  Church  of 
Scientology  of  California,  520  F.2d  818,  823  (9th  Cir.  1975), 


with  Church  of  Scientology  of  Hawaii  v.  United  States,  485 

F.2d  313.  317  (9th  Cir.  1973).  * 
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The  deficiency  determination  was  based  on  facts  learned 
during  an  extensive  audit  of  petitioner’s  records.  Good-faith 
negotiations  preceded  the  issuance  of  the  notice  of  deficiency. 
Petitioner’s  contention  that  respondent’s  conditions  of  settle¬ 
ment  were  arbitrary  or  unconstitutional  is  not  well  taken. 
Certainly,  respondent  was  well  within  his  authority  to  insist 
that  petitioner’s  income  could  not  inure  to  the  benefit  of  OTC, 
a  private,  for-profit  corporation.  Sec.  501(c)(3);  sec. 
1.501(cX3)-l(dXlXii),  Income  Tax  Regs.  Respondent  could  also 
require  petitioner  to  file  returns  and  keep  records.  Sec.  6001. 
Only  exempt  churches  are  relieved  of  these  obligations  (sec. 
6033(aX2)(AXi)),  and  respondent  was  never  willing  to  recognize 
unconditionally  petitioner’s  exempt  status.  Rather,  respon¬ 
dent’s  only  offer  of  recognition  was  limited  to  petitioner’s 
1970-72  taxable  years.  Respondent  was  also  well  within  his 
authority  to  demand  that  petitioner  disavow  participation  in 
the  crimes  described  in  the  Tittle  affidavit.  The  First  Amend¬ 
ment  does  not  shield  a  church  from  the  constraints  of  the 
criminal  law  ( Late  Corporation  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints  v.  United  States,  136  U.S.  1  (1890)),  and  the 
Government,  through  respondent,  could  insist  its  largesse  not 
subsidize  criminal  activity.  Regan  v.  Taxation  With  Represen¬ 
tation  of  Washington,  461  U.S.  540,  547-551  (1983);  Boh  Jones 
University  v.  United  States,  461  U.S.  574,  590—594,  598  (1983), 
Oklahoma  v.  Civil  Service  Commission,  330  U.S.  127  (1947). 

Weighing  all  these  facts,  we  find  that  petitioner’s  contention 
that  respondent  selectively  enforced  the  tax  laws  against  the 
California  Church  out  of  religious  or  political  animosity  falls 
short  of  the  mark.  On  the  one  hand,  petitioner  was  investigat¬ 
ed  by  special  intelligence  groups  formed  to  collect  information 
about  organizations  selected  for  ideological  reasons,  rather 
than  tax  considerations.  Also  respondent,  perhaps  sometimes 
using  a  trial  lawyer’s  hyperbole,  denigrated  the  practice  of 
auditing  and  made  other  mostly  unproven  charges  about 
petitioner’s  harmful  policies  and  practices.  Weighed  against 
these  facts  is  the  almost  flawless  record  of  respondent’s  actual 
treatment  of  petitioner’s  tax  status  and  liability.  The  decision 
to  revoke  petitioner’s  exemption,  the  detailed  and  extensive 
audits  of  its  records,  the  lengthy  post-audit  settlement  negotia¬ 
tions  carried  on  in  good  faith,  and  the  final  issuance  of  the 
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notice  of  deficiency  were  all  valid  exercises  of  administrative 
authority.  We  are  also  mindful  that  some  of  respondent’s 
expressed  hostility  to  petitioner’s  practices  is  attributable  to 
petitioner’s  proven  efforts  to  thwart  respondent’s  duty  to 
administer  the  tax  laws. 

Petitioner  has  also  failed  to  meet  the  second  prong  of  the 
criminal  selective  enforcement  test.  It  has  failed  to  demon¬ 
strate  that  respondent  has  not  enforced  the  provisions  of 
section  501(cX3)  against  others  similarly  situated.  Karme  v. 
Commissioner,  supra  at  1064.  Nor  could  petitioner  meet  this 
test.  The  cases  in  this  Court  alone  are  ample  evidence  of 
respondent’s  vigorous  enforcement  policy  against  churches 
which  overreach  the  conditions  of  their  exemption.  See  Bethel 
Conservative  Mennonite  Church  v.  Commissioner,  80  T.C.  352 
(1983);  Ecclesiastical  Order  of  ISM  of  AM,  Inc.  v.  Commission¬ 
er,  80  T.C.  833  (1983);  Church  of  the  Transfiguring  Spirit  v. 
Commissioner,  76  T.C.  1  (1981);  People  of  God  Community  v. 
Commissioner,  75  T.C.  127  (1980);  Basic  Bible  Church  v. 
Commissioner,  74  T.C.  846  (1980);  Unitary  Mission  Church  v. 
Commissioner,  74  T.C.  507  (1980),  affd.  in  an  unpublished 
opinion  647  F.2d  163  (2d  Cir.  1981);  Bubbling  Well  Church  of 
Universal  Love,  Inc.  v.  Commissioner,  74  T.C.  531  (1980),  affd. 
670  F.2d  104  (9th  Cir.  1981).  For  cases  in  other  courts,  see 
Founding  Church  of  Scientology  v.  United  States,  188  Ct.  Cl. 
490,  412  F.2d  1197  (1969),  cert,  denied  397  U.S.  1009  (1970); 
Universal  Life  Church  v.  United  States,  372  F.  Supp.  770  (E.D. 
Cal.  1974). 

Petitioner  attempts  to  take  itself  out  of  the  simple  category 
of  churches  by  claiming  it  is  the  only  hierarchical  church  to 
have  been  selected,  and  the  only  church  denied  exemption,  on 
public  policy  grounds.  It  is  always  possible  to  define  the 
relevant  class  so  narrowly  that  all  others  are  eliminated.  We 
believe  the  operative  class  to  be  churches  or  the  even  broader 
category,  religious  organizations.  These  are  the  classes  em¬ 
ployed  by  the  Code.  See  sections  501(cX3),  6033(aX2XAXi), 
6033(aX2XCXi),  and  7605(c).  We  see  no  reason  under  the 
circumstances  to  ignore  the  legislative  classification.  Further¬ 
more,  respondent  is  well  within  his  rights  to  mount  a  test  case 
challenging  a  church’s  tax-exempt  status  on  public  policy 
grounds.  Such  action  does  not  constitute  discriminatory  en- 
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forcement.  Mackay  Telegraph  &  Cable  Co.  v.  City  of  Little 
Rock,  250  U.S.  94,  100  (1919). 

Petitioner  repeats  its  same  argument,  that  respondent 
revoked  its  tax-exempt  status  and  issued  a  notice  of  deficiency 
out  of  hostility  to  its  religion,  under  the  First  Amendment. 
The  First  Amendment,  however,  offers  petitioner  no  more 
protection  than  the  Fifth  Amendment.  Thus,  petitioner  is  not 
entitled  to  redress  even  though  conduct  violative  of  the  First 
Amendment  is  a  substantial  factor  behind  adverse  govern¬ 
ment  action  where  the  Government  shows  by  a  preponderance 
of  the  evidence  that  it  would  have  made  the  same  determina¬ 
tions  without  resort  to  unconstitutional  considerations. 
Givhan  v.  Western  Line  Consolidated  School  District,  439  U.S. 
410,  416-417  (1979);  Mt.  Healthy  City  Board  of  Education  v. 
Doyle,  429  U.S.  274,  287  (1977);  Lee  v.  Russell  County  Board  of 
Education ,  684  F.2d  769  (11th  Cir.  1982).  We  recognize  that  the 
cited  cases  are  employment  cases  involving  the  firing  of 
untenured  teachers  who  have  spoken  out  on  political  issues. 
However,  we  believe  the  rationale  of  these  cases  is  fully 
applicable  here.  A  person  whose  constitutional  rights  have 
been  violated  should  not  be  placed  in  a  better  position  than  he 
would  have  been  in  had  his  rights  not  been  violated.  The 
proper  remedy  is  to  remove  the  taint.  Mt.  Healthy  City  Board 
of  Education  v.  Doyle,  supra  at  286-287.  Cf.  Duren  v.  Missouri, 
439  U.S.  357,  368  n.  26  (1979);  Village  of  Arlington  Heights  v. 
Metropolitan  Housing  Development  Corp.,  429  U.S.  252, 
270-271  n.  21  (1977);  Knoetze  v.  United  States,  472  F.  Supp. 
201,  214-215  (S.D.  Fla.  1979),  affd.  634  F.2d  207  (5th  Cir.),  cert, 
denied  454  U.S.  823  (1981).  Here,  a  healthy  preponderance  of 
the  evidence  shows  that  Service  audits  of  the  Church’s  records 
revealed  petitioner  had  a  substantial  commercial  purpose  and 
had  net  earnings  which  inured  to  the  benefit  of  a  private 
corporation  controlled  by  key  Scientology  officials.  These  are 
both  valid  statutory  grounds  for  determining  a  deficiency. 
They  overcome  any  taint  that  this  case  was  prosecuted  out  of 
hostility  to  Scientology. 

n.  ; 


Petitioner  raises  a  number  of  challenges  to  the  constitution¬ 
ality  of  section  501(cX3).  This  section  of  the  Code  is  one  of 
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Kveral  section i  which  describe  entities  exempt  from  taxation 
under  section  501(a).  In  pertinent  part,  section  501(cX3)  states: 

i.uSST—"  “d  °'*r*tai  «clua™'j  for  religious  •  •  • 

p  rposes  no  part  of  the  net  earnings  of  which  inures  tn  tho  k^r,  r*.  c 
any  private  shareholder  or  individual.  •**  to  the  benefit  of 

White  UJnrent  reStrictiof  has  reived  a  narrow  construction. 
While  allowing  reasonable  expenses  as  deductions  against 

gross  earnings  (University  of  Massachusetts  MedicalTZl 
Group  Practice  v.  Commissioner,  74  T.C.  1299,  1306  (1980)- 

m^)?trTT^in\F0UTid^tl0n  V’  Comm«swner,  26  T.C.  648,  659 
(1956)),  courts  have  held  that  any  money  or  benefits  flowing  to 

private  persons  which  are  not  ordinary  and  necessary  business 
expenses  no  matter  what  the  amount,  constitute  Wement 

Ch,UrCtV'  Commissio^  74  T.C.  507,  513 
iqfilV,/fFd'^Wlt^>tUt  P^b  lshed  °Pmion  647  F.2d  163  (2d  Cir 
Q  a  States,  188  Ct. 

1009  (1970)  Ttef »F,21  1^97i  12(?  (1969)’  cert-'denied  397  U.S. 
thp  nih!7°i‘  Thf  ueXC  US1VeIy  religious  Purpose”  restriction,  on 
the  other  hand,  has  not  been  literally  construed.  A  religious 

gamzation  can  have  incidental  nonreligious  purposes^and 

it  inT^115  ?TPt  StatUS'  However>  iffrom  its  activities 
.  |n^erred  tbat  the  organization  has  a  substantial 

l0SKcX3)aiMUTPOSe’  t  “  ineligible  for  exemption.  Sec. 
1.501(cX3)-l(c),  Income  Tax  Regs.  Christian  Manner  Interna¬ 
tional  v.  Commissioner,  71  T.C.  661,  668  (1979);  Pulpit  Resource 

thlm.Tl0n€r;  I91'0'  594’  602  (1978)- In  addition  to  meefing 

secfion^oT(^(3V^U^?,r^iiCOndit^°nS’  this  001111  has  ruled  *bat 
action  501(cX3)  impliedly  requires  petitioner  to  comply  with 

8SrdS  0fRPUWiC  deri^  fro”  chariti 
Die  trust  law.  Petitioner  has  mounted  a  broadside  attack  on 

TWfi°^?ltUti°nality  °f  these  exPress  end  implied  conditions 
Tfos  section  treats  petitioner’s  constitutional  objections  to  the 
express  conations  of  section  501(cX3)  reserving  to  another 
];  °n  Pet^tl°ner  s  constitutional  objections  to  the  public 

W?  fiStT1116?  Whi0hhas  ^  read  iuto  the  statute 
We  first  consider  petitioner’s  challenges  to  the  express 

statutory  conditions  of  section  501(cX3)  based  on  the  free 
exercise  clause  of  the  First  Amendment.  Petitioner  raS 

op^h?  Mlzv T  :°^titut!onality-  Aching  the  question  left 
open  m  Walz  v.  Tax  Commission,  397  U.S.  664  (1970),  petition- 
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er  first  claims  that  the  requirement  of  governmental  neutrali¬ 
ty  toward  religion  mandated  by  the  joint  provisions  of  the  free 
exercise  and  establishment  clauses  constitutionally  compels 
an  exemption  from  taxation  for  "religious  income.”51  Petition¬ 
er  next  argues  that,  even  if  an  exemption  for  "religious 
income”  is  not  constitutionally  compelled,  nevertheless  the 
lack  of  an  exemption  interferes  with  the  free  exercise  of 
religion  and  is  not  justified  by  a  compelling  governmental 
interest.  Thirdly,  petitioner  argues  that  section  501(cX3)  is 
overbroad  because  it  penalizes  commercial  activity  in  aid  of 
religion  that  is  affirmatively  protected  by  the  free  exercise 
clause. 

At  the  outset,  we  note  there  is  some  tension  in  the  case  law 
concerning  the  standard  of  review  applicable  to  questions 
involving  tax  exemptions  for  preferred  activities.  The  tension 
springs  from  the  fact  that  tax  exemptions  are  generally 
classified  as  acts  of  legislative  grace  not  subject  to  judicial 
review,  unless  arbitrary.  Commissioner  v.  Sullivan,  356  U.S. 
27  (1958);  Christian  Echoes  National  Ministry,  Inc.  v.  United 
States,  470  F.2d  849,  857  (10th  Cir.  1972),  cert,  denied  414  U.S. 
864  (1973);  Parker  v.  Commissioner,  365  F.2d  792,  795  (8th  Cir. 
1966),  affg.  this  point  Foundation  for  Divine  Meditation,  Inc.  v. 
Commissioner,  T.C.  Memo.  1965—77,  cert,  denied  385  U.S.  1026 
(1967).  Augmenting  this  line  of  cases  is  another  line  holding 
that  the  Government  has  no  obligation  to  subsidize  preferred 
activities  ( Regan  v.  Taxation  With  Representation  of  Washing¬ 
ton,  461  U.S.  540,  546  (1983);  Harris  v.  McRae,  448  U.S.  297, 
316-318  (1980);  Maher  v.  Roe,  432  U.S.  464  (1977);  Buckley  v. 
Valeo,  424  U.S.  1,  93-108  (1976);  Cammarano  v.  United  States, 
358  U.S.  498,  513  (1959)),  and  declining  to  scrutinize  strictly 
claims  of  unequal  distribution  of  Government  largesse.  Regan 
v.  Taxation  With  Representation  of  Washington,  461  U.S.  at 
549;  Buckley  v.  Valeo,  supra  at  93-108.  On  the  other  hand, 
another  line  of  cases  holds  that  the  Government  cannot  put 
conditions  on  benefits  which  dampen  the  exercise  of  First 
Amendment  rights  C McDaniel  v.  Paty,  435  U.S.  618  (1978), 
Elrod  v.  Burns,  427  U.S.  347,  358  n.  11  (1976);  Pickering  v. 
Board  of  Education,  391  U.S.  563  (1968)),  and  the  claim  of  chill 


“Petitioner  avoids  defining  "religious  income”  but  concedes  it  is  not  income  gained  from 
nonreligious  activities,  income  gained  from  religion  and  put  to  nonreligious  uses,  income  taxed  to 
defray  Government  services,  or  income  earned  by  ministers  and  church  employees. 
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has  triggered  strict  judicial  scrutiny  (Bob  Jones  University  v. 
United  States,  461  U.S.  574,  604  (1983);  Sherbert  v.  Verner,  374 
U  S.  398  (1963)).52 


Under  the  lesser  standard  of  review,  one  which  measures 
the  statute  by  its  reasonableness,  section  501(cX3)  clearly  does 
not  interfere  with  the  free  exercise  of  religion  guaranteed  by 
the  First  Amendment.  Under  the  express  terms  of  the  statute 
as  construed,  a  religious  organization  does  not  have  to  pay 
taxes  provided  it  is  not  operated  for  private  benefit  or  profit.  , !  j 

The  justification  for  the  grant  of  tax  exemption  to  charitable 
organizations,  as  a  group,  is  that  such  entities  confer  a  public 
benefit.  Bob  Jones  University  v.  United  States,  461  U.S.  at  591.  * 

They  foster  the  mental,  moral,  and  physical  improvement  of  ’ 

society.  Walz  v.  Tax  Commission,  397  U.S.  664,  672  (1970). 

There  is  an  additional  justification  for  granting  religious 
organizations  tax  exemption.  The  grant  of  exemption  guards 
against  potential  acts  of  hostility  to  religion  in  the  form  of 
oppressive  taxing  measures.  Walz  v.  Tax  Commission,  supra  at 
673.  However,  when  a  religious  organization  loses  track  of  its 
charitable  mission  and  conducts  its  operations  for  profit  or 
private  gain,  the  reasons  for  the  exemption  are  dispelled.  The 
organization  no  longer  serves  the  public  benefit.  Also,  in  such 
circumstances,  it  is  reasonable  for  the  legislature  to  conclude 
that  the  exemption  helps  line  the  pockets  of  a  chosen  few 

rather  than  guards  against  harm  to  religious  freedom.  j 

We  believe  that  some,  but  not  all,  of  petitioner’s  free 
exercise  challenges  to  the  constitutionality  of  the  express  \ 

conditions  of  section  501(cX3)  merit  strict  scrutiny.  Strict 
scrutiny  is  not  automatically  triggered  just  because  petitioner 
is  a  church.  Petitioner  must  show  that  one  of  its  fundamental 
rights  protected  by  the  free  exercise  clause  is  endangered  by 
the  statute.  Regan  v.  Taxation  With  Representation  of  Wash¬ 
ington,  supra.  Petitioner  posits  statutory  interference  with 
three  rights:  (1)  The  right  to  tax-free  religious  income,  (2)  the 

-  •-  x 


„  betW~n  the®l1'T  of  w“  P"*«nt  in  Federal  Communication*  Commissio 

California,  46 8  US. - (1984).  There,  the  Supreme  Court  examine 

»c.  399  rfthe  Public  Broadcasting  Act  ofl967  and  found  that  the  provision  did  more  than  merel 
P^ubit  Government  funding  of  editorial  broadcasts  by  noncommercial  television  stations;  it  eve 
them  from  using  private  funds  to  finance  editorial  activity.  468  U.S  at  -  ■  ■■ 
PPlying  a  slightly  more  exacting  standard  of  review  than  it  ordinarily  does  in  broadcasting  ^ 

"  at  ~T“  - - the  SuPreme  Court  held  that  the  statute  was  an  un constitution* 

interference  with  First  Amendment  activities. 
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right  to  carry  on  church-sponsored  commercial  activity,  and 
(3)  the  right  to  practice  its  belief  in  the  doctrine  of  exchange. 
Only  the  last  claim  involves  a  fundamental  right.  Petitioner 
has  no  constitutional  right  under  the  religion  clauses  to  tax- 
free  religious  income.  The  activities  shielded  by  the  First 
Amendment  from  Government  interference — free  speech,  free 
press,  free  exercise — share  a  common  preferred  position  in  our 
constitutional  scheme.  Just  as  the  press  is  not  free  from 
general  economic  regulation  {Minneapolis  Star  &  Tribune  Co. 
v.  Minnesota  Commissioner  of  Revenue,  460  U.S.  575,  581 
(1983)),  and  is  apparently  subject  to  an  ordinary  tax  {Grosjean 
v.  American  Press  Co.,  297  U.S.  233,  250  (1936)),  so,  too,  the  free 
exercise  clause  does  not  immunize  the  income  derived  from 
religious  activity  from  taxation.  The  free  exercise  clause  takes 
the  first  step  and  protects  religious  beliefs  and  practices  from 
governmental  interference.  It  does  not  go  a  second  step  and 
require  the  Government  to  subsidize  religion.  Follett  v.  McCor¬ 
mick,  321  U.S.  573,  577-578  (1944);  People  v.  Life  Science 
Church,  450  N.Y.S.2d  664,  669  (N.Y.  County  Sup.  Ct.  1982); 
Watchtower  Bible  &  Tract  Society,  Inc.  v.  County  of  Los 
Angeles,  30  Cal.  2d  426, 182  P.2d  178,  cert,  denied  332  U.S.  811 
(1947).  See  also  Regan  v.  Taxation  With  Representation  of 
Washington,  461  U.S.  at  540.  The  establishment  clause  like¬ 
wise  does  not  compel  a  religious  exemption  from  taxation  or, 
at  the  very  least,  allows  Congress  to  interpret  the  course  of 
"benevolent  neutrality”  demanded  by  the  religion  clauses. 
Walz  v.  Tax  Commission,  supra  at  669;  cf.  Mueller  v.  Allen,  463 
U.S.  388  (1983);  United  States  v.  Lee,  455  U.S.  252,  260-261 
(1982).  A  compulsory  subsidy  of  religious  activity  appears  to 
have  the  primary  effect  of  advancing  religion,  a  result  prohib¬ 
ited  by  the  establishment  clause.  Sloan  v.  Lemon,  413  U.S.  825 
(1973);  Committee  for  Public  Education  v.  Nyquist,  413  U.S. 
756  (1973).  An  exemption  for  "religious  income”  is  also 
potentially  entangling  since,  borrowing  petitioner’s  definition 
of  the  term,  it  requires  church  and  Government  to  determine 
item-by-item  what  is  and  is  not  income  derived  from  and 
dedicated  to  religious  activity.  New  York  v.  Cathedral  Acade¬ 
my,  434  U.S.  125, 133  (1977);  Lemon  v.  Kurtzman,  403  U.S.  602 
(1971).83  Given  these  dangers  of  entanglement  and  establish- 


«We  note  that  petitioner  ha*  made  no  attempt  to  provide  a  careful  definition  of  the  claim  to 
exemption  it  aaks  ua  to  carve  out  and  protect.  A*  a  general  rule,  the  more  complicated  the  beau  <* 
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ment,  at  the  very  least,  Congress  ought  to  be  the  body  to  decide 
whether  religious  income  is  deserving  o&an  exemption 
Petitioner  claims  that  section  501(cX3)  as  construed  violates 
its  right  to  carry  on  certain  commercial  activity  which  is 
affirmatively  protected  by  the  First  Amendment.  Specifically 
petitioner  claims  that  it  cannot  make  a  profit,  accumulate 
earnings,  sell  religious  literature,  advertise,  or  remunerate  its 
founder  without  losing  its  exemption  by  running  afoul  of  the 

PUrf>OSe  Station  that  has  been  read  into  section 
501(cX3).  Petitioner  exaggerates  the  scope  of  First  Amendment 
protection  for  church-sponsored  commercial  activity.  We  as¬ 
sume,  arguendo,  that  the  First  Amendment  protects  some,  if 
not  all,  of  the  listed  commercial  practices.  See,  e.g.,  Heffron  v. 
International  Society  for  Krishna  Consciousness,  452  U  S  640 
647  (1981);  Jamison  v.  Texas,  318  U.S.  413,  416-417  (1943)! 
However,  they  are  protected  only  when  they  are  carried  on  as 
part  of  a  religious  mission.  The  First  Amendment  draws  a  vital 
distinction.  between  purely  commercial  activity  and  commer- 
o  act.mty  in  furtherance  of  a  religious  purpose.  Murdock  v 
Pennsylvania,  319  U.S.  105,  110  (1943).  Section  501(cX3) 
incorporates  the  requirements  of  First  Amendment  tolerance 
for  commercial  activity  in  aid  of  religion.  A  religious  organiza- 

Tf?.  lts  exeiuption  and  engage  in  commercial 
y,  provided  it  is  incidental  to  its  religious  purpose  The 
exemption  is  only  lost,  when  church-sponsored  commercial 
activity  takes  on  a  life  of  its  own  and  assumes  an  independent 
importance  and  purpose.  Sec.  1.501(cX3)-l(c),  Income  Tax 

Tc'Lfln'nl™  °CSm  0fAm  V ■  ^^ioner,  80 

T.C.  833,  839  (1983),  on  appeal  (6th  Cir.,  July  6, 1983);  Parker  v 
Commissioner,  365  F.2d  792,  798-799  (8th  Cir.  1966)  cert 
££  385  U.S.  1026  (1967).  Petitioner,  therefore  dis  not 

501(eY3l’«  r  c.“nf.tltutlonal  lniury  on  account  of  section 
•  8  hmitation  on  commercial  activity. 

Section  501(cX3)  does  interfere  with  the  California  Church’s 

led  the6  CRltS  w6f  “  the  doctrine  of  exchange.54  This  belief 
the  Church  to  exact  a  fee  for  its  religious  literature, 

“‘Wries.  Gilktte^UniMSta^KlV  mvolving  th*  G<Jvernment  in  entangling 

“•  -s ... 

mcereiy  held  tenet  of  Scientology.  United  State,  v.  Lee,  US.  252,  257  (19821 
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artifacts,  and  services.  Thus,  by  its  own  admission,  five  of  its 
branch  churches  earned  between  73  and  100  percent  of  their 
income  from  the  sale  of  these  items.  While  this  fact  alone  does 
not  explain  our  decision  that  petitioner  is  ineligible  for 
exemption  because  it  has  a  substantial  commercial  purpose,  it 
does  measurably  contribute  to  our  decision.  See  infra  at  476. 
Since  there  is  direct  conflict  between  petitioner  s  religious 
practices  and  petitioner’s  eligibility  for  exemption,  this  claim 
warrants  strict  judicial  scrutiny.  Bob  Jones  University  v. 
United  States,  461  U.S.  574,  604  (1983).  Under  this  standard, 
Government  "may  justify  a  limitation  on  religious  liberty  by 
showing  that  it  is  essential  to  accomplish  an  overriding 
governmental  interest.”  Bob  Jones  University  v.  United  States, 
461  U  S.  at  603,  quoting  United  States  v.  Lee,  455  U.b.  ZbZ, 
257-258  (1982).  We  believe  petitioner’s  claim  is  directly  con¬ 
trolled  by  the  Lee  case.  There  it  was  held  that  the  soundness  of 
the  social  security  system,  like  the  soundness  of  the  revenue 
system,  was  an  overriding  governmental  interest  that  could 
not  be  made  to  accommodate  exemptions  based  on  religious 
tenets  without  destroying  the  integrity  of  the  revenue  base. 
455  U.S.  at  260. 

Having  disposed  of  petitioner’s  claims  that  the  express 
conditions  of  section  501(cX3)  violate  the  free  exercise  clause  of 
the  First  Amendment,  we  turn  to  petitioner’s  claims  that 
section  501(c)(3)  violates  the  establishment  clause.  A  statute 
must  pass  three  separate  tests  in  order  to  satisfy  the  require¬ 
ments  of  the  establishment  clause. 

First,  the  statute  must  have  a  secular  legislative  purpose;  second, .  its 
principal  or  primary  effect  must  be  one  that  neither  advances  nor  inhibits 
religion;  finally,  the  statute  must  not  foster  "an  excessive  government 
entanglement  with  religion.” 

Lemon  v.  Kurtzman,  403  U.S.  602,  612-613  (1971)  quoting 
Walz  v.  Tax  Commission,  397  U.S.  664,  674  (1970)  (cita  l 
omitted).  Petitioner  claims  that  section  501(cX3)  violates  t  e 
second  and  third  tests.  The  gist  of  petitioner’s  first  argument  is 
that  the  commercial  purpose  restriction  hurts  newer  rell^° 
since  they  must  rely  on  commercial  techniques  to  attract 
members,  propagate  their  faith,  and  raise  income,  w  ere 
older  religions  already  have  public  recognition  established 
coffers,  and  a  body  of  followers.  Although  we  believe  there  is 
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play  in  section  501(cX3)  which  allows  newer  religions  to 
proselytize  aggressively,  arguably  its  overall  impact  on  newer 
religions  is  harsher.  However,  this  fact  alone,  even  if  true,  does 
not  invalidate  section  501(cX3).  In  addition,  petitioner  "must 
show  the  absence  of  a  neutral,  secular  basis  for  the  lines 
government  has  drawn."  Gillette  v.  United  States,  401  U.S 
437,  452  (1971).  Petitioner  has  not  done  this.  Moreover,  we  are 
convinced  that  the  commercial  purpose  test  does  not  rest  on 
sectarian  favoritism  for  established  religions  but  instead  has 
its  basis  in  charitable  trust  law  which  requires  charitable 
organizations  to  eschew  commercialism  in  favor  of  serving 
goals  designed  to  benefit  the  community  at  large  See  sec 
1.501(cX3)-l(dXlXii),  Income  Tax  Regs,  see  also  Restat^ 
Trusts  2d,  secs.  368,  comment  a,  and  376  (1959). 

Petitioner  also  maintains  that  section  501(cX3)  on  its  face 
and  as  applied  results  in  excessive  Government  entanglement 
at  the  administrative  level  in  violation  of  the  third  establish¬ 
ment  clause  test  set  forth  in  Lemon  v.  Kurtzman,  supra. 
According  to  petitioner,  the  sheer  magnitude  of  respondent’s 
enforcement  efforts  is  one  tell-tale  sign  of  entanglement.  In 
slightly  more  than  10  years,  respondent  audited  petitioner 
four  times  One  of  these  audits  lasted  a  full  year,  employed 
three  (perhaps  four)  agents,  and  covered  millions  of  docu¬ 
ments.  Respondent  also  collected  thousands  of  documents 
relating  to  petitioner.  By  the  end  of  1974,  respondent’s  files 
contained  approximately  2  thousand  Church  policy  letters  and 
some  books  and  brochures  describing  Scientology  beliefs  and 
practices.  According  to  petitioner,  respondent  also  unconstitu¬ 
tionally  entangled  himself  in  petitioner’s  affairs  by  question- 
mg  the  religiosity  of  certain  Church  practices  and  by  using 
petitioner  s  policy  letters  to  inquire  into  Church  discipline 
structure,  and  policy.  * 

Usually,  the  entanglement  test  is  invoked  by  a  claimant 
Si?  t°  3  Government  Program  authorizing 

fiq£wr  "S lgl°n-  See’  e'g"  Mueller  «■  Allen>  463  U.S.  388 
Uy83),  New  York  v.  Cathedral  Academy,  434  U.S.  125  (1977)- 

Board  °fPublic  Works  of  Maryland,  426  U.S.  736 

L  r'fw’  Petl,tl0ner  does  not  want  end  the  Government 
Benefit  but  merely  to  avoid  respondent’s  interference  with  its 
enjoyment.  Petitioner’s  complaint,  therefore,  sounds  more  like 
a  tree  exercise  than  an  establishment  clause  complaint  See 
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United  States  v.  Holmes,  614  F.2d  985,  989  &  n.  7  (5th  Cir. 
1980).  However,  the  entanglement  test  has  been  used  .on 
occasion  to  limit  the  reach  of  governmental  power  to  regulate 
religious  activity.  See  NLRB  v.  Catholic  Bishop  of  Chicago, 
440  U.S.  490  (1979).55 

The  establishment  clause  does  not  prevent  the  Government 
from  making  a  threshold  inquiry  into  whether  or  not  a  given 
practice  is  religious  in  nature  and  therefore  entitled  to  First 
Amendment  protection.  See  Wisconsin  v.  Yoder,  406  U.S.  205, 
209—213  (1972);  International  Society  for  Krishna  Conscious¬ 
ness,  Inc.  v.  Barber,  650  F.2d  430,  433  (2d  Cir.  1981);  Jones  v. 
Bradley,  590  F.2d  294,  295  (9th  Cir.  1979).  Petitioner’s  objec¬ 
tions  to  respondent’s  inquiry  into  the  religiosity  of  Dianetics 
and  the  El-meter  therefore  lack  legal  merit.  The  inquiry  never 
crossed  the  threshold.  Once  petitioner’s  witnesses  asserted 
that  the  E-meter  and  Dianetics  had  a  religious  purpose, 
respondent  dropped  the  inquiry. 

Petitioner  also  contends  that  respondent,  aided  by  Church 
policy  letters,  made  an  impermissibly  entangling  inquiry  into 
the  Church’s  management,  corporate  structure,  and  its  dis¬ 
semination  practices.  We  disagree.  The  establishment  clause 
does  not  cloak  a  church  in  utter  secrecy,  nor  does  it  immunize 
a  church  from  all  governmental  authority.  The  thrust  of  the 
entanglement  component  of  the  establishment  clause  is  to 
keep  Government  out  of  the  business  of  umpiring  matters 
involving  religious  belief  and  practice.  Serbian  Orthodox 
Diocese  v.  Milivojevich,  426  U.S.  696,  709-710  (1976);  Presbyte¬ 
rian  Church  in  the  United  States  v.  Mary  Elizabeth  Blue  Hull 
Memorial  Presbyterian  Church,  393  U.S.  440,  449  (1969). 
However,  civil  authorities  are  not  barred  from  settling  dis¬ 
putes  implicating  the  secular  side  of  church  affairs  as  long  as 
they  rely  on  neutral  principles  of  law.  Jones  v.  Wolf,  443  U.S. 
595,  602—603  (1979);  Maryland  and  Virginia  Eldership  of  the 
Churches  of  God  v.  Church  of  God  at  Sharpsburg,  Inc.,  396  U.S. 
367  (1970). 


“In  NLRB  u.  Catholic  Bishop  of  Chicago.  440  U.S.  490  (1979),  the  Supreme  Court  construed  the 
National  Labor  Relations  Act,  holding  that  it  did  not  give  the  National  Labor  Relations  Board 
(NLRB)  jurisdiction  over  schools  operated  by  a  church.  Noting  the  risk  of  entanglement  and  other 
interferences  with  religious  freedom  were  the  act  to  confer  jurisdiction  over  church  schools  <440 
U-S-  at  501-504),  the  Court,  in  order  to  avoid  serious  questions  about  the  act’s  constitutionality, 
declined  to  construe  the  act  to  confer  such  jurisdiction  in  the  absence  of  an  affirmative  showing 
that  Congress  intended  to  bring  church  schools  under  the  NLRB’s  jurisdiction.  440  U.S.  at  50L 
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Respondent  did  rely  on  Church  policy  letters  to  establish 
basic  facts  about  the  Church.  A  nine-volume  encyclopedia  of 
Scientology  policy  called  the  OEC  series  was  placed  in  evi¬ 
dence.  Some  of  the  policy  letters  in  these  volumes  contain 

mftLUn  Zi 7116  ma^  «»tain  -for 

t^Chur^  nn  ChUrC^uadriStrati0n'  An  exPert  witness  for 
the  Church  compared  the  OEC  series  to  the  constitution  of  the 

Presbyterian  Church.  Respondent  relied  on  scattered  policy 

Oiurdi^dR6  °ECfV0lumes  ^tion  witnesses  abouT the 
Church  s  dissemination  practices,  its  corporate  structure,  and 

ski^teTmattere  ot *5  ^  inquiry>  respondent 

skirted  matters  of  religious  doctrine,  except  at  the  threshold 

level  of  inquiry.  We  have  also  used  Church  policy  letters  to 

atc^nFmgS,°n  o'1686  t°piCS  and  o^rs  including  the 
Church  s  Franchise  Programme  and  pricing  policies  However 

finding  Z  of  VT*"  d0Ctrina'  “  ‘o  = 
findings.  The  Church  s  documents  speak  for  themselves.  We 

erefore,  find  that  the  use  of  Church  policy  letters  in  this  case 

B  conastent  with  the  rule  laid  down  in  Jones  v.  Wolf  supra 

which  allows  the  State  to  examine  Church  documents  incG 

mg  the  constitution  of  a  church,  provided  the  documents  are 

aTnont‘ttte1ndPUcly  S?uU'ar  ‘7™’  “d  the  facts  determined 
U  S  at  604  Sf  i  °n,ihe  ,resolution  »f  doctrinal  issues.  443 
also  ilfooW  and  Virginia  Eldership  of  the 
Churches  of  God  p.  Church  of  God  at  Sharpsburg,  Inc.,  supra  at 

tmreS"-lement’  Per  “  not  obJe«ionable.  What  is  objec- 

hin  hi) 15  eXCeSslve  “‘“tfement.  By  this  is  meant  a  relation- 

tier  if!H  an  arm  °f  Government  and  a  religious  institu- 

Cor  Muenc£nS  Xel!giou^,ibertJ'  >>y  coercing,  compromis- 
mg,  or  influencing  religious  belief.  Compare  Lemon  „ 

0983)  In  it’S*  602  (/f71)’  With  Mueller  v-  Allen,  463  U.S.  388 

whkh  e^tahl-  benign  f0rm’  an  entansling  statute  is  one 
ch  establishes  some  type  of  Government  surveillance  of  a 

m  Z  ?tltUti°n,a  affairs-  e.g.,  Lemon  *  KuHzman 
inmost  ltS  severe  form  an  entangling  statute  is  one  which 
v  Cath  of  Government  regulation.  See,  e.g.,  NLRB 

50lS)  ^  BlSh°P  °f  Chica8°>  440  U.S.  490  (1979)  Section 
^  X3)  does  not  fall  into  this  second  class.  It  is  not  a 

22K7  n?.eaf.^.re-  deter-ination  of  a  religious  organi¬ 
sation  s  tax  liability  does  not  entail  Government  control  oVer 
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church  finances.  A  church  remains  free  to  structure  its 
finances  as  it  sees  fit.  United  States  v.  Freedom  Church,  613 

F.2d  316,  320  (1st  Cir.  1979). 

Section  501(cX3)  falls  into  the  more  benign  category  of 
entangling  statutes  since  it  exposes  a  religious  organization  to 
Government  audits.  However,  the  audits  required  under  sec¬ 
tion  501(cX3)  do  not  share  many  of  the  features  of  the  audits 
found  objectionable  in  the  entanglement  cases.  First,  respon¬ 
dent  does  not  have  to  monitor  the  activities  of  live  human 
beings.  Compare  NLRB  v.  Catholic  Bishop  of  Chicago,  supra  at 
501;  Tilton  v.  Richardson,  403  U.S.  672,  687-688  (1971). 
Second,  respondent  does  not  have  to  scrutinize  closely  the 
religious  content  of  the  organization’s  activities.  Each  receipt, 
expenditure,  and  activity  of  the  organization  does  not  have  to 
be  reviewed  for  its  religiosity.  Compare  New  York  v.  Cathedral 
Academy,  434  U.S.  125, 132-133  (1977).  Of  course,  records  have 
to  be  examined  and  some  judgments  made  about  the  purpose 
of  the  organization’s  programs,  receipts,  and  expenses.  Howev¬ 
er,  respondent  does  not  have  to  sit  as  a  religious  expert.  His 
task  is  to  judge  whether  the  records  evince  a  primary  commer¬ 
cial  purpose.  Equally  as  important,  respondent  does  not  have 
to  make  determinations  about  each  and  every  item  of  receipt 
or  expense  since  section  501(cX3)  permits  some  commercial 
activity.  The  loss  of  an  exemption  comes  about  only  when  the 
church’s  activities  in  the  aggregate  reflect  a  primary  purpose 
to  engage  in  private  enterprise.  Finally,  the  audits  need  not 
occur  on  an  annual  basis.  Compare  Tilton  v.  Richardson,  supra 
at  688.  Churches  which  meet  the  qualifications  for  exemption 
do  not  have  to  file  annual  returns.  Sec.  6033(aX2XAXi). 

Respondent’s  involvement  with  petitioner  was  extensive. 
However,  the  blame  for  a  goodly  measure  of  this  involvement 
must  be  laid  at  petitioner’s  doorstep.  From  1969  onward, 
petitioner  schemed  to  block  the  IRS  from  examining  its 
records  and  determining  its  tax  liability.  It  delayed  and  stalled 
revenue  agents.  It  did  not  keep  normal  business  records.  It 
falsified  records,  failed  to  respond  to  requests  for  information, 
and  misrepresented  facts  in  many  of  those  it  did  answer.  The 
First  Amendment’s  injunction  against  entanglement  was  not 
designed  to  shield  a  church  against  the  Government’s  efforts 
to  lay  and  collect  taxes  in  the  face  of  such  flagrant  and  often 
illegal  resistance.  .  .  . 
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Petl1tl0ner  s  remaining  objection,  that  respondent  evaluated 
the  religiosity  of  some  of  its  practices,  is  also  without  merit 
Respondent  did  examine  certain  Church  practices,  character¬ 
ized  by  petitioner  as  religious,  for  their  commerciality.  The 
inquiry,  however  did  not  intrude  upon  Church  dogma  and 

ST  US  fiQ7^oQleVeL  Se€  Wah  V ■  Tax  Commis- 
swn,  397  US.  664,  697-698  n.  1  (1970)  (Justice  Harlan 

concurringX  As  is  so  often  said  "the  line  of  separation  [between 

church  and  state],  far  from  being  a  ’wall,’  is  a  blurred 

indistinct  and  variable  barrier  depending  on  all  the  drSS 

stances  of  a  particular  relationship."  Lemon  v  Kurtzman 

supm  at  614.  We  find  that  the  enforcement  measure 

here  have  created  no  more  than  an  incidental  burdeHn 

respondent’s  religious  liberty. 

Petitioner  argues  that  the  express  and  implied  conditions 

s^tbnToS)^01?  1°rganizations  from  Nation  under 
section  501(cX3)  are  unduly  vague  in  violation  of  the  First  and 

Fifth  Amendments.  Petitioner’s  argument  is  confined  to  three 

aspects  of  the  statute:  (1)  The  requirement  of  an  exc S 

rn  ^PUrP0Se;  (2)  the  reciuirement  forbidding  inurement- 
do  nit  th\rTlrement  of ' complying  with  public  policy. «  We 
do  not  reach  the  merits  of  petitioner’s  argument  since  we  find 
petitioner  lacks  standing  to  raise  it 

3  vagVeness  defense  ““st  demonstrate 
that  the  statute  is  vague  with  respect  to  his  conduct  He  is  not 

enntled  to  attack  the  statute  because  rhe  langu^would  no[ 

*™lIar  fair  warnmg  to  others.  Parker  v.  Uvy  417  TJ  S 

chalJnges'hlf  ’  EaCh/f  the  retirements  which  ’petitioner 
•  a,  gf.s  .has  received  narrowing  constructions.  The  "exclu- 

auh«+r  r!?1f°US  condltion  has  been  construed  to  mean  that  a 

commf 13  Part  °f  tHe  0rganization’s  activities  cannot  serve  a 

Ser^  iPUrP°f  andihat  the  blowing  factors  are  to  be 
considered  m  applying  the  test:  amount  of  annual  nrnfit= 

SSS  ;f“ated  ean,in^ 

exnandT  h  1  k!  S6rV1CeS  m  private  enterprise,  proportion  of 
1-501(cX3)-1CcX  Incom^J^^aC^er'  ft*  8eC' 
SaSl92.  !98 ,8th,Cir;i^  -2*55  mvl 

);Aid  to  Artisans,  Inc.  v.  Commissioner,  71  T.C.  202, 

^  in  '^cTvi  earU"’’  <*I“r  PUbUc  P01^ “ 
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212  (1978);  Fides  Publishers  Association  v.  United  States,  263 
F.  Supp.  924  (N.D.  Ind.  1967).  As  construed,  the  inurement 
provision  allows  a  religious  organization  to  make  ordinary  and 
necessary  business  expenditures  but  disallows  any  other  pay¬ 
ments  to  private  individuals  no  matter  how  small  the  amount. 
Founding  Church  of  Scientology  v.  United  States,  188  Ct.  Cl. 
490,  497,  500, 412  F.2d  1197, 1200, 1202  (1969),  cert,  denied  397 
US  1009  (1970).  This  Court  construed  the  public  policy 
requirement  to  prohibit  substantial  activity  in  violation  of 
well-defined  public  policy  such  as  may  be  evidenced  by  a  civil 
or  criminal  statute.  Memorandum  Sur  Order  filed  April  1, 
1980  at  56;  Ruling  Memorandum  to  the  Parties,  Re:  Evidence 
with  Respect  to  So-Called  Public  Policy  Issues,  dated  October 
30,  1980,  at  5.  For  reasons  only  briefly  stated  here  but 
*  amplified  elsewhere  in  this  opinion,  petitioner’s  conduct  clear¬ 
ly  falls  within  the  ambit  of  these  narrowing  constructions.  It 
has  made  a  business  out  of  selling  religion;  it  has  diverted 
millions  of  dollars  through  a  bogus  trust  fund  and  a  sham 
corporation  to  key  Scientology  officials;  and  it  has  conspired 
for  almost  a  decade  to  defraud  the  U.S.  Government  by 
impeding  the  IRS  from  determining  and  collecting  taxes  from 
it  and  affiliated  churches.  Petitioner,  therefore,  lacks  standing 
to  challenge  section  501(cX3)  on  vagueness  grounds. 

Petitioner’s  final  constitutional  argument  concerns  the  bur¬ 
den  of  proof.57  Ordinarily  the  taxpayer  bears  the  burden  oi 
proof  in  the  Tax  Court  to  show  that  respondent’s  determina¬ 
tion  of  deficiency  is  erroneous.  Rule  142(a).  Relying  on  Speuser 
v  Randall,  357  U.S.  513  (1958),  petitioner  claims  this  rule  o 
procedure  offends  due  process  when  applied  to  a  church  that 
has  been  determined  deficient.  According  to  petitioner,  due 

•’Petitioner  tacked  on  one  other  constitutional  iseue  in  its  post-trial  brief  without 
Petitioner  claims  that  sec.  501(c)  enumerating  exempt  organizations  is  arbitrary  and  cap 
because  it  prohibits  some  exempt  organizations  but  not othe™  from  aUowin®^^“^x  w^oon 
inure  to  the  benefit  of  private  individuals.  Congress  has  broad  discretion  in  tnactmg 
Ufa dden  v.  Kentucky,  309  US.  83.  87-88  (1940J,  and  the  court.  wUl  not  set  a»de  a 
classification  in  the  tax  field  if  it  can  be  justified  under  any  set  of  facts.  United  States.  ^ 
Sailing* -Shore  Insurance  Corp.,  400  US.  4.  6  (1970).  The  entities  whld.  . « 
inurement  provision  are  either  mutual  self-help  organizations  or  ^^ca^d  to  the 
a  soecific  group.  These  groups  by  definition  have  earmngi  which  mure  to  the  benefit  pn 
individuals  as  the  inurement  provision  has  been  constru«l  to  pro  it  orgamza 
operating  for  the  benefit  of  members.  See  secs.  F  Supp 

1  501(cX3)-l(dXlXii),  Income  Tax  Regi.;  Spokane  Motorcycle  Clubv.  UiutedStaU*.  22Z  •  £ 

15U  153  (E.D.  Wash.  1963).  See  also  B.  Hopkins  The  U.  of  Tax  Exempt  O^amrafionsJ®^ 
(4th  ed.  1983).  It  would  be  self-defeating  for  Congress  to  help  these  groups  by  gran 
in  on*  breath  and  in  the  very  next  breath  taka  it  away. 
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regard  for  religious  liberty  requires  respondent  to  shoulder  the 
burden  of  proof. 

Speiser  v.  Randall,  supra,  struck  down,  under  the  due 
process  clause  of  the  14th  Amendment,  a  California  taxing 
scheme  which  denied  exemption  to  otherwise  qualified  taxpay¬ 
ers  who  unlawfully  advocated  the  overthrow  of  the  Govern¬ 
ment  by  force  and  violence.  The  California  statute  placed  the 
burden  of  proof  on  the  taxpayer  to  show  he  had  not  engaged  in 
cnmrnal  speech.  The  Court  assumed,  without  deciding,  that  a 
State  had  the  power  to  deny  tax  exemptions  to  persons  who 

engaged  in  criminal  speech.  357  U.S.  at  520.  It  then  went  on  to 
noia — 

when  the  constitutional  right  to  speak  is  sought  to  be  deterred  by  a  State’s 
genera1  taxing  program  due  process  demands  that  the  speech  be  unencum-  * 
bered  until  the  State  comes  forward  with  sufficient  proof  to  justify  its 
inhibition.  [357  U.S.  at  528-529.]  P  J  Ury  lts 

The  similarities  between  Speiser  and  the  instant  case  are  only 
superficial.  Both  situations  involve  the.  interplay  between  a 
fundamental  liberty  and  the  Government’s  authority  to  lay 
and  collect  taxes.  There  the  similarities  end.  The  taxing 
provisions  found  offensive  in  Speiser  were  aimed  at  the 
suppression  of  speech.  357  U.S.  at  525.  Also,  the  procedural 
device  employed  to  ferret  out  ineligible  claimants  had  the 
practical  effect  of  deterring  speech.  357  U.S.  at  526.  Unlike  the 
California  provisions,  section  501(cX3)  was  not  enacted  to 
restrain  rel  gious  liberty.  The  Senate  debate  on  section  38  of 
the  Act  of  August  5,  1909,  36  Stat.  112-113,  a  forerunner  of 
section  501(cX3),  clearly  shows  that  the  congressional  purpose 
behind  the  measure  was  to  excuse  charitable  organizations 

taXef,S°  l0ng  08  their  Proflt  wa*  exclusively 
devoted  to  charitable  purposes.  See  44  Cong.  Rec.  4150-4151 

mLT4156  Z1!0?-58  Moreover>  as  our  earlier  discussion  of  this’ 
point  concluded,  section  501(cX3)  does  not  operate  as  a  re¬ 
straint  on  religious  liberty. 

7aS*  SftiSISir  t originated  ■ « ■ -f 

income  tax  nrTZj  V ’Jr  S  ^  556'  wluch  was  the  first  Federal  statute  to  impose  at, 
feasons  for  *****  enaCtmeDt  d°  — aJ  the 

“«nuice  companies  were  crJ^Th^  "  exemptl0M  for  mutual  “vings  banks  and  life 
Rec  6622-6623^1 "0t  0perated  “  Besses  for  gain.  26  Cong, 
modeled,  in  „.1894)'  Furt^er™or*;  mco“e  tax  provisions  of  the  Act  of  August  27, 1894  were 
ure,  on  the  English  system.  26  Cong.  Rec.  6612-6613  (1894). 
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The  function  of  procedural  devices  like  the  burden  of  proof 
or  standard  of  proof  is  to  distribute  the  risk  of  error  in  the 
,  i  '  factfinding  process.  Santosky  v.  Kramer ,  455  U.S.  745,  754-755 

:  j  (1982).  Where  a  claimant  is  threatened  with  serious  loss,  due 

process  requires  that  the  claimant  have  greater  protection 
against  error.  455  U.S.  at  758.  In  determining  the  seriousness 
of  a  claimant’s  loss,  a  court  will  consider  both  the  nature  of  the 
. !  interest  at  stake  and  the  permanency  of  the  loss.  455  U.S.  at 

758.  Here,  no  liberty  interest  is  at  stake— merely  the  loss  of 
money.  Furthermore,  the  Church’s  loss  is  not  permanent.  It 
can  regain  its  exempt  status.  The  burden  of  proof  has  tradi¬ 
tionally  been  placed  on  the  taxpayer  out  of  recognition  that 
"taxes  are  the  life-blood  of  government  and,  therefore,  the 
Government’s  burdens  in  collecting  the  revenue  must  be  few 
and  light.  Bull  v.  United  States,  295  U.S.  247,  259-260  (1935). 
Placing  the  burden  of  proof  on  the  taxpayer  is  also  justified  on 
the  basis  that  the  facts  and  figures  on  which  tax  liability  rests 
are  peculiarly  within  the  taxpayer’s  knowledge.  Campbell  v. 
United  States,  365  U.S.  85,  96  (1961).  Under  the  circumstances, 
we  see  no  reason  to  upset  the  normal  rule  and  place  the 
burden  of  proof  on  respondent.59 

in. 

Neither  the  notice  of  deficiency  issued  on  December  28, 
1977,  nor  the  pleadings  treated  the  United  Kingdom  Church  as 
a  branch  of  petitioner.  Respondent  first  presented  evidence 
relating  to  the  United  Kingdom  Church  on  December  11, 1980, 
during  the  third  week  of  trial  immediately  after  petitioner 
rested  its  case-in-chief.  Respondent  contended  that  the  United 
Kingdom  Church  was  a  branch  of  petitioner  and  that  its 
operations  were  relevant  to  petitioner’s  tax  status  under  three 
theories.  First,  the  franchises  managed  by  the  United  King¬ 
dom  Church  were  a  commercial  operation.  Second,  petitioner  s 
attempt  to  conceal  the  corporate  status  of  the  United  Kingdom 
Church  was  proof  that  it  conspired  to  prevent  the  IRS  from 


“We  note  the  poesibility  of  constitutional  infirmity  in  placing  the  burden  of  proof  on  the  Church 
to  disprove  it  violated  18  US.C.  sec.  371.  Norwood  v.  Harriton,  413  U.S.  455  (1973)  ("no  one  css i  be 
required,  consistent  with  due  process,  to  prove  the  absence  of  violation  of  law.”  413  U.S.  at 
However,  we  need  not  decide  this  issue.  Respondent  raised  this  issue  after  filing  his  answer,  lb* 
parties,  therefore,  agreed  that  the  burden  of  proof  was  upon  respondent  to  show  that  petjboa« 
had  an  illegal  purpose  which  disqualified  it  for  exemption  under  sec.  501(c)(3).  See  Rule  14A 
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performing  its  duties.  Third,  L.  Ron  Hubbard  possibly  made 
personal  use  of  the  money  deposited  in  the  Worldwide  Fran- 
cluse  accounts.  After  some  shilly-shallying  by  respondent  over 
the  scope  of  respondent’s  intended  reliance  on  evidence  relat- 
mg  to  the  United  Kingdom  Church,  this  Court,  over  petition¬ 
er  s  objection,  ruled  on  July  20,  1981,  that  respondent  could 
present  evidence  relating  to  the  United  Kingdom  Church’s 

activities  and  corporate  status  under  all  three  theories  of 
r@i6V3.nc6. 

Rule41(bX2)  encourages  this  Court  to  accept  evidence  that  is 
not  within  the  issues  raised  by  the  pleadings  "freely  when 
justice  so  requires”  provided  the  objecting  party  is  not  preju- 
ced  by  its  admission.  Rule  41(bX2)  closely  parallels  rule  15(b) 
Federal  Rules  of  Civil  Procedure.  However,  rule  15(b),  Fed.  R.' 
Civ.  P.,  instructs  the  bench  to  grant  a  continuance  to  enable 
the  objecting  party  to  prepare  rebuttal  evidence. 

We  think  that  the  interests  of  justice  require  us  to  admit 
respondents  evidence  concerning  the  United  Kingdom 
Church.  First,  petitioner  had  ample  time  through  continu¬ 
ances  to  prepare  rebuttal  evidence.  See  Robbins  v  Jordan  181 
F.2d  793  795  (D.C.  Cir.  l950).  This  case  was  tried 
h;  over  the  course  of  a  year.  The  matter  of  the  United  Kingdom 

M  TosnW^f-  f^St  raiSed  °n  December  11.  1980.  On  December 
’  80’  “Jf  Cof.rt  made  a  Preliminary  ruling  admitting  the 

evidence.  The  ruling  became  final  on  July  20,  1981,  the  first 
day  of  the  seventh  week  of  trial.  This  Court  then  ruled  that 
respondent  could  present  evidence  relating  to  the  United 
Kingdom  Church  s  activities  and  corporate  status  under  three 
theories  of  rekvance:  commercialism,  inurement,  and  conspir- 
.  etitioner  began  its  rebuttal  case  on  August  17,  1981. 

petiti,oner  completed  rebuttal  on  Novem- 
j  ’  *■  Dynng  rebuttal,  petitioner  presented  ample 
mentary  and  testimonial  evidence  directed  toward  refut- 
mg  loss  of  tax-exempt  status  as  a  result  of  the  United  Kingdom 
0®chs  operations.  Thus,  we  find  that  the  continuances 
cured  the  prejudice,  if  any,  to  petitioner  arising  from  respon- 
dents  presentation  of  the  new  material.  Second,  we  are  not 
ry  sympathetic  to  petitioner’s  cry  of  prejudice.  The  facts 
k  ~g  Unit!d  Kingdom  Church’s  legal  status  were 

Col^r,  w  Pe}ltl0n^L  °ng  before  the  trial  (see  Hodgson  V. 
Colonnades,  Inc.,  472  F.2d  42,  48  (5th  Cir.  1973);  Scruggs  v. 
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Chesapeake  &  Ohio  Railway  Co.,  320  F.  Supp.  1248  1250  (W.D. 

Va  1970)),  and  respondent’s  tardiness  in  raising  the  issue  is 
dearly  more  attributable  to  petitioners  efforts  at  obfuscation 
than  to  respondent’s  bad  faith  or  negligence  Finally,  we 
believe  that  there  would  be  a  miscarriage  of  justice  were  the 
matter  excluded.  Petitioner’s  avowed  purpose  in  bringing  the 
various  British  churches  under  its  corporate  strucJ^eg 
blanket  them  in  its  tax^xempt  mantle,  since  the  Bntash 
authorities  refused  to  grant  them  an  exemption.  Thus,  if  the 
United  Kingdom  Church  is  not  subjected  to  our  scrutiny,  it 
will  probably  escape  scrutiny  altogether  for  the  tax  years  a 

^Petitioner  claims  that  respondent  raised  the  new  matter  in 
bad  faith.  Petitioner  claims  that  respondent  knew  all  along 
that  the  United  Kingdom  Church  belonged  to  petitioner  but 
deliberately1  waited  to  raise  the  issue  until  petitioner  had 

completed  its  case-in-chief  in  order  to  s^dba®  P611110116!; 
do  not  interpret  the  facts  as  petitioner  does.  Weagree^ha^a 
few  of  respondent’s  agents  had  knowledge  that  the  United 
Kingdom  Church  was  formally  incorporated  as  a  ^^h 
petitioner.  Chief  among  them  was  Lewis  Hubbard  ; Te 
K  the  Chief  Counsel’s  Office,  who  provided  guidance  to  he 
1971-74  audit  team  while  the  audit  was  in  progress.  At  the 
tfrle  of  the  audit,  Lewis  Hubbard  had  clearly  read  documents 
describing  the  California  Church  as  a  company  re^redtodo 
husiness  in  the  United  Kingdom.  He  had  also  read  the  Fos 
Cort  a  d—  prepared  for  British  Parliament  wht* 
explained  that  the  main  activities  of  Scientology  in  ‘bonded 
Kingdom  were  carried  on  by  the  California  Church  mid  th^ 
this  was  done  for  tax  reasons.  Nevertheless  Is*.  Hubtarf 
credibly  testified  that  at  the  time  of  the  audit,  he  believed 
the  United  Kingdom  Church  was  only  n0““^‘y 
petitioner  and  that  it  had  de  facto  independence  < >rtam  y  ^ 
Church  did  everything  in  its  power  to  P^nt  “  P^e0i 

or,  what  is  worse,  to  hide  the  conation  ^together.  When; 

during  the  Hawaii  audit  which  precrfea  the  1971  74 
Kreiner,  the  Church’s  attorney,  told  Lewis  Hubbar 
petitioner  incorporated  the  United  KmgdomChurfi  MW 
it  operated  separately  and  independently,  we ^  must  imagu^ 
that  Kreiner  said  it  in  much  the  same  way 
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>.  1248, 1250  (W.D. 
aising  the  issue  is 
>rts  at  obfuscation 
ence,  Finally,  we 
if  justice  were  the 
se  in  bringing  the 
structure  was  to 
since  the  British 
ition.  Thus,  if  the 
o  our  Scrutiny,  it 
the  tax  years  at 

petitioner’s  attorneys,  when  objecting  to  a  subpoena  of  the 
bank  records  of  the  United  Kingdom  Church,  told  this  Court— 

ac£ounts  referred  to  there  are  not  accounts  of  the  Church  of  Scientology 
of  California  and  they  are  not  in  its  custody  and  control.  It  is  true  that  the 
accounts  bear  the  name  Church  of  Scientology  of  California  Worldwide  but 
they  are  actually  accounts  of  the  United  Kingdom  Church  of  Scientology 

rfdlfc,!3S.-tW?  ,yearS™°’.  “  1  understand  it-  was  incorporated  as  the 
C?s^Ch  °f  Scient^1^y.°fCalifomia  but  never,  ever  was  a  part  of  the  Church 
of  Scientology  of  California  that’s  involved  in  this  case. 

Those  accounts  have  had  nothing  to  do  with  the  Church  of  Scientology  of 
California  involved  in  this  case. 

he  new  matter  in 
it  knew  all  along 
to  petitioner  but 
,il  petitioner  had 
ag  petitioner.' We 
.  We  agree  that  a 
that  the  United 
d  t  branch  of 
>ba  i  attorney 

1  guidance  to  the 
progress.  At  the 
y  read  documents 
ly  registered  to  do 
>o  read  the  Foster 
arliament,  which 
ogy  in  the  United 
Church  and  that 
s  Lewis  Hubbard 
t,  he  believed  that 
tally  connected  to 
nee.  Certainly  the 
;  this  false  picture 
dtogether.  When, 
le  1971-74  audit, 
is  Hubbard  that 
"Church  but  that 
ve  must  imagine 
r  that  another  of 

Towards  the  end  of  the  1971-74  audit,  Agent  Endo  changed 
some  wording  in  his  draft  report  of  the  audit  on  Lewis 
Hubbards  advice.  The  original  version  stated  outright  that 
petitioner  had  seven  divisions  and  listed  them.  On  the  advice 
of  Lewis  Hubbard,  Endo  changed  this  to  state  that  according  to 
petitioner  s  submissions  the  Church  had  seven  divisions  The 
hsted  divisions  did  not  include  the  United  Kingdom  Church. 
Petitioner  sees  some  form  of  sinister  entrapment  in  this.  We 
find  nothing  but  the  professional  exercise  of  precaution. 

Lewis  Hubbard  ceased  advising  respondent  on  Scientology 
matters  in  July  of  1977.  This  was  several  months  before  Agent 
ndo  drafted  the  notice  of  deficiency  in  November  of  1977 
There  is  no  evidence  that  Lewis  Hubbard  advised  Endo  when 
he  latter  drafted  the  notice  of  deficiency  which  for  all  intents 
wid  purposes  framed  the  issues  in  this  cai*.  Other  than  Lewis 
Hubbard  none  of  respondent’s  agents  with  direct  responsibili- 
ty  lor  the  prosecution  of  this  case,  or  the  1971-74  audit 
underlying  it  even  knew  that  the  United  Kingdom  Church 

T  '°Q"  ^  petitioner'  DurinS  the  Hawaii  audit  and 
the  1971-74  audit,  respondent’s  agents  reviewed  letters 
ecks,  receipts,  and  disbursement  vouchers  bearing  such 
ames  as  the  Church  of  Scientology  of  California  UK  or 
pmrch  of  Scientology  WW  on  the  letterhead  or  as  the 
endorsement  or  payee.  A  few  letters  and  receipts  bore  petition- 
er  s  name  in  bold  print  on  the  letterhead,  and  the  words  "a 
non-profit  corporation  in  U.S.A.  registered  in  England”  in  fine 

P  across  the  bottom.  There  were  few  such  documents  in 

comparison  to  the  more  than  2  million  documents  which  the 
agents  reviewed.  Under  the  circumstances,  where  Church 
officials  were  actively  misleading  the  audit  team  about  the 
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legal  status  of  the  United  Kingdom  Church,  we  do  not  think 
that  the  mere  mention  of  the  official  name  o  e  ™ 
Kingdom  Church  on  a  document,  often  in  fine  pmU  ou 
have  apprised  respondent  of  the  legal  relationship. 

In  conclusion,  we  find  no  evidence  of  bad  faith  in  respon¬ 
dent’s  initial  failure  to  incorporate  the  operations  of  the 
United  Kingdom  Church  in  its  case  against  petitioner.  Admit- 
Hubbard  was  on  the  road  to  discovery  However 
Surch  officials  did  everything  in  their  power  to  throw  IRS 
officials  off  the  scent  of  the  United  Kingdom  Church’s  legd 
and  operating  connection  to  petitioner.  They ^  were ^hnos 
successful  We  cannot,  however,  countenance  their  effo 
obfuscation  by  excluding  the  issue  from  our  consideration.  If 
flnv  nartv  is  guilty  of  bad  faith,  it  is  petitioner. 

Petitioner  cites  a  number  of  cases  in  which  this  Court  has 
disallowed  the  introduction  of  a  new  issue  on  grounds  of 
oreiudice  See,  e.g.,  Fox  Chevrolet,  Inc.  v.  Commissioner,  76  T.C. 
70R  713-736  (1981)-  Estate  of  Goldsborough  v.  Commissioner, 
70  T  If  1077  1085-1086  (1978),  affd.  in  an  unpublished  opinion 
673  F  2d  1310  (4th  Cir.  1982);  Estate  ofMandels  v.  Commission¬ 
er,  64  T.C.  61,  73  (1975);  Estate  of  Horvath v.  Commissiorier 
T.C.  551,  556  (1973).  These  cases  are  distmguishable^  Un 
the  case  at  bar,  no  continuance  was  granted  to  allow  th 
objecting  party  time  to  meet  the  evidence.  Also,  unhke th® 
Se  at  bar,  the  objecting  party  did  not  induce  or  contribute  to 
indent’s  failure  to  grasp  and ^raise  the ^  issue  soone. 

Respondent  bears  the  burden  of  proving  the  United  King 
dom  Church  is  an  operating  branch  of  petitioner  sm  t^ 
matter  was  not  pleaded,  is  inconsistent  with  the  notice  oi 
deficiency,  and  required  petitioner  to  produce  new  ^dence^ 
refute  it.  Rule  142(a);  Achiro  v.  Commissioner  ??  ^,  ^!, 
HQ81V  Estate  of  Falese  v.  Commissioner,  58  i.U  ° 
(1972)'  Petitioner  concedes  that  the  United  Kingdom  ^ 
wL  incorporated  as  the  Church  of  Scientology  of  Cakforma 
but  argueTthat  the  United  Kingdom  Church  operated  in 

“While  the  Church  now  claims  that  it»  stationery  put  Writing  on  Chun* 

United  Kingdom  Church,  the  Church  *  “°a  lurted  its  subordinate  brand- 

stationery  to  the  IRS  in  1967,  the  referred  to  prtitW* 

failing  to  mention  the  England.”  In  a  true  display  of'chu^pah^ 

as  "a  non-profit  corporation  in  U.S.A.  registers  s  document  which  should  hne 

Church  placed  the  letter  in  evidence  a.  Church 

given  IRS  officials  notice  that  petitioner  incorporated  the  Unitea  run* 


■ 


ibmm 


(381)  CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA  v.  COMMR.  473 

pendently:  De  jure,  it  is  part  of  petitioner;  de  facto,  it  is 
separate.  Petitioner  argues  that  substance  should  control  over 
form.  We  reject  petitioner’s  argument.  Historically,  the 
churches  that  comprise  the  United  Kingdom  Church  were  not 
part  of  petitioner.  They  operated  independently.  However,  the 
British  authorities  would  not  grant  them  nonprofit  status.  As 
a  result,  the  assets  of  these  churches  were  transferred  to 
petitioner  so  that  they  could  carry  on  their  operations  in  the 
United  Kingdom  under  petitioner’s  tax-exempt  mantle.  As  we 
said  in  Legg  v.  Commissioner,  57  T.C.  164  (1971),  affd.  per 
curiam  496  F.2d  1179  (9th  Cir.  1974)— 

The  petitioner’s  first  contention  has  little  or  no  justification  in  light  of  the 
fact  that  the  form  of  the  transaction  was  contemplated  and  carried  out  by 
the  petitioners;  it  was  their  decision  to  report  the  sale  on  the  installment 
basis.  A  taxpayer  cannot  elect  a  specific  course  of  action  and  then  when 
finding  himself  in  an  adverse  situation  extricate  himself  by  applying  the 
age-old  theory  of  substance  over  form.  [57  T.C.  at  169.] 


Petitioner  elected  to  make  the  United  Kingdom  Church  a 
branch  church.  It  cannot  escape  the  consequences  of  that 
decision  now.  "[W]hile  a  taxpayer  is  free  to  organize  his  affairs 
as  he  chooses,  nevertheless,  once  having  done  so,  he  must 
accept  the  tax  consequences  of  his  choice.”  Commissioner  v. 
National  Alfalfa  Dehydrating  &  Milling  Co.,  417  U  S.  134,  149 
(1974)  (citations  omitted). 

We  also  find  that  the  United  Kingdom  Church  was,  in  fact, 
subordinate  to  petitioner.  Admittedly,  it  appears  to  have  had 
some  operating  autonomy,  and,  by  and  large,  to  have  kept 
separate  financial  accounts.  However,  the  United  Kingdom 
Church  did  not  have  a  bona  fide  board  of  directors.  Additional¬ 
ly,  two  of  its  major  activities,  its  Guardian  Office  and  its 
Franchise  Office,  were  ultimately  controlled  by  Flag  execu¬ 
tives.  Also,  key  officials  of  both  churches  had  authority  to  sign 
checks  on  the  other  church’s  accounts  and  sometimes  exer¬ 
cised  it.  These  indicia  of  the  United  Kingdom  Church’s 
dependence  on  petitioner  are  sufficient  to  carry  respondent’s 
burden  of  proof. 

IV. 

In  his  notice  of  deficiency,  respondent  determined  that 
petitioner  was  not  operated  exclusively  for  religious  or  other 
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tax-exempt  purposes,  as  required  by  section  501(cX3),  during 
the  years  1970, 1971,  and  1972  and,  therefore,  was  not  exempt 
from  tax  under  section  501(a).  Specifically,  respondent  con¬ 
tends  that  petitioner  was  operated  for  a  substantial  commer¬ 
cial  purpose  and  that  the  net  earnings  of  petitioner  inured  to 
the  benefit  of  private  individuals.  At  the  outset,  we  note  that 
the  burden  of  proof's  on  petitioner  to  overcome  these  grounds 
for  denial  of  exempt  tat  us  by  respondent.  Schoger  Foundation 
v.  Commissioner,  76  T.C.  380,  386  (1981);  Rule  142(a).  See 
discussion  supra  at  4S6-- 468. 

In  order  for  an  organization  to  be  entitled  to  exemption  from 
Federal  income  taxes  under  section  501(a)  and  (cX3),  it  must 
establish  that  it  is  organized  and  operated  exclusively  for 
exempt  purposes  Thus,  qualification  for  tax-exempt  status 
under  section  501(cX3)  is  based  on  the  satisfaction  of  two  tests 
commonly  known  as  the  organizational  and  operational  tests. 
In  order  to  satisfy  the  organizational  test,  an  organization’s 
articles  of  incorporation  must  limit  it  to  one  or  more  exempt 
purposes  and  not  authorize  substantial  activities  which  are  not 
in  furtherance  of  such  purposes.  Respondent  concedes  that 
petitioner  satisfied  the  organizational  test  during  the  docketed 
years. 

It  is  the  second  test,  the  operational  test,  which  lies  at  the 
heart  of  the  dispute  in  this  case.  Under  this  test,  an  organiza¬ 
tion  must  not  engage,  other  than  in  insubstantial  part,  in 
activities  which  do  not  further  an  exempt  purpose.  Sec. 
1.501(cX3)-l(b)  and  (c),  Income  Tax  Regs.;  Nat.  Association  of 
American  Churches  v.  Commissioner,  82  T.C.  18,  28-29  (1984). 
With  respect  to  the  operational  test,  it  is  "the  purpose  towards 
which  an  organization’s  activities  are  directed,  and  not  the 
nature  of  the  activities  themselves,  that  is  ultimately  disposi¬ 
tive  of  the  organization’s  right  to  be  classified  as  a  section 
501(cX3)  organization  ”  B.S.  W.  Group,  Inc.  v.  Commissioner,  70 
T.C.  352,  356-357  (1978).  See  est  of  Hawaii  v.  Commissioner,  71 
T.C.  1067, 1078-1079  (1979),  affd.  in  a  unpublished  opinion  647 
F.2d  170  (9th  Cir.  1981). 

Whether  an  organization  satisfies  the  operational  test  is  a 
question  of  fact  to  be  resolved  on  the  basis  of  all  the  evidence 
presented  by  the  record  See,  e.g.,  est  of  Hawaii  v.  Commission¬ 
er,  supra  at  1079;  B.S.  W.  Group,  Inc.  v.  Commissioner,  supra  at 
357.  We  are,  of  course,  fully  cognizant  of  the  fact  that  although 


(381)  CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA  v.  COMMR.  475 

an  organization  might  be  engaged  in  a  single  activity,  that 
activity  m£y  further  multiple  purposes,  both  exempt  and 
nonexempt.  However,  while  the  term  "exclusively”  contained 
in  section  501(cX3)  has  not  been  construed  to  piean  "solely”  or 
"absolutely  without  exception”  (Church  in  Boston  v.  Commis¬ 
sioner,  71  T.C.  102,  107  (1978)),  it  is  well  established  that  "the 
word  exclusively’  places  a  definite  limit  on  the  'purpose’  at 
issue.  Copyright  Clearance  Center,  Inc,  v.  Commissioner  79 
T.C.  793,  804  (1982).  Thus,  the  Supreme  Court !T£«£ 
Business  Bureau  v.  United  States,  326  U.S.  279  283  (1945) 
explained  the  limit  as  follows: 

within  *he  claimed  exemption,  an  organization  must  be 

Dresenepof  •  [®x®m<ptJ  purPoses  exdusively.  This  plainly  means  that  the 
presence  of  a  single  [nonexempt]  purpose,  if  substantial  in  nature,  will 

destroy  the  exemption  regardless  of  the  number  or  importance  of  truly  * 
[exempt]  purposes.  J 


: 


•  * 


Accordingly,  we  must  decide  toward  what  end  petitioner’s 
activities  are  directed  and  whether  such  activities  are  "ani¬ 
mated  by  a  substantial  commercial  purpose.  Better  Business 
Bureau  v.  United  States,  supra  at  284.  In  doing  so,  we  note  that 
where  a  nonexempt  purpose  is  not  an  expressed  goal,  the 
courts  have  generally  focused  on  the  manner  in  which  the 
activities  of  the  organization  are  conducted,  implicitly  reason- 
mg  that  an  end  can  be  inferred  from  the  chosen  means. 

^eformedPubl^ingCo.  v.  Commissioner,  743 
r  .2d  148,  155  (3d  Cir.  1984),  slip  op.  at  14,  quoting  from  79  T  P 
1070. 1082-1083  (1982,.  AmoJ  the  f^ZeZTin^n, 
such  an  inquiry  are  the  particular  manner  in  which  an 
organization  conducts  its  activities,  the  commercial  hue  of 
those  activities,  and  the  existence  and  amount  of  annual  or 
accumulated  profits.  B.S.W.  Group,  Inc.  v.  Commissioner, 
supra  at  357  The  existence  of  any  of  these  factors  supports  a 
conclusion  that  an  organization  was  not  operated  exclusively 
ior  an  exempt  purpose. 

Practically  everywhere  we  turn,  we  find  evidence  of  peti- 

malft7^vmerCi;1JPUrPfe-  Certainly’  if  reflects 

reality,  petitioner  had  a  substantial  commercial  purpose,  since 

descnbed  its  activities  in  highly  commercial  terms,  calling 

P  ishioners,  customers”;  missions,  "franchises”;  and  church- 
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es,  "organizations” — just  to  mention  a  few  of  the  more  glaring 
examples  of  petitioner’s  commercial  vocabulary. 

Petitioner  was  eager  to  make  money.  This  was  expressed  in 
HCO  PL  March  9,  1972,  MS  OEC  381,  384.  It  sets  out  the 
governing  policy  of  petitioner’s  financial  offices  by  exhorting 
these  offices  to  "MAKE  MONEY.  *  *  *  MAKE  MONEY.  *  *  * 
MAKE  MORE  MONEY.  *  *  *  MAKE  OTHER  PEOPLE  PRO¬ 
DUCE  SO  AS  TO  MAKE  MONEY.”  (Capitalization  in  the 
original.)  This  is  not  an  isolated  policy  letter  coming  back  to 
haunt  petitioner.  The  goal  of  making  money  permeated 
virtually  all  of  petitioner’s  activities — its  services,  its  pricing 
policies,  its  dissemination  practices,  and  its  management 
decisions. 

Perhaps  the  most  dramatic  indicator  of  petitioner’s  commer¬ 
cial  purpose  is  the  fact  that  petitioner  sold  virtually  all  of  its 
important  religious  services  and  products.  Petitioner  did  some 
things  for  free:  weddings,  funerals,  baptisms,  family  counsel¬ 
ing,  crisis  auditing,  and  charity  work.  The  record  does  not 
disclose  how  much  of  petitioner’s  resources  were  devoted  to 
these  free  activities.61  We  do  know,  however,  that  the  heart  of 
petitioner’s  religious  program,  its  auditing  and  training  ser¬ 
vices,  had  to  be  purchased.  The  public  paid  a  fee  for  these 
services,  and  while  staff,  on  contract,  were  allowed  free 
service,  this  was  secured  by  a  legal  note  which  became  due  and 
payable  if  the  contract  was  broken.  Books  and  artifacts  also 
had  to  be  purchased.  The  dominant  role  played  by  petitioner’s 
sales  of  religious  services  and  products  is  brought  home  by  the 
following  table.  It  shows  the  percentages  of  total  income  each 
of  petitioner’s  branch  churches  providing  services  to  the  public 
earned  from  the  sale  of  petitioner’s  services  and  products:62 


1971 

1972 


UK 

AOLA 

ASHO 

LAO 

SFO 

73 

92 

92 

95 

97 

73 

99 

99 

98 

100 

•‘The  Church  audit  report  estimates  that  38  percent  of  the  Church’s  time  was  spent  on  those 
activities,  but  no  substantiation  of  this  estimate  was  ever  produced. 

••Two  of  petitioner’s  branches,  FOLO  and  USGO,  did  not  provide  religious  services  to  the  public. 
Flag  mainly  provided  religious  services  to  Scientology  staff.  The  United  Kingdom  Church  received 
a  substantial  portion  of  its  income  from  franchise  tithes.  When  these  payments  are  added  in,  the 
percentages  increase  to  88  percent  for  1971  and  97  percent  for  1972. 
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Of  course,  we  are  fully  aware  of  the  fact  that  these  services 
and  products  are  religious;  however,  the  overall  manner  in 
which  they  were  provided  evidences  a  commercial  purpose.  In 
reaching  this  conclusion,  we  are  particularly  impressed  by 
three  factors:  (1)  The  manner  in  which  petitioner  promoted 
Scientology  services  to  the  public;  (2)  petitioner’s  pricing 
policies  with  respect  to  such  services  and  products;  and  (3)  the 
contractual  arrangements  entered  into  by  petitioner  and  its 
parishioners  and  staff  with  respect  to  Scientology  services. 

Petitioner  made  strenuous  efforts  to  promote  Scientology  to 
the  public.  It  gave  free  lectures  and  personality  testing.  It  held 
congresses.  It  advertised.  Staff  members  called  "registrars,” 
using  a  filing  system,  contacted  the  public  and  parishioners  to 
encourage  them  to  purchase  Scientology  services.  Another 
group  of  people,  FSMs,  operating  on  a  commission  basis,  also 
sold  services  to  the  public.  These  promotional  efforts  were 
guided  by  the  results  of  surveys  of  community  needs  and 
desires.63  Many  of  these  practices  are  the  stock  and  trade  of 
the  missionary.  However,  a  few,  like  the  payment  of  commis¬ 
sions  to  FSMs,  closely  replicate  business  methods.  Further¬ 
more,  it  is  clear  that  the  purpose  of  these  promotional 
activities  was  not  just  to  spread  religion  but  to  make  money.64 

Pricing  policies  are  another  factor  we  consider  in  determin¬ 
ing  whether  petitioner  has  a  commercial  purpose.  Where 
prices  are  fixed  to  return  a  profit,  we  consider  it  some  evidence 
of  a  commercial  purpose,  although  not  determinative.  Chris¬ 
tian  Manner  International  v.  Commissioner,  71  T.C.  661,  670 
(1979);  Peoples  Translation  Service  v.  Commissioner,  72  T.C.  42, 

wAn  excellent  illustration  of  the  businesslike  philosophy  petitioner  employed  in  marketing  its 
services  is  found  in  HCO  PL,  Nov.  21,  1969,  6  OEC  133.  This  letter  provides  in  relevant  part: 

tThe  purpose  of  this  policy  letter  is  to  provide  a  SET  FORMAT  that  can  be  used  over  and  over 
again  by  OrgB  to  find  out  in  their  country,  area,  city,  community  WHAT  IS  NEEDED  AND 
WANTED.  Once  this  is  known  to  an  organization  it  can  angle  its  promotion  on  it  and  produce  it 
For  example,  an  area  wants  more  INTELLIGENT  PEOPLE  AND  ACTIONS  and  LESS  STUPIDI¬ 
TY.  The  Org  of  the  area  finds  out  and  goes  into  a  promotional  programme  of 'We  can  RAISE  your 
IQH’  or  Tired  of  being  STUPID?  We  can  restore  your  NATURAL  INTELLIGENCE!’  Of  course 
through  training  and  processing  an  organization  can  produce  this  exact  result 

"If  an  organization  or  group  does  this  over  and  over  continually  to  keep  up  with  the  trends  and 
cover  new  areas  its  income  will  ROCKET.  A  'Needed  and  Wanted  Survey’  as  laid  out  below  should 
be  done  by  an  org  or  group  AT  LEAST  twice  a  year  and  again  if  the  trend  seems  to  be  changing  or  a 
nev  area  is  disseminated  to.  As  we  expand  we  repeat  the  action.” 

•This  purpose  of  making  money  lies  barely  beneath  the  surface  in  the  promotional  activities 
described  in  HCO  PL  May  23, 1969  (Issue  HD,  6  OEC  91-93,  quoted  in  our  findings  of  fact  supra  at 
423. 


* 
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50  (1979).  Petitioner’s  prices  for  its  books  and  services  were  set 
am  a  profit.  The  minimum  price  for  books  was  5  times  cost. 
Thus,  even  with  the  various  discounts  that  were  offered 
petitioner  stood  to  make  a  profit.  The  cost  of  auditing  was  also 
high,  ranging  from  approximately  $40  to  $50  an  hour  and 

“i76  *“  h°Ur  for  ®Peciali2e<1  auditing.  In  terms 
of  1970  dollars  these  prices  seem  particularly  steep.  At  Flair 

prices  were  even  higher.  Considering  that  staff  who  performed 
these  services  were  paid  a  weekly  salary  of  approximately  $10 

plus  room  and  board,  petitioner  was  clearly  realizing  a 
handsome  profit.  6 

brief,  petitioner  caifed  its  fees  for  religious  services 
foed  donations.  However,  it  is  clear  they  were  not  donations 
t  payments  for  services  rendered.  Indeed  petitioner,  itself 
repeatedly  used  such  terms  as  "price,”  "buy,”  and  "sell  ”  in’ 
describing  its  activities,  and  its  very  own  worksheets  do’  not 
refer  to  these  amounts  as  donations  but  have  a  separate 
account  entitled  "donations”  for  charitable  contributions 
Qmsequently,  we  cannot  help  but  believe  that  the  use  of  the 

^^kflXedrd0nat^n  was  employed  hy  petitioner  in  an  effort 
to  achieve  favorable  tax  treatment. 

j!tltl0?er’S.Pricing  P°licies  respecting  discounts  also  show  a 
cwicern  for  business.  Thus,  petitioner  had  a  policy  against 
offering  services  and  products  for  free  or  reducing  pricTes  for 
parishioners  who  could  not  afford  to  pay  full  price.  However,  it 
did  offer  discounts  where  it  stood  to  reap  some  advantage  for 

No;  Ini  ^  bUlk  °r  f0r  advance  Payments. 

brt  lnl^dl\PT?hl0nerS  haVe  to  Pay  for  reli^ous  services, 
ut  they  also  had  to  sign  a  contract  to  get  them.  Under  the 

T  R  C°nuTu  th/  appIicant  waived  «U  rights  of  action 
V.f 0n.  Hubbald  and  Petitioner,  except  the  right  to  a 
refund.  Likewise,  staff  members  had  to  sign  a  legal  note 

brnff  hem  5°  Pay  f°r  S6rvices  rendered>  m  the  event  they 
broke  their  employment  contracts.  Petitioner’s  insistence  on 

ese  iegai  formalities  as  a  prerequisite  to  the  rendition  of 

Scientology  services  certainly  colors  its  services  with  a  com- 
mercial  hue. 

Petitioner  derived  substantial  income  from  its  franchising 
operations.  By  petitioner’s  own  records  the  income  from  its 
franchising  operations  during  the  tax  years  in  question  was  as 
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1970  .  $288,672 

1971  .  307,809 

1972  .  435,960 


In  examining  petitioner’s  activities  with  respect  to  its 
franchising  operations,  we  find  the  manner  in  which  these 
activities  were  conducted  virtually  indistinguishable  from  the 
manner  in  which  most  commercial  franchises  are  operated. 
Petitioner  allowed  the  franchise  holders  to  market  its  name 
and  copyrights  in  a  designated  area  and  sold  them  books  at  a 
discounted  price;  while,  in  turn,  the  franchise  holders  remitted 
10  percent  of  their  gross  income  to  petitioner.  These  aspects  of 
petitioner’s  franchising  operations  are  closely  analogous  to  the 
way  in  which  all  commercial  franchising  operations  are 
conducted.  Furthermore,  the  fact  that  petitioner  paid  its 
franchise  holders  commissions  of  10  percent  of  the  amounts 
their  students  spent  at  higher  level  organizations  certainly 
punctuates  the  commercial  nature  of  these  operations.  Addi¬ 
tionally,  the  income  generated  from  petitioner’s  franchising 
operations  appears  to  be  almost  pure  profit,  since  petitioner 
received  its  percentage  off  the  top  from  the  franchise  holder’s 
gross  income. 

During  trial,  Lorna  Levett,  a  former  franchise  holder, 
testified  that  the  Scientology  franchise  that  she  operated  in 
Calgary,  Alberta,  Canada,  from  1968  through  April  1974  was 
run  as  a  private  business.  We  find  her  characterization 
appropriate  not  only  for  her  individual  franchise  but  also  for 
petitioner’s  entire  franchising  operations.  They  were  indeed 
run  as  commercial  businesses. 

A  further  example  of  the  commercial  manner  of  petitioner’s 
operations  was  the  income  generated  by  the  Flag  Bureau 
through  the  provision  of  management  services  to  Scientology 
organizations  around  the  world,  including  branches  of  peti¬ 
tioner.  Flag  collected  statistics  from  local  churches,  developed 
programs  to  improve  church  administration,  and  sent  staff  on 
assignment  to  local  churches  to  help  correct  areas  of  adminis¬ 
trative  difficulty.  Most  of  the  statistics  that  were  reported  to 
Flag  and  then  charted  on  graphs  concerned  income  or  produc¬ 
tion.  Flag  concentrated  its  attention  on  the  organizations  that 
made  the  greatest  contributions  to  its  support.  All  organiza¬ 
tions  that  did  not  tithe  to  Worldwide  paid  Flag  a  management 
fee  usually  set  at  10  percent  of  gross  income. 


Xi-X... 
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These  management  services  rendered  by  Flag  closely  resem¬ 
ble  the  types  of  management  consulting  services  offered  by 
numbers  of  commercial  enterprises.  They  emphasized  income 

production  and  retention  and  were  clearly  commercial  in 
nature. 

Petitioner’s  policy  of  selling  religious  services,  its  franchise 
program,  its  emphasis  on  income  and  production  statistics,  its 
management  services,  its  pricing  policies,  its  promotion  pro¬ 
grams,  especially  the  payment  of  commissions  on  sales  of 
services,  show  convincingly  that  petitioner  operated  in  a 
commercial  manner.  From  this  we  draw  the  inference  that 
petitioner  had  a  substantial  commercial  purpose.  However,  we 
do  not  rest  our  decision  on  the  commercial  hue  of  petitioner’s 
activities,  alone.  Our  conclusion  that  petitioner  had  a  substan¬ 
tial  commercial  purpose  is  buttressed  by  two  additional  fac¬ 
tors:  the  existence  of  sizable  annual  profits  and  substantial 
cash  reserves. 

Although  the  presence  of  substantial  profits  is  not  necessari¬ 
ly  determinative  of  a  commercial  purpose,  such  profits  consti¬ 
tute  evidence  indicative  of  a  commercial  character.” 
Scripture  Press  Foundation  v.  United  States,  152  Ct.  Cl.  463, 
468,  285  F.2d  800,  803  (1961),  cert,  denied  368  U.S.  985  (1962). 
See  also  Incorporated  Trustees  of  the  Gospel  Worker  Society  v. 
United  States,  510  F.  Supp.  374,  378  (D.  D.C.  1981),  affd 
without  opinion  672  F.2d  894  (D.C.  Cir.  1981),  cert,  denied  456 
U.S.  944  (1982);  Parker  v.  Commissioner,  365  F.2d  792,  798  (8th 
Cir.  1966),  cert,  denied  385  U.S.  1026  (1967).  In  his  notice  of 
deficiency,  respondent  determined  that  petitioner’s  seven  stip¬ 
ulated  divisions  (SFO,  LAO,  FOLO,  ASHO,  AOLA,  USGO,  and 

Flag)  had  the  following  consolidated  net  incomes  during  the 
docketed  years:  ... 


Income 

1970 

1971 

1972 

Gross  receipts 

$2,249,013.08 

$3,301,143.73 

$3,134,391.00 

Advance  payments 

373,222.37 

788,704.96 

1,198,763.86 

Flag  income 

Payment  Danish 

•  •  • 

263,557.47 

240,932.55 

Kingdom  Church 
Payment  United 

-  -  » 

77.92 

53,609.76  : 

Kingdom  Church 

-  -  - 

76,497.24  .- 

161,018.38 

Total  income 

2,622,235.45 

4,429,981.32 

4,788,715.55 
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Expenses 

1970 

1971 

1972 

Per  Form  990 

$2,438,646.65 

$4,242,124.02 

$4,178,876.05 

Trust 

(28,930.34) 

(67,892.40) 

(77,986.62) 

Charter  Mission 

(disallowed) 

(982,415.39) 

(1,143,928.02) 

(1,400,015.99) 

Flag  expenses 

1,238,466.30 

1,036,108.56  ' 

Total  allowable 

expenses 

1,427,300.92 

4,268,769.90 

3,736,982.00 

Net  income 

1,194,934.53 

161,211.42 

1,051,733.55 

Petitioner  does 

not  actually 

contest  the  accuracy  of  these 

figures;  however, 

it  does  disagree  with  the 

tax  treatment 

accorded  them  by  respondent.  The  most  significant  disagree¬ 
ment  between  the  parties,  at  least  in  terms  of  amount,  centers 
around  the  tax  treatment  of  the  amounts  characterized  as 
advance  payments.  In  his  notice  of  deficiency,  respondent 
included  such  advance  payments  in  income,  stating: 


.  i 


; 

t 


As  a  cash  basis  taxpayer,  you  received  payments  for  services  to  be  rendered 
in  the  future.  These  amounts  were  not  included  in  the  gross  receipts 
reflected  on  Forms  990  but  are  includible  in  your  taxable  income.  According¬ 
ly,  your  taxable  income  is  increased  in  the  amounts  indicated. 

Initially  in  its  petition,  the  Church  argued  that  not  only 
were  the  advance  payments  not  income  in  the  years  of  receipt, 
but  in  addition,  all  amounts  paid  for  religious  services  should 
be  excluded  from  income  since  such  amounts  were  received  as 
charitable  contributions  from  its  parishioners.  However,  on 
brief,  petitioner  apparently  abandons  this  contention  and 
asserts,  instead,  that  the  advance  payments  of  $373,222.37  in 
1970,  $788,704.96  in  1971,  and  $1,198,763.86  in  1972  were 
incorrectly  included  in  its  income.  Petitioner  claims  that  the 
advance  payments  should  not  be  treated  as  income,  since  it 
had  not  earned  them  by  rendering  services,  and  since  it  had  a 
duty  to  refund  them  on  demand  at  any  time  before  the  services 
were  taken.®8 

As  a  general  rule,  under  the  cash  receipts  and  disbursement 
method,  money  which  is  received  must  be  reported  as  gross 
income  in  the  year  in  which  it  is  received.  Sec.  451(a);  sec. 
1.446-l(cXlXi),  Income  Tax  Regs.  Petitioner  contends,  howev- 

“Petitioner  failed  to  produce  any  evidence  regarding  the  actual  amounta,  if  any,  ofeuch  refund* 
wing  the  tax  yean  at  iatue. 
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er,  that  the  fact  that  it  was  under  an  obligation  to  refund  the 
advance  payments  in  full  at  any  time  prior  to  the  rendering  of 
services  upon  the  request  of  the  "donor”  somehow  changes  this 
tax  treatment.  Petitioner  is  clearly  wrong  on  the  law.  At  least, 
since  the  seminal  case  of  North  American  Oil  Consolidated  v. 
Burnet,  286  U.S.  417,  424  (1932),  the  receipt  of  money  under  a 
claim  of  right  is  treated  as  taxable  income  even  though  the 
recipient  may  be  under  a  contingent  obligation  to  return  it 
later. 

We  find  the  claim  of  right  doctrine  is  applicable  here.  In 
order  to  avoid  the  application  of  the  claim  of  right  doctrine, 
"the  recipient  must  at  least  recognize  in  the  year  of  receipt  'an 
existing  and  fixed  obligation  to  repay  the  amount  received 
and  'make  provisions  for  repayment.’  ”  Nordberg  v.  Commis¬ 
sioner,  79  T.C.  655,  665  (1982),  affd.  in  an  unpublished  opinion 
720  F.2d  658  (1st  Cir.  1983);  Hope  v.  Commissioner,  55  T.C. 
1020,  1030  (1971),  affd.  471  F.2d  738  (3d  Cir.),  cert,  denied  414 
U.S.  824  (1973).  The  first  condition  is  clearly  not  present  in  the 
instant  case  since  petitioner  was  never  under  an  existing  and 
fixed  obligation  to  repay  the  advance  payments  in  question. 
Repayment  was  instead  contingent  on  a  refund  request  initiat¬ 
ed  by  one  of  petitioner’s  "donors.”  Furthermore,  there  is  no 
evidence  in  the  record  that  petitioner’s  contingent  liability  to 
refund  the  advance  payments  imposed  any  restriction  upon 
the  use  of  the  money  in  its  hands.  If  petitioner  eventually  was 
required  to  refund  any  of  the  advance  payments  in  a  later 
year,  it  would  then  be  entitled  to  a  deduction  for  such 
amounts.  However,  such  amounts  are  clearly  income  in  the 
year  of  receipt. 

In  reaching  this  conclusion,  we  find  petitioner’s  reliance  on 
our  holding  in  Miele  v.  Commissioner,  72  T.C.  284  (1979), 
misplaced.  In  Miele,  we  found  that  a  law  firm  that  used  a  cash 
method  of  accounting  did  not  have  taxable  income  in  the  year 
in  which  its  clients  transferred  advances  to  a  special  bank 
account.  We  distinguished  North  American  Oil  Consolidated  v. 
Burnet,  supra,  on  two  grounds.  The  clients’  funds  were  kept  in 
separate  bank  accounts,  and  the  firm  could  only  draw  on  the 
funds  when  an  amount  was  undisputed.  72  T.C.  at  289-290. 
Our  holding  in  Miele  is  clearly  distinguishable  from  the 
instant  case,  since  there  is  absolutely  no  suggestion  in  the 
record  that  petitioner  segregated  the  advance  payments  in  any 
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of  its  numerous  bank  accounts.  On  the  contrary,  it  appears 
that  these  payments  were  commingled  with  petitioner’s  other 
receipts  and  were  thus  received  under  claim  of  right.06 
Consequently,  we  find  that  respondent  correctly  included  the 
amount  of  the  advance  payments  in  petitioner’s  taxable 
income  for  the  taxable  years  in  question. 

Another  major  area  of  disagreement  between  the  parties  is 
the  appropriate  tax  treatment  of  the  Charter  Mission  ex¬ 
penses-  These  payments  represented  amounts  transferred  by 
petitioner  to  OTC  during  the  tax  years  at  issue.  On  its  Forms 
990,  petitioner  claimed  them  as  business  expenses.  In  his 
notice  of  deficiency,  respondent  disallowed  petitioner’s 
claimed  Charter  Mission  expenses  of  $982,415.39  in  1970 
$1,143,928.02  in  1971,  and  $1,400,015.99  in  1972,  stating: 

It  la  determined  that  the  amounts  reported  as  Charter  Mission  Expense  are 
not  deductible  because  said  amounts  do  not  constitute  ordinary  and 
necessary  expenses  paid  or  incurred  during  the  taxable  years  1970,  1971, 
and  1972,  but  rather  represent  an  internal  transfer  of  funds  to  the  Flag 
Division,  which  is  a  division  of  the  Church  of  Scientology  of  California. 

However,  concurrent  with  these  adjustments,  respondent  did 
allow  petitioner  deductions  for  Flag  Division  expenses  in  the 
amounts  of  $1,238,466.30  in  1971  and  $1,036,108.56  in  1972, 
which  were  not  previously  reflected  on  the  Forms  990  filed  by 
petitioner. 

It  is.  here  that  the  fluidity  of  petitioner’s  position  is  particu¬ 
larly  impressive.  Surprisingly,  petitioner  does  not  actually 
object  to  the  adjustments  made  by  respondent  for  either  1971 
or  1972,  although  it  does  assert  that  respondent  erred  in  not 
allowing  a  similar  deduction  for  Flag  expenses  of  $419,856.76 
in  1970,  which  it  now  asserts  was  the  actual  amount  Flag  paid 
out  for  expenses  that  year.  Basically,  despite  the  fact  that 
petitioner  initially  claimed  deductions  for  all  payments  made 
to  OTC,  albeit  without  explanation,  and  despite  the  fact  that  it 
has  steadfastly  maintained  that  OTC  is  a  separate  corporation 
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•^Petitioner  also  reliee  on  five  other  cam:  Rosenthal  v.  Commissioner,  32  T.C.  226  (1959>  Drove 
°r  Co™pu*lon*r>  6  T.C  209  (1946);  Greenwood  v.  Commissioner,  22  B.T.A.  1187  (1931);  Webb  Pres 
Co.  c.  Commissioner,  9  B.TA  238  (1927);  Webb  Press  Co.  v.  Commissioner,  3  B.TA  247  (1925)*  Care 
to’yMioner,  2  B.TA.  826  (1925).  The  Rosenthal  cm  involved  the  question  of  thi 
»PP  icability  of  the  installment  method  and  is  clearly  inapplicable  to  the  present  facta  The  otha 

irrelevant  bee  use  they  predate  the  seminal  case  of  North  American  Oi 
Consolidated  v.  Burnet,  supra. 
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from  petitioner,  it  now  argues  that  all  payments  to  OTC  from 
any  branch  of  petitioner  are  essentially  internal  transfers  to 
Flag  for  purposes  of  running  religious  activities. aboard  the 
Apollo.  In  order  to  explain  its  position,  the  petitioner  now 
argues  that  OTC  merely  acted  as  a  "bank  or  agent  for 

^This  relationship  between  petitioner  and  OTC  was  described 
by  petitioner’s  accountant,  Martin  J.  Greenberg,  in  lu8  corre¬ 
spondence  with  respondent’s  agent.  In  a  letter  dated  December 
18,  1975,  Greenberg  stated— 

(1)  The  basic  relationship  of  the  Church  with  OTC  during  the ^  J971^ 
was  as  follows:  The  Church  chartered  the  ship  Apollo  from  OTC  for  $2,000 
per  month.  In  addition,  OTC  acted  as  the  Church’s  agent  in  the  fmanasd 
matters  relating  to  Flag’s  operations.  OTC  received  funds  on  ^ofthe 
Church,  and  at  the  Church’s  instructions  would  pay  all  of  the  Church  s 
expenses.  OTC  would  issue  a  monthly  statement  of  each  individual  disburse¬ 
ment  made  and  an  annual  statement  showing  the  receipts  and  d^burse- 
ments  for  the  year  and  the  balance  that  the  Church  still  had  to  its  credit. 

In  a  follow-up  letter  dated  February  9,  1976,  Greenberg 
further  stated — 

(2c)  The  first  point  that  should  be  made  is  that  ALL  payments  to  OTS/OTC 
from  any  branch  of  the  Church  of  Scientology  of  California  are  essentially 
internal  transfers  to  Flag  to  run  their  religious  activities  aboard  the  ship^ 
That  is  the  exempt  purpose  and  the  ONLY  purpose  of  every  ®“g  e 
sent  to  OTS  —  NO  EXCEPTIONS!  OTS  merely  acted  as  a  bank  or  agent 
for  the  Church  and  the  only  funds  actually  paid  to  OTS. for  them  to  eep 
were  the  Charter  fees  and  the  finance  charges. 


(2d  and  2e)  *  *  *  The  Churches  have  no  "liability”  to  OTS  for  management 
Ss^raSng  or  any  other  service  (except  as  noted  in  2b).  OTS,  when  acting 
as  the  Church’s  agent  is  in  effect  acting  as  a  bank.  There  is  no  ’liability  to 
deposit  funds  in  the  bank.  As  long  as  you  maintain  a  credit  balance  the 
"bank”  will  make  whatever  disbursements  you  authorize  out 
"account  ”  They  have  no  say  at  all  in  telling  you  what  you  have  to  deposit- 
STbasicahy  the  relationship  of  the  Church  to  OTS.  *  [Emphasis 

added.] 

What  appears  to  be  happening  is  this.  It  appears  that 
initially  the  Charter  Mission  expenses  were  deducted  on  tne 


•’OTC  allegedly  received  a  1-percent  monthly  finance  handling  charge,  which  waa  compu 
based  on  it*  total  disbursement*  for  the  month- 
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Forms  990,  probably  on  the  basis  of  the  story  concocted  in  1969 
that  OTC  was  providing  supportive  services  to  Flag.  Petitioner 
has  now  changed  its  story.  It  now  argues  that  OTC  is  merely  a 
private  "bank”  for  petitioner.  It  therefore  concedes  that  the  j 

Charter  Mission  payments  are  not  deductible,  since  deposits  in  ? 

banks  are  not  expenses,  but  claims  it  should  be  allowed  a 
deduction  for  the  actual  expenses  incurred  by  Flag  in  1970  in  f ! 

the  amount  of  $419,856.76.  ? 

Before  addressing  this  issue,  we  digress  briefly  to  point  out  | ; 

the  flaws  in  petitioner’s  new  story  about  OTC.  First,  it  is  M 

nonsensical.  According  to  petitioner’s  story,  OTC  was  in 
constant  debt  to  petitioner,  since  it  continually  transferred  to  J 

OTC  sums  far  in  excess  of  what  was  currently  needed  by  it  to 
meet  its  alleged  expenses.  By  petitioner’s  own  admission,  the 
balance  OTC  owed  to  petitioner  increased  during  each  of  the 
docketed  years.  It  is  here  that  the  logic  of  petitioner’s  story 
breaks  down.  After  all,  why  would  petitioner  leave  increasing¬ 
ly  large  sums  in  control  of  a  commercial  Panamanian  corpora¬ 
tion  without  any  provision  for  interest  and  also  pay  it  finance 
charges  if  it  were  truly  independent?  Second,  OTC  did  not  act 
as  a  banker  for  petitioner.  The  evidence  is  overwhelming  that 
petitioner’s  employees  handled  the  Church’s  finances.  This  is 
so  because,  as  far  as  the  record  discloses,  OTC  had  no  offices, 
officers,  or  employees  with  which  to  perform  financial  services 
for  petitioner. 

We  turn  now  to  petitioner’s  claim  that  respondent  erred  in 
not  allowing  petitioner  to  deduct  Flag’s  operating  expenses  of  i 

$419,856.76  for  1970.  Petitioner  bears  the  burden  of  proving  f 

the  amount  of  allowable  Flag  expenses  for  that  year.  We 
cannot  accept  petitioner’s  records  as  trustworthy.  In  1969,  '  ' 

petitioner  engaged  in  a  plan  to  cover  up  OTC’s  relationship  to 
petitioner.  In  pursuit  of  this  plan,  records  were  manufactured 
and  falsified  to  show  petitioner’s  branch  churches  in  debt  to 
OTC  for  support  services.  In  April  and  May  of  1975,  shortly 
before  the  1971—74  audit  began,  petitioner  again  engaged  in  a 
project  to  falsify  Flag  records  to  present  to  the  IRS.  During  the 
1971-74  audit,  IRS  auditors  made  repeated  requests  for 
substantiation  that  OTC  expenditures  were  made  on  petition¬ 
er’s  behalf.  Church  officials  did  not  comply.  Instead,  they 
offered  a  variety  of  excuses  including  a  claim  that  Church 
activities  aboard  the  Apollo  were  funded  essentially  through 
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was  the  defense  of  the  United  States  Churches  of  Scientology.  I 

However,  there  was  only  one  disbursement  for  such  purpose  in  \ 

the  amount  of  $9,290.47,  although  the  trust  had  accumulated 
funds  of  $812,134.51,  $930,400.08,  and  $1,307,237.26  in  1970, 

1971,  and  1972,  respectively,  and  although  USGO  spent  '  ’ 

substantially  greater  amounts  for  legal  fees  during  the  dock-  \ 

eted  years.  The  trust  funds  were  not  invested.  They  were  kept  ’  i 

in  numbered  Swiss  bank  accounts.  L.  Ron  Hubbard  was  the  j 

sole  trustee  and  generally  kept  the  trust  checkbooks.  Accord-  I  i 

ing  to  petitioner’s  worksheets,  in  1972  over  $1  million  in  trust 
funds  was  removed  from  some  of  these  accounts  and  placed  in 
a  locked  file  cabinet  on  the  Apollo  where  they  were  allegedly 
kept  until  1975.  Mary  Sue  Hubbard  supposedly  had  the  only  j 

key.  The  circumstances  of  this  trust  are  just  too  bizarre  to 
credit  its  validity.  Petitioner  has  not  carried  its  burden.  We 
therefore  find  that  respondent  correctly  disallowed  petition¬ 
er’s  claimed  expenses  for  the  Central  Defense  and  Dissemina¬ 
tion  Fund  for  the  tax  years  in  question. 

The  final  area  of  disagreement  between  the  parties  centers 
on  the  proper  tax  treatment  to  be  accorded  the  payments 
received  by  petitioner  from  the  Danish  Kingdom  Church  and 
United  Kingdom  Church.  In  his  notice  of  deficiency,  respon¬ 
dent  included  in  petitioner’s  income  payments  from  these 
churches  as  follows: 


Year 

DK  payment  received 

UK  payment  received 

1971 

$77.92 

$76,497.24 

1972 

53,609.76 

161,018.38 

However,  petitioner  contested  the  inclusion  of  these  amounts 
in  its  income,  stating  that  these  funds  were  actually  received 
by  OTC  and  represented  debt  repayment. 

For  his  part,  respondent  now  contends  on  brief  that  since 
the  United  Kingdom  Church,  both  in  form  and  in  substance, 
was  a  branch  of  petitioner,  such  payments  were  merely 
internal  transfers,  which,  by  definition,  cannot  be  either  debt 
repayment  or  income.  Furthermore,  respondent  states  that 
the  same  is  also  undoubtedly  true  of  the  Danish  Kingdom 
Church. 

With  respect  to  the  Danish  Kingdom  Church,  we  cannot  find 
from  the  record  in  this  case  that  it  was  in  actuality  a  branch  of 
petitioner.  On  the  other  hand,  petitioner  has  not  satisfied  us 
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that  a  bona  fide  debt  from  the  Danish  Kingdom  Church  to  OTC 
actually  existed.  Consequently,  we  find  that  respondent  cor¬ 
rectly  included  such  amounts  in  petitioner’s  income  in  its 
notice  of  deficiency. 

The  same  is  not  true  for  the  payments  from  the  United 
Kingdom  Church.  In  light  of  our  finding  that  the  United 
Kingdom  Church  was  in  actuality  merely  a  branch  of  petition¬ 
er,  respondent  is  correct  in  his  assertion  on  brief  that  the 
payments  from  the  United  Kingdom  Church  to  OTC  merely 
represent  internal  transfers  and  are,  thus,  not  properly  includ¬ 
ed  in  petitioner’s  income. 

Having  resolved  the  contested  items  in  the  notice  of  deficien¬ 
cy  (  wg  are  now  in  a  position  to  calculate  petitioner  s  net 
income  during  the  docketed  years.  By  petitioner’s  own  admis¬ 
sion,  the  United  Kingdom  Church,  during  the  docketed  years, 
had  net  income  of  $299,681  in  1970,  $796,417  in  1971,  and 
$816,572  in  1972.  Subtracting  the  United  Kingdom  Church 
payments  and  adding  the  United  Kingdom  Church’s  net 
taxable  income  to  petitioner’s  other  income,  we  find  that 
petitioner’s  net  income  for  the  tax  years  in  question  was  not 
less  than  $1,494,615.53  in  1970,  $881,131.18  in  1971,  and 
$1,707,287.17  in  1972.  Additionally,  there  is  considerable 
evidence  in  the  record  that  the  true  income  of  petitioner  was 
substantially  in  excess  of  those  amounts.  For  example,  during 
trial  John  McLean  testified  that  in  1972,  the  average  weekly 
income  of  United  States  Scientology  organizations  controlled 
by  Flag  was  about  $1  million  and  ranged  as  high  as  $1,400,000 
during  that  year.  Annualizing  such  weekly  amounts  would 
result  in  a  figure  in  the  $50-  to  $70-million  range,  an  amount 
which  obviously  dwarfs  the  income  reported  by  petitioner  on 
its  informational  return  for  1972.  Furthermore,  our  finding 
that  OTC  is  merely  a  front  for  petitioner,  along  with  our 
recognition  that  the  massive  cash  reserves  held  by  OTC 
actually  belong  to  petitioner,  certainly  raises  the  prospect  that 
petitioner  had  millions  of  dollars  of  unreported  income. 
However,  even  disregarding  these  indications  of  vast  undis¬ 
closed  profits,  we  find  the  amount  of  petitioner’s  determinable 
profits  in  the  docketed  years  to  be  substantial.  The  existence  of 
these  substantial  profits,  when  viewed  in  light  of  the  commer¬ 
cial  nature  of  petitioner’s  operations,  lends  additional  support 
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to  our  finding  that  petitioner  was  operated  in  furtherance  of  a 
substantial  commercial  purpose. 

The  remaining  factor  supporting  our  finding  is  the  existence 
of  substantial  reserves.  Several  cases  have  recognized  this 
factor  as  indicative  of  a  commercial  purpose.  See  B.S.  W. 
Group,  Inc.  v.  Commissioner,  70  T.C.  352,  357  (1978);  Incorpo¬ 
rated.  Trustees  of  the  Gospel  Worker  Society  v.  United  States, 
510  F.  Supp.  374,  378-379  (D.  D.C.  1981),  affd.  without  opinion 
672  F .2d  894  (D.C.  Cir.  1981),  cert,  denied  456  U.S.  944  (1982); 
Parker  V.  Commissioner,  365  F.2d  792,  798  (8th  Cir.  1966),  cert’ 
denied  385  U.S.  1026  (1967). 

In  the  instant  case,  the  record  is  replete  with  evidence  that 
petitioner  was  obsessed  not  only  with  making  money  but  also 
with  building  up  massive  cash  reserves.  In  HCO  PL  March  9, 
1972,  MS  OEC  381,  L.  Ron  Hubbard  wrote  the  following: 

If  a  management  unit  such  as  a  Bureaux,  a  Continental  Liaison  Office,  an 
OT-Liaison  Office  or  any  agent  thereof  such  as  a  Guardian  or  FBO  or  Flag 
Rep  is  any  good,  THE  NEAREST  SERVICE  ORG  WILL  MAKE  AMPLE 
MONEY  TO  PAY  the  managing  unit  and  HAVE  LOTS  LEFT  OVER  TO 
SWELL  SO  Reserves.  [Capitalization  in  original.] 


In  this  same  policy  letter,  L.  Ron  Hubbard  defined 
Reserves”  as  follows: 


'SO 


SO  RESERVES:  Often  miscalled  "Flag  Reserves”  or  "Management  Re- 
Se[76S  ,Vlhlch  they  are  nOT.  SO  Reserves  are:  The  amount  of  money 
collected  or  the  corporation  over  and  above  expenses  that  is  sent  by  various 
urnte  (via  FBOs  and  the  Finance  Network)  to  the  corporation’s  Banks.  It  is 
used  for  purposes  assigned  by  the  BOARD  OF  DIRECTORS  and  for  NO 
OTHER  PURPOSE.  These  are  normally  employed  for  periods  of  stress  or  to 
handle  situations.  They  are  NOT  profit.  It  is  not  support  money  for  "Flag”  or 
Management.”  It  is  not  operating  money  (Examples:  Huge  sums  were 
required  to  cover  WW  when  under  attack  and  to  catch  the  PUBS  1970 
crash.)  [Capitalization  and  emphasis  in  original.] 

This  policy  letter  illustrates  petitioner’s  fervor  for  building 
cash  reserves.  More  importantly  for  this  case,  petitioner’s 
accumulations  matched  its  fervor.  In  just  two  months  in  1971, 
Sea  Org  Reserves  swelled  by  $270,175.  The  bulk  of  petitioner’s 
reserves  were  held  in  16  active  bank  accounts  maintained  in 
the  name  of  OTC.  The  yearend  balances  on  these  accounts 

JoSttiJ72’?81,72  in  1970’  $2,042,832.04  in  1971,  and 
'2,561,688.98  m  1972.  Petitioner  also  accumulated  reserves  in 
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the  sham  United  States  Churches  of  Scientology  Trust.  By 
year’s  end  in  1972,  the  trust  had  accumulated  funds  totaling 
$1,307,237.26.  Approximately  6  months  later,  this  balance  had 
grown  to  $1,998,343.08.  Petitioner  also  kept  cash  reserves 
aboard  the  Apollo.  In  1968  and  1969,  the  ship’s  cash  reserves 
fluctuated  between  $50,000  and  $200,000.  In  1972,  slightly 
over  $3  million  in  cash  from  the  OTC  and  trust  accounts  was 
stored  on  board  the  ship.  The  total  amount  of  petitioner’s 
reserves  for  the  docketed  years  is  shrouded  in  mystery. 
Whatever  the  exact  amount,  it  is  clear  that  the  accumulated 
reserves  were  substantial.68 

In  conclusion,  petitioner’s  highly  commercial  method  of 
operations,  its  high  annual  profits,  and  its  substantial,  undedi¬ 
cated  cash  reserves  convince  us  that  it  had  a  substantial 
commercial  purpose.  B.S.  W.  Group,  Inc.  v.  Commissioner , 
supra ;  Parker  v.  Commissioner,  supra. 


“We  find  that  petitioner’s  large  reserves  are  a  factor  indicating  petitioner  had  a  substantial 
commercial  purpose  even  under  the  test  announced  in  Presbyterian  &  Reformed  Publishing  Co.  u. 
Commissioner ,  743  F.2d  148  (3d  Cir.  1984),  revg.  79  T.C.  1070  (1982).  In  the  Presbyterian  4 
Reformed  Publishing  Co.  case  the  Third  Circuit,  relying  by  analogy  on  the  accumulated  earning* 
tax,  sec.  531  et  seq.,  held  that  accumulations  of  cash  may  be  considered  evidence  of  a  commercial 
purpose  where  they  are  unexplained  by  the  legitimate  needs  of  the  organization,  but  that  cash 
accumulations  which  are  explained  and  dedicated  to  meet  legitimate  needs  of  the  organization  art 
not  evidence  of  a  nonexempt  purpose.  Presbyterian  &  Reformed  Publishing  Co.  v.  Commissioner, 

743  F.2d  148, _ - _ (3d  Cir.  1984),  slip  op.  at  18-21.  See  also  Incorporated  Trustees  of  the 

Gospel  Worker  Society  v.  United  States,  510  F.  Supp.  374,  379  and  n.  13  (D.  D.C.  1981),  affcL  without 
opinion  672  F.2d  894  (D.C.  Cir.  1981),  cert  denied  456  U.S.  944  (1982). 

Petitioner  offered  several  justifications  for  its  large  reserves.  Petitioner  claimed  that  they  wer* 
needed  to  purchase  a  land  base  for  petitioner’s  operations;  to  protect  the  Church  from  its  many 
foes;  and  to  pay  the  Church’s  tax  liability  in  the  event  it  lost  its  battle  for  tax-exempt  status.  It  is 
true  that  many  years  later  the  Church  did  secure  land  headquarters  in  Clearwater,  FL.  Also,  no 
doubt,  the  Church  needed  money  to  protect  itself  from  its  detractors.  Finally,  since  the  IRS 
revoked  the  Church’s  tax-exempt  status  in  1967,  there  was  a  strong  likelihood  it  would  have  to  pay 
taxes. 

However,  the  bulk  of  the  evidence  in  the  record  undermines  the  legitimacy  of  these 
justifications,  so  that  we  have  no  difficulty  in  concluding  that  the  reserves  were  accumulated  to 
make  money  for  the  Church  and  its  leaders.  Thus,  although  the  Church  eventually  secured  land 
headquarters,  this  was  done  several  years  after  the  reserves  were  built  up.  Furthermore,  the 
Church  failed  to  introduce  any  evidence  of  the  cost  of  the  new  headquarters  in  Clearwater,  FLoc 
that  reserves  were  used  to  pay  for  the  premises.  We  also  note  that,  although  the  purported  purpo» 
of  the  trust  was  the  defense  of  Scientology,  only  one  small  disbursement  was  made  for  this  purpow 
during  the  docketed  years.  The  Church  presented  no  evidence  that  the  amount  of  its  reserves  bors 
any  relationship  to  its  anticipated  needs.  These  facts  alone  cast  doubt  on  the  Church  s  stated 
reasons  for  accumulating  reserves.  However,  what  compels  us  further  to  conclude  that  the 
Church’s  justifications  are  mere  pretense  is  the  manner  in  which  the  reserves  were  maintained. 
They  belonged  to  a  bogus  trust  and  a  sham  corporation  and  were  mostly  held  in  cash  and 
numbered  Swiss  bank  accounts.  Under  these  facts,  the  Church  has  not  carried  its  burden  is 
demonstrating  that  the  reserves  were  accumulated  to  farther  its  tax-exempt  purposes. 

In  light  of  our  conclusion,  we  need  not  decide  whether  we  concur  in  the  Third  Circuit’s  revsnal 
in  Presbyterian  A  Reformed  Publishing  Co.  v.  Commissioner,  supra. 
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V. 


Respondent  asserts,  and  we  agree,  that  petitioner  fails  to 
qualify  for  tax-exempt  status  because  a  portion  of  its  net 
earnings  inured  to  the  benefit  of  private  individuals.  In  order 
to  qualify  for  tax-exempt  status  under  section  501(cX3),  not 
only  must  an  organization  establish  that  it  is  organized  and 
operated  exclusively  for  exempt  purposes,  but  it  must  also 
prove  that  no  part  of  its  net  earnings  inures  to  the  benefit  of 
any  private  shareholder  or  individual.  The  term  "private 
shareholder  or  individual”  is  defined  in  section  1.501(a)-l(c), 
Income  Tax  Regs.,  as  a  person  having  a  personal  and  private 
interest  in  the  activities  of  an  organization.  It  does  not  refer  to 
unrelated  third  parties.  People  of  God  Community  v.  Commis¬ 
sioner,  75  T.C.  127,  133  (1980).  In  other  words,  the  inurement 
prohibition  under  section  501(cX3)  denies  exempt  status  to  an 
organization  whose  founders  or  controlling  members  have  a 
personal  stake  in  that  organization’s  receipts. 

Basically,  the  thrust  of  the  concept  of  private  inurement  is 
to  ensure  that  an  exempt  charitable  organization  is  serving  a 
public  and  not  a  private  interest.  See  Baltimore  Health  & 
Welfare  Fund  v.  Commissioner,  69  T.C.  554  (1978);  Callaway 
Family  Association,  Inc.  v.  Commissioner,  71  T.C.  340  (1978). 
Thus,  if  part  of  the  net  earnings  of  an  organization,  no  matter 
what  its  purpose,  inures  to  the  benefit  of  any  private  share¬ 
holder  or  individual,  tax  exemption  under  section  501(cX3)  will 
not  be  allowed.  An  organization  bears  the  burden  of  proving 
that  it  is  not  operated  for  the  benefit  of  private  interests  such 
as  that  of  the  founder  or  his  family.  Basic  Bible  Church  v. 
Commissioner,  74  T.C.  846  (1980). 

The  term  "net  earnings”  includes  more  than  net  profits,  and 
they  may  inure  to  an  individual  in  more  ways  than  in  the 
distribution  of  dividends.  Unitary  Mission  Church  v.  Commis¬ 
sioner,  74  T.C.  507  (1980),  affd.  in  an  unpublished  opinion  647 
F.2d  163  (2d  Cir.  1981).  For  example,  we  have  found  that  the 
paying  over  of  a  portion  of  gross  earnings  to  those  vested  with 
control  of  a  charitable  organization  constitutes  private  inure¬ 
ment.  People  of  God  Community  v.  Commissioner,  supra. 
Additionally,  the  amount  or  extent  of  such  benefit  is  not 
determinative  of  a  finding  of  private  inurement.  Church  of  the 
Transfiguring  Spirit,  Inc.  v.  Commissioner,  76  T.C.  1,  5  (1981). 
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Thus,  the  fact  that  the  benefit  conveyed  may  be  relatively 
small  does  not  change  the  basic  fact  of  inurement.  Founding 
Church  of  Scientology  v.  United  States,  188  Ct.  Cl.  490,  497, 412 
F.2d  1197,  1200  (1969),  cert,  denied  397  U.S.  1009  (1970). 

In  the  instant  case,  there  can  be  no  question  that  L.  Ron 
Hubbard  and  his  family  are  clearly  private  shareholders  or 
individuals  within  the  meaning  of  section  501(cX3).69  During 
the  tax  years  at  issue,  the  obvious  indicia  of  benefit  to  L.  Ron 
Hubbard  and  his  family  include  salaries,  directors  fees,  man¬ 
agement  fees,  complete  support  of  the  family,  and  royalties; 
while  covert  indicia  of  benefit  include  repayment  of  alleged 
debts  in  unspecified  amounts  and  unfettered  control  over 
millions  of  dollars  in  funds  purportedly  belonging  to  OTC  and 
the  United  States  Churches  of  Scientology  Trust. 

During  the  tax  years  at  issue,  L.  Ron  Hubbard  and  Mary  Sue 
Hubbard  received  salaries  from  petitioner  totaling  $20,249.27 
in  1970,  $49,647.61  in  1971,  and  $115,679.76  in  1972.  We 
recognize  that  the  payment  of  reasonable  salaries  by  an 
allegedly  tax-exempt  organization  does  not  result  in  the 
inurement  of  net  earnings  to  the  benefit  of  private  individuals. 
However,  excessive  salaries  do  result  in  inurement  of  benefit. 
Founding  Church  of  Scientology  v.  United  States,  supra.  The 
burden  falls  upon  petitioner  to  establish  the  reasonableness  of 
the  compensation  paid  to  L.  Ron  and  Mary  Sue  Hubbard. 
Bubbling  Well  Church  of  Universal  Love,  Inc.  v.  Commissioner, 
74  T.C.  531,  538  (1980),  affd.  670  F.2d  104  (9th  Cir.  1981).  In  the 
instant  case,  the  salaries  paid  by  petitioner  to  L.  Ron  and 
Mary  Sue  Hubbard  are  far  from  shocking.  We  are  puzzled, 
however,  by  the  increase  in  salaries  in  1972  over  1971,  since 
the  record  does  not  disclose  what  additional  job  responsibilities 
L.  Ron  and  Mary  Sue  Hubbard  undertook  in  1972  to  precipi¬ 
tate  the  increase.  Furthermore,  the  salary  payments  are  but 
the  tip  of  the  iceberg  of  the  total  benefits  actually  received  by 
them.  For  example,  L.  Ron  Hubbard,  Mary  Sue  Hubbard,  and 
their  four  children  resided  for  the  most  part  aboard  the  Apollo. 
While  aboard  ship,  petitioner  paid  the  family’s  living  and 
medical  expenses. 

L.  Ron  Hubbard  also  received  royalty  payments  in  connec¬ 
tion  with  petitioner’s  sales  of  books  and  E-meters.  We,  of 
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course,  do  not  dispute  an  author’s  right  to  receive  compensa¬ 
tion  in  the  form  of  royalties  for  his  literary  works.  However, 
this  does  not  mean  that  an  individual  can  use  a  tax-exempt 
organization  that  he  clearly  controls,  as  is  the  case  with  L.  Ron 
Hubbard  and  petitioner,  to  market  his  own  works.  Undoubted¬ 
ly,  it  was  this  type  of  self-dealing  that  the  prohibition  against 
inurement  under  section  501(c)(3)  was  enacted  to  ban.  For 
although  it  may  indeed  be  common,  as  petitioner  asserts,  for 
an  author  to  receive  royalties  of  10  percent  on  the  sales  of  his 
copyrighted  works,  in  a  normal  commercial  setting,  it  is  the 
publisher  and  not  the  author  who  establishes  the  price  for 
which  the  books  are  ultimately  sold.  However,  in  the  instant 
case,  it  was  L.  Ron  Hubbard  who  personally  controlled  what 
amount  he  received  on  each  book  and  E-meter  sale  through  his 
setting  of  the  price  that  petitioner  charged  for  each  item,  and 
as  we  have  previously  found,  such  prices  were  well  above  cost. 
Additionally,  it  is  uncontroverted  that  the  majority  of  ASHO 
PUB’s  sales  of  E-meters  and  books  upon  which  royalties  were 
paid  to  the  account  of  L.  Ron  Hubbard  were  to  other  Scientolo¬ 
gy  churches,  including  branches  of  petitioner.  The  combina¬ 
tion  of  L.  Ron  Hubbard’s  first  contracting  with  petitioner  to 
sell  his  books  and  E-meters  in  exchange  for  royalty  payments, 
then  his  pushing  the  sales  of  such  books  and  E-meters  through 
his  own  policy  letters,  and  finally  his  establishment  of  the 
prices  of  such  items  and  the  fact  that  the  majority  of  sales 
were  to  petitioner’s  branches  and  other  Scientology  churches 
certainly  constitutes  a  flagrant  case  of  self-dealing,  which 
clearly  benefited  L.  Ron  Hubbard,  personally,  and  thus  consti¬ 
tutes  inurement. 

Not  only  did  L.  Ron  Hubbard  receive  royalty  payments  on 
his  own  works,  but  he  also  received  royalties  attributable  to 
the  literary  efforts  of  some  of  petitioner’s  other  employees.  It 
was  a  long-standing  policy  of  petitioner  that  all  works  involv¬ 
ing  Scientology  had  to  be  copyrighted  to  L.  Ron  Hubbard.  This 
policy  was  articulated  by  L.  Ron  Hubbard  in  HCO  PL  of 
November  15,  1958,  1  OEC  13-14,  as  follows: 

Similarly,  any  book  on  Dianetics  and  Scientology  must  be  copyrighted  in 
the  name  of  L.  Ron  Hubbard  and  the  copyright  becomes  the  property  of 
HCO.  No  copyright  of  anything  must  ever  be  permitted  to  escape.  In  the  case 
of  its  having  been  done  (a  book  on  the  subject  copyrighted  in  the  name  of 
someone  or  something  else)  HCO  Secretary  in  the  area  must  request  an 
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assignment  of  copyright  to  L.  Ron  Hubbard  from  its  present  owner  and  must 
be  tireless  and  remorseless  in  getting  the  copyright,  using  any  available 
means  at  whatever  co6t. 

Similarly  any  trademark,  registered  mark,  or  patent  for  any  sign,  symbol, 
shield,  device  or  design  for  Dianetics  or  Scientology  or  their  organizations 
must  be  secured  for  HCO.  All  these  are  registered  to  L.  Ron  Hubbard  and  by 
blanket  transfer  are  the  property  of  HCO  only.  The  name  in  which  it  is  done 
is  L.  Ron  Hubbard;  the  owner  is  then  HCO. 

*  •  •  •  •  •  • 

Don’t  let  one  seal,  one  copyright,  one  design,  one  device,  or  even  the  names 
Dianetics  and  Scientology  escape  you  on  this.  All  the  money  you  need  to  hire 
experts,  lawyers,  artists  and  pay  fees  is  yours  for  the  asking  from  the  main 
office  of  HCO.  Just  ask. 

[Emphasis  added.] 

Pursuant  to  this  policy,  a  number  of  publications  copyrighted 
by  L.  Ron  Hubbard  were  actually  written  by  others.  For 
example,  Ruth  Mitchell  wrote  the  book  "Know  Your  People,” 
and  Peter  Gillum  wrote  the  book  "How  to  Be  Successful”; 
however,  both  books  were  copyrighted  by  L.  Ron  Hubbard. 
Additionally,  numerous  policy  letters  contained  in  the  OEC 
were  actually  written  by  paid  employees  of  petitioner  with  L. 
Ron  Hubbard’s  approval.  Nevertheless,  despite  the  fact  that  L 
Ron  Hubbard  did  not  personally  author  the  entire  nine- 
volume  set,  he  did  receive  royalty  payments  on  the  sale  of  this 
publication. 

Without  addressing  the  legality  of  copyrighting  materials 
and  receiving  royalty  payments  on  the  works  of  others,  we  find 
the  policy  of  using  paid  employees  of  an  organization  to  write 
materials  that  are  then  copyrighted  to  the  organization’s 
founder,  and  upon  which  he  receives  royalties,  to  be  a  clear  use 
of  an  organization  for  a  private,  as  opposed  to  a  public, 
purpose — the  crux  of  a  finding  of  inurement. 

The  record  reveals  glimpses  of  other  self-dealing  transac¬ 
tions  in  addition  to  L.  Ron  Hubbard’s  receipt  of  royalties  from 
literature  published,  sold,  and  sometimes,  even  written,  by 
petitioner.  For  example,  a  portion  of  the  debt  allegedly  owed 
by  petitioner  to  L.  Ron  Hubbard  during  the  tax  years  in 
question  arose  from  his  sale  in  1966  of  the  St.  Hill  Manor  to 
petitioner.  Although  we  know  from  petitioner  that  the  sales 
price  in  that  transaction  was  79,410.5.6  pounds,  petitioner  has 
failed  to  introduce  any  evidence  as  to  the  fair  market  value  of 
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St.  Hill  at  the  time  of  the  sale  or  the  reason  why  petitioner 
needed  L.  Ron  Hubbard’s  specific  property.  However,  there  is 
unrebutted  evidence  in  the  record  that  L.  Ron  Hubbard 
represented  to  the  British  Government  on  a  statement  of  his 
assets  to  the  Inland  Revenue  as  of  April  1966  that  the  value  of 
this  property  was  only  17,707.7.6  pounds — an  amount  less 
than  one-fourth  the  eventual  sales  price.  Admittedly,  we  do 
not  really  know  what  the  actual  fair  market  value  of  St.  Hill 
was  at  the  time  of  the  sale.  However,  in  light  of  the  degree  of 
control  which  L.  Ron  Hubbard  maintained  over  petitioner  and 
the  fact  that  the  debt  arising  from  this  transaction  was 
apparently  being  serviced  during  the  docketed  years,  absolute 
fUll  disclosure  of  all  facts  relevant  to  such  sale  is  in  order. 

In  sum,  the  total  value  of  the  overt  benefits  received  by  the 
Hubbards  during  the  tax  years  at  issue  in  living  expenses,  and 
from  salaries  and  royalties  was  several  hundred  thousand 
dollars.  These  payments  are  substantial.  When  viewed  in  light 
of  the  self-dealing  that  transpired,  they  prove  conclusively 
that  petitioner  was  operated  for  the  private  benefit  of  L.  Ron 
Hubbard  and  his  family.  However,  we  need  not  rest  our 
conclusion  on  this  evidence,  alone,  since  the  record  also 
abounds  with  indicia  of  covert  inurement. 

Probably  the  most  covert  form  of  compensation  paid  to  L. 
Ron  Hubbard  was  tithes  (or  a  percentage  of  gross  income) 
which  petitioner  and  other  Scientology  organizations  routed  to 
him  in  the  guise  of  "Founding  Debt  Payments.”  Although 
petitioner  failed  to  produce  a  single  witness  who  credibly 
testified  about  these  payments,  and  we  are  thus  left  somewhat 
in  the  dark  regarding  the  actual  amounts  and  duration  of  such 
payments  during  the  docketed  years,  there  is  considerable 
evidence  in  the  record  that  these  payments  did  indeed  take 
place.  A  trail  of  documentary  evidence  shows  that  Scientology 
organizations  began  making  these  alleged  debt  repayments  in 
the  1960s.  In  HCO  PL  December  21,  1965,  3  OEC  51,  L.  Ron 
Hubbard  remonstrated  all  Scientology  organizations  for  their 
failure  to  keep  proper  records  of  their  debts  to  him  for  his  past 
services  in  establishing  Scientology.  He  directed  the  organiza¬ 
tions  to  correct  their  records  and  to  set  up  a  system  in  the 
Office  of  LRH  for  keeping  track  of  these  debts  and  collecting 
payments.  L.  Jlon  Hubbard  went  on  to  state  that  the  reason  for 
these  policies  stemmed  from  the  IRS’s  actions  against  the 
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Founding  Church  of  Scientology.  That  controvert  . 
aUy  litigated  in  the  Court  of  Claims.  In  findin7«k!! 
earnings  of  the  Founding  Church  inured  to  the  m 

Ron  Hubbard,  the  Court  of  Claims  found  that  frwTu?  *  ** 
Ron  Hubbard  was  paid,  in  lieu  of  salary,  10  oenrJ  T  1 
gross  income  of  the  Founding  Church  and  of  other 
congregations,  franchises,  and  organizations,  aryj 
an  arrangement  suggests  a  franchise  network  for 
profit.”  Founding  Church  of  Scientology  v.  United  SuHT* 
a.  Cl.  490,  494,  498,  412  F.2d  1197,  1199,  1201  <19©T  '* 
denied  397  U.S.  1009  (1970).  Thus,  HCO  PL  of  DeceoW^ 
1965,  3  OEC  51,  was  apparently  issued  in  realization  of  th* 
that  the  current  scheme  of  compensating  L  Ron  u..^u 
placed  Scientology  churches  in  a  dangerous  tax 
However,  although  the  payments  made  to  L.  Ron 
from  that  time  on  certainly  differed  in  form,  it  appean 
they  differed  little  in  substance. 

HCO  PL  December  21, 1965,  3  OEC  51,  marks  the  bey.aa^ 
of  a  documentary  trail  that  leads  through  the  tax  yean  a 
issue.  HCO  PL  June  25,  1967,  3  OEC  63,  repeated  L  R* 
Hubbard’s  instructions  to  record  debts  owed  to  him.  F.* 
Order  773  issued  on  May  25, 1968,  ordered  the  removal  of 
who  incorrectly  handled  debt  repayment  to  L.  Ron  Hubbard 
and,  as  a  result,  exposed  him  to  greater  income  tax  liability 
FBO  correspondence  between  Flag  and  AOLA  in  1968  and 
1969  discussed  L.  Ron  Hubbard  debt  repayment  (sometinm 
called  "LRH  RR”  or  LRH  10%s).  A  1968  letter  discussed  tha 
need  to  build  up  cash  reserves  aboard  the  Apollo,  in  part,  to 
repay  L.  Ron  Hubbard  quickly.  FBO  correspondence  in  March 
1969  concerned  ways  to  send  loan  repayment  tithes  from 
AOLA  to  L.  Ron  Hubbard,  then  on  board  the  Apollo,  in  a 
negotiable  form  other  than  dollars  to  avoid  possible  lceses 
from  a  feared  devaluation  of  the  dollar.  These  references  to  the 
alleged  debt  repayment  which  pepper  the  record  convince  us 
that  L.  Ron  Hubbard  was  personally  receiving  a  certain 
percentage — in  most  cases  10  percent— of  petitioner’s  and 
other  Scientology  organizations’  gross  income  in  the  late 
1960s. 

These  loan  repayments  continued  in  the  docketed  years.  The 
official  story  with  respect  to  these  payments  is  detailed  in 
HCO  PL  September  7,  1972,  which  states: 
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"REPAYMENT  OR  DUE  MONEY  COLLECTED  FOR  LRH  PERSONALLY.” 


What  Is  Owed 

For  years,  public  have  thought  or  been  told  that  the  income  of  orgs  goes  to 
Ron,  but  this  has  never  been  true. 

Quite  the  reverse,  Ron’s  personal  income  and  capital— even  Veterans 
checks  and  Author’s  royalties — have  been  invoiced  and  used  by  orgs. 

The  entire  Technology  of  Dianetics  and  Scientology  have  been  used  by 
orgs  without  reimbursement  to  Ron  for  research  or  development,  nor  even 
repayment  for  out  of  pocket  expenses. 

Where  such  payments  have  been  made  records  will  show  that  they  were 
usually  not  received  by  LRH  but  that  they  too  were  invoiced  and  used  by 
orgs  and  remain  a  debt  of  the  Church  in  most  cases. 

The  Saint  Hill  Organization,  piloted  and  built  and  made  prosperous  by 
IJtH  personally,  now  belongs  to  the  Church  of  Scientology  of  California  but 
has  never  been  paid  for. 

The  name  "L.  Ron  Hubbard”,  an  asset  worth  millions  in  goodwill  and  high 
CTedit  rating,  is  used  by  all  Scientology  organizations  but  has  not  been  paid 

In  the  early  years,  the  personal  funds  of  LRH  guaranteed  org  overdrafts 
and  even  loaned  orgs  money.  Income  from  ACC’s  (Advanced  Clinical 
Courses,  taught  by  LRH)  rightfully  due  to  LRH  were  instead  received  and 
used  by  orgs. 

Very  little  of  the  sums  due  have  been  repaid. 

Org  Balance  Sheets 


Many  orgs  have  invoiced  LRH  personal  income  as  "their  own  income”, 
rhis  gives  them  a  raised  income.  But  it  was  not  their  money  and  is  actually  a 
debt  owed  to  LRH.  Balance  sheets  of  the  orgs,  particularly  in  the  tax 
matters,  therefore  show  inflated  income  when  a  debt  exists 
It  is  to  the  interest  of  all  orgs  that  their  balance  sheets  be'correct.  It  is 
therefore  incumbent  upon  them  to  furnish  proper  service  in  LRH  collections. 


Collection  — 

The  post  of  LRH  ACCOUNTS  OFFICER  is  being  established  in  the 
personal  Office  of  LRH  at  Flag,  directly  under  LRH  Pers  Comm  Flag 
LRH  Accounts  will  provide  LRH  Comms  with  monthly  statements 
showing  monies  owed  and  payments  made,  and  will  set  weekly  payment 
targets  for  LRH  Comms  to  meet. 

The  routing  of  all  payments  and  correspondence  is  direct  to  LRH  accts,  via 
tne  Lont  l  FOLO  as  a  mail  relay  point. 

LRH  Goodwill  Repayment  Account 

Orgs  having  an  LRH  GOODWILL  REPAYMENT  ACCOUNT  may  use  it  to 

oegm  payments  or  to  supplement  current  income  in  meeting  their  weekly 
Payment  target.  J 
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>  OIC  Cable 

As  OIC  cable  format  is  subsequently  updated  the  second  stat  of  the  LRH 
Comm  will  eventually  be  included.  Meanwhile  the  OIC  cable  remains  as 
currently  but  the  collection  stat  of  each  LRH  Comm  will  be  graphed  at  Flag 
based  on  amounts  actually  received  and  date  of  receipt,  and  graphed  locally 
by  amount  and  date  when  sent. 

LRH  Comm  Duties 

Any  friction  or  opposition  encountered  by  LRH  Comma  in  obtaining 
repayment  or  collection  of  monies  due  must  be  reported  with  full  factual 
details  of  WHO  and  WHAT  to  LRH  Accts  Flag. 

Hat  material  on  duties  and  functions  relating  to  this  collection  statistic 
will  be  issued  from  time  to  time,  as  the  post  of  LRH  Accts  is  further 
established  and  developed.  - 

However  it  will  be  found  that  a  demand  to  meet  the  target,  backed  up  by 
standard  LRH  Comm  functions  to  get  LRH  Technology  and  Policy  known 
and  used  correctly,  will  keep  GI  up  trended  and  make  it  easy  for  the  LRH 
Comm  to  keep  his  collection  stat  rising  as  well. 

Exchange 

The  exchange  factor  in  this  is  very  simple  and  direct  To  the  degree  that 
the  LRH  Comm  gets  LRH  Technology  and  Policy  known  and  used  he  will  be 
able  to  make  increasing  repayment  for  it  from  the  org  to  Ron,  as  the  org  will 
prosper  and  do  well. 

So  START!  And  good  luck  to  you  with  your  new  stat! 

LRH  Accounts  Officer  and 
LRH  Pers  Comm 
by  order  of 
L  Ron  Hubbard 
FOUNDER 

This  policy  letter  clearly  establishes  that  payments,  other 
than  salary  and  royalties,  were  being  made  by  petitioner  to  L. 
Ron  Hubbard  under  the  guise  of  debt  repayments.  Additional¬ 
ly,  it  is  obvious  from  this  policy  letter  that  the  so-called  debt 
repayments  were  not  just  for  money  advanced  by  L.  Ron 
Hubbard  to  petitioner  but  were  also  compensation  for  L.  Ron 
Hubbard’s  past  work  in  developing  Scientology  and  for  the  use 
of  his  name.  Petitioner  has  not  produced  any  evidence  of  bona 
fide  indebtedness,  and  it  is  clear  from  the  record  that  there 
was  no  recognized  debt  which  had  been  negotiated  between 
petitioner  and  L.  Ron  Hubbard  but  rather  a  continuing 
obligation  to  make  payments  based  on  petitioner’s  total 
receipts.70 

’•Indeed,  in  light  of  L.  Ron  Hubberd’e  degTee  of  control  over  petitioner,  there  could  be  o» 
independent  negotiations  between  L.  Ron  Hubbard  and  petitioner. 
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corporation,  we  would  nevertheless  have  to  conclude  that 
OTC’s  use  of  petitioner’s  funds  constitutes  inurement.  OTC 
was  a  non-tax-exempt  corporation.  According  to  petitioner,  it 
was  constantly  in  debt  to  petitioner  for  huge  sums  of  money. 
As  petitioner’s  banker,  this  arrangement  is  best  characterized 
as  an  interest-free  loan. 

In  Hancock  Academy  of  Savannah,  Inc.  v.  Commissioner,  69 
T.C.  488  (1977),  we  found  the  existence  of  private  inurement 
where  a  non-profit  corporation,  formed  to  take  over  the 
educational  functions  of  a  non-tax-exempt  corporation,  re¬ 
quired  parents  of  its  students  to  make  interest-free  loans  to  the 
non-tax-exempt  corporation.  In  that  case  we  held  that  the 
interest-free  feature  of  the  loans  was  an  unwarranted  benefit 
to  private  individuals.  We  find  the  rationale  of  Hancock 
Academy  equally  applicable  to  the  case  at  bar.  If  OTC  had 
truly  been  independent,  then  certainly  the  huge  sums  trans¬ 
ferred  to  it  by  petitioner  constituted  inurement  to  private 
individuals.  See  also  Founding  Church  of  Scientology  v.  United 
States,  supra.  ("Indeed,  the  very  existence  of  a  private  source 
of  loan  credit  from  an  organization’s  earnings  may  itself 
amount  to  inurement  of  benefit.”  188  Ct.  Cl.  at  499, 412  F.2d  at 
1202.) 

We  do  not,  however,  credit  petitioner’s  story  that  OTC  was 
independent.  It  was  a  sham  corporation  controlled  by  L.  Ron 
Hubbard. 

Petitioner’s  burden  of  proof  with  respect  to  inurement  in 
this  case  is  of  necessity  a  heavy  one.  Where  one  individual  is 
dominant  in  an  organization,  "there  exists  the  opportunity  for 
abuse  which,  in  turn,  evinces  a  need  for  open  and  candid 
disclosure  of  all  the  facts.”  Basic  Bible  Church  v.  Commission¬ 
er,  74  T.C.  846,  858  (1980).  In  the  instant  case,  however, 
petitioner  has  been  less  than  open  and  candid  and  has  failed 
totally  in  carrying  its  burden  of  proof  with  respect  to  both  OTC 
and  the  trust. 

Several  key  Scientology  officials  were  noticeably  absent 
from  the  trial.  L.  Ron  Hubbard  did  not  testify,  although  he  was 
the  Church’s  leader,  was  a  signatory  on  all  Church  and  OTC 
accounts,  and  allegedly  held  sums  of  money  in  trust  for 
petitioner.72  Mary  Sue  Hubbard  did  not  testify,  although  she 

’’Petitioner’s  counsel  acknowledged  his  awareness  of  the  negative  inferences  that  could  be 
drawn  from  the  Church’s  failure  to  produce  a  witness.  Nevertheless,  he  represented  that  petitioow 
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was  the  senior  person  on  the  Aides  Council,  commanded  the 
International  Guardian  Network,  and  held  the  only  set  of  keys 
to  the  Apollo  strongroom  where  millions  of  dollars  belonging 
to  OTC  and  the  trust  were  stored.  Greenberg,  the  California 
Church  s  accountant,  did  not  testify  although  he  coordinated 
the  1971-74  audit  on  behalf  of  the  Church,  allegedly  counted 
on  February  23, 1975,  the  OTC  money  kept  aboard  the  Apollo , 
and  prepared  petitioner’s  tax  returns  for  the  docketed  years.73 
Mary  Rezzonico  did  not  testify  although  she  served  as  Green¬ 
berg’s  assistant  during  the  1971-74  audit  and  was  invested 
with  the  power  of  attorney  to  represent  the  California  Church 
before  the  IRS  on  all  matters  and  all  years.  H.A.  Ross  did  not 
appear  although  he  was  the  auditor  of  the  trust  accounts  for 
the  docketed  years.  Neither  Fred  Hare  nor  Vicki  Polimeni 
testified  although  they  were  the  Church  officials  who  allegedly 
transported  the  trust  funds  from  Switzerland  to  the  Apollo. 
We  stop  here  although  there  were  others  who  were  privy  to 
facts  and  transactions  of  critical  importance  to  the  issues  in 
this  case,  particularly  concerning  the  trust  and  OTC,  who  did 
not  testify. 

Petitioner  also  failed  to  introduce  important  documentary 
evidence.  The  trust  records  were  not  produced  although  a  file 
containing  trust  banking  records  and  correspondence  was 
allegedly  maintained  at  the  United  Kingdom  Church.  The 
Church  never  produced  records  of  OTC’s  expenditures,  claim¬ 
ing  OTC  was  a  separate  corporation  over  which  it  had  no 
control  and  also  claiming  that  the  Swiss  banks,  where  the  OTC 
accounts  were  maintained,  did  not  return  canceled  checks. 
These  claims  were  false.  OTC  was  a  separate  corporation  in 
name  only.  Furthermore,  petitioner  regularly  received  debit 
advices  from  the  OTC  accounts,  which  provided  the  same 
information  as  would  have  been  shown  on  a  canceled  check. 
The  ready  availability  of  these  debit  advices  is  underscored  by 
the  fact  that  at  least  one  Church  witness  reviewed  them  in  Los 
Angeles  before  giving  testimony.  Finally,  petitioner  did  not 
produce  instructions  called  "Flag  Mission  Orders”  and  reports 
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The  failure  of  a  party  to  produce  relevant  evidence  within 
its  possession  or  control  gives  rise  to  the  presumption  that,  if 
produced,  it  would  be  unfavorable.  United  States  for  the  Use 
and  Benefit  ofC.H.  Benton,  Inc.  v.  Roelof  Construction  Co.,  418 
F.2d  1328,  1332  (9th  Cir.  1969);  Malat  v.  Commissioner,  302 
F.2d  700,  706  (9th  Cir.),  affg.  34  T.C.  365  (1960),  cert,  denied 
371  U.S.  934  (1962).  This  is  especially  true  where  the  party 
failing  to  produce  the  evidence  has  the  burden  of  proof. 
Wichita  Terminal  Elevator  Co.  v.  Commissioner,  6  T.C.  1158, 
1165  (1946),  affd.  162  F.2d  513  (10th  Cir.  1947).  The  need  for 
full  and  candid  disclosure  is  also  particularly  great  where  a 
church  is  dominated  by  its  founder,  since  there  is  obvious 
opportunity  for  abuse  of  its  tax-exempt  status.  Basic  Bible 
Church  v.  Commissioner ,  74  T.C.  846,  858  (1980);  Bubbling 
Well  Church  of  Universal  Love,  Inc.  v.  Commissioner,  74  T.C. 
531  (1980),  affd.  670  F.2d  104  (9th  Cir.  1981).  In  view  of  L.  Ron 
Hubbard’s  unfettered  control  of  the  OTC  and  trust  funds 
ranging  in  the  millions  of  dollars,  petitioner’s  failure  to  come 
forward  with  relevant  evidence  bearing  on  these  holdings 
constitutes  an  overwhelming  failure  of  proof.  Consequently, 
we  find  petitioner  was  operated  for  the  private  benefit  of  L. 
Ron  Hubbard  and  his  family  and  that  its  net  earnings  inured 
to  their  benefit. 


VI. 


In  a  pretrial  ruling,  we  held  that  in  order  to  qualify  for 
exemption  under  section  501(cX3)  petitioner  must  meet  the 
express  conditions  of  that  section  and,  in  addition,  must 
comply  with  fundamental  notions  of  public  policy.  Our  ruling 
anticipated  the  holding  in  Bob  Jones  University  v.  United 
States,  461  U.S.  574  (1983),  which  found  that  section  501(cX3) 
was  informed  by  charitable  trust  law  and  which  read  into  the 
section  a  requirement  that  charitable  organizations  seeking  to 
qualify  for  exemption  from  federally  imposed  taxes  must  serve 
a  valid  public  purpose  and  confer  a  public  benefit.  461  U.S.  at 
586-588  n.  12.  '  * 

[Tjo  warrant  exemption  under  section  501(cX3),  an  institution  must  fall 
within  a  category  specified  in  that  section  and  must  demonstrably  serve  and 
be  in  harmony  with  the  public  interest.  The  institution’s  purpose  must  not 
be  so  at  odds  with  the  common  community  conscience  as  to  undermine  any 
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public  benefit  that  might  otherwise  be  conferred.  [461  U  S  at  592-  fn  rPf 


Pursuant  to  our  ruling,  respondent  offered  proof  that  petition¬ 
er  did  not  satisfy  this  public  policy  requirement  because  it 
conspired  to  impede  the  IRS  in  performing  its  duty  to 
determine  and  collect  taxes  from  petitioner  and  other  Scientol¬ 
ogy  churches,  a  felony  offense  under  18  U.S.C.  sec.  371. 
Petitioner  contends  that  our  construction  of  501(cX3)  imper¬ 
missibly  intrudes  upon  its  associational  rights  and  free  exer¬ 
cise  rights  because  there  are  less  restrictive  ways  to  purge 
petitioner’s  misconduct  than  to  withhold  its  exemption.74 
Petitioner  suggests  that  the  Government’s  interests  could  just 
as  well  be  vindicated  by  prosecuting  Church  officials  who 
broke  the  law  as  by  penalizing  the  entire  California  Church 
and  denying  its  tax  exemption.  Petitioner  reminds  us  that  the 
first  Amendment  principle  of  requiring  the  least  restrictive 
means  has  a  sympathetic  chord  in  charitable  trust  law  "If  the 
purposes  for  which  a  charitable  trust  is  created  are  legal,  the 
mere  fact  it  would  be  possible  to  accomplish  the  purposes  by 
i  egal  means  does  not  make  the  charitable  trust  invalid  ” 
Restatement,  Trusts  2d,  sec.  377,  comment  d  (1959).  This  issue 
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was  also  raised  in  a  slightly  different  form  in  the  Bob  Jones 
University  case.  There  the  Court  pondered  what  remedy 
should  apply  where  an  exempt  organization  confers  some 
benefit,  but  also  violates  a  law. 

[W]e  need  not  decide  whether  an  organization  providing  a  public  benefit  and 
otherwise  meeting  the  requirements  of  section  501(cX3)  could  nevertheless 
be  denied  tax-exempt  status  if  certain  of  its  activities  violated  a  law  or  public 
policy.  [Bob  Jones  University  v.  United  States,  461  U.S.  at  596  n.  21.] 

It  is  axiomatic  that  a  charitable  trust  is  invalid  if  it  is 
created  for  an  illegal  purpose.  Restatement,  Trusts  2d,  sec.  377 
(1959).  Thus,  a  trust  can  be  voided  at  the  request  of  an 
interested  party  if  trust  property  is  used  to  perpetrate  a  crime 
defined  by  statute,  or  if  the  object  of  the  trust  is  to  defraud  the 
Government,  or  if  its  purpose  is  to  evade  taxes.  4  A.  Scott, 
Trusts  377  (3d  ed.  1967);  G.  Bogert,  Law  of  Trusts  and 
Trustees,  sec.  211,  at  63-64, 114  (2d  ed.  1979).  See  also  Carriage 
Square,  Inc.  v.  Commissioner,  69  T.C.  119  (1977);  Temple 
Square  Mfg.  Co.  v.  Commissioner,  36  T.C.  88  (1961).  Respondent 
has  conceded  that  petitioner’s  stated  purposes,  i.e.,  the  pur¬ 
poses  described  in  petitioner’s  organizing  documents,  are 
religious.  However,  to  qualify  for  a  charitable  exemption,  not 
just  the  stated  purposes,  but  the  actual  purposes  manifested 
through  the  organization’s  activities  must  further  a  charitable 
purpose.  Sec.  1.501(cX3)-l(a),  Income  Tax  Rep.  This  is  a 
question  of  fact  to  be  determined  from  all  the  circumstances. 
B.S.W.  Group,  Inc.  v.  Commissioner,  70  T.C.  352,  357  (1978), 
Pulpit  Resource  v.  Commissioner,  70  T.C.  594,  602,  604  (1978), 
Parker  v.  Commissioner,  365  F.2d  792,  795  (8th  Cir.  1966),  cert, 
denied  385  U.S.  1026  (1967). 

When  we  consider  all  the  facts  spread  across  the  voluminous 
record  in  this  case,  we  are  left  with  the  inescapable  conclusion 
that  one  of  petitioner’s  overriding  purposes  was  to  make 
money.  We  also  conclude  that  criminal  manipulation  of  the 
IRS  to  maintain  its  tax  exemption  (and  the  exemption  of 
affiliated  churches)  was  a  crucial  and  purposeful  element  of 
petitioner’s  financial  planning.7*  We  need  not  repeat  in  detail 


’ “Organization*  qualifying  for  tax-exempt  status  under  sec.  501(c)(3)  are  doubly  rewarded.  N* 
only  do  they  not  have  to  pay  taxes,  but  they  also  stand  in  a  better  position  to  attract 
taxpayers  who  contribute  to  sec.  50ticX3)  organizations  are  permitted  by  sec.  170(c)(2)  to  deduct 
amount  of  their  contributions  on  their  Federal  tax  returns. 
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petitioner’s  financial  planning.75  We  need  not  repeat  in  detail 
our  findings  regarding  petitioner’s  efforts  to  block  the  IRS 
from  investigating,  determining,  and  collecting  taxes  from 
petitioner  and  affiliated  churches.  The  highlights  of  the 
conspiracy  show  its  nature  and  scope. 

The  conspiracy  spanned  8  years  beginning  in  1969  and 
continuing  at  least  until  July  7,  1977,  when  the  FBI,  pursuant 
to  a  warrant,  searched  petitioner’s  premises  for  evidence  of  the 
conspiracy  and  related  crimes.  The  scheme  involved  manufac¬ 
turing  and  falsifying  records  to  present  to  the  IRS,  burglariz¬ 
ing  IRS  offices  and  stealing  Government  documents,  and 
subverting  Government  processes  for  unlawful  purposes.  For 
example,  Freedom  of  Information  Act  requests  were  planned 
for  the  purpose  of  having  the  IRS  amass  records  in  one  central 
place  where  they  would  be  easier  to  steal.  At  first,  petitioner’s 
FBO  network  masterminded  the  conspiracy,  developing  plans 
to  conceal  that  OTC  was  a  sham  by  falsifying  and  manufactur¬ 
ing  records.  Later,  petitioner’s  Guardian  Office,  whose  top 
officials  served  on  petitioner’s  board  of  directors  during  the 
docketed  years,  directed  the  conspiracy.  The  Guardian  Office 
developed  plans  to  infiltrate  the  IRS  and  steal  documents. 
Later  it  monitored  the  implementation  of  these  plans. 

In  pursuit  of  the  conspiracy,  petitioner  filed  false  tax 
returns,  burglarized  IRS  offices,  stole  IRS  documents,  and 
harassed,  delayed,  and  obstructed  IRS  agents  who  tried  to 
audit  the  Church’s  records.  Petitioner  gave  false  information 
to,  and  concealed  relevant  information  from,  the  IRS  about  its 
corporate  structure  and  relationship  to  OTC.  In  the  end,  Jane 
Kember,  the  Guardian  Worldwide,  acting  just  under  L.  Ron 
and  Mary  Sue  Hubbard  in  petitioner’s  hierarchy,  was  convict¬ 
ed  of  burglarizing  the  offices  of  respondent’s  Exempt  Organiza¬ 
tions  Division  on  three  occasions  in  1976.  The  burglaries 
occurred  while  an  extensive  audit  of  petitioner’s  records  was 
in  progress.  Furthermore,  Mary  Sue  Hubbard,  Duke  Snider, 
and  Henning  Heldt  were  convicted  of  conspiring  to  obstruct 
justice.  Their  convictions  in  part  rested  on  their  efforts  to 
conceal  petitioner’s  connection  to  burglaries  of  IRS  offices  and 
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^Organizations  qualifying  for  tax-exempt  status  under  sec.  501(c)(3)  are  doubly  rewarded  Not 
on.y  do  they  not  have  to  pay  taxes,  but  they  also  stand  in  a  better  position  to  attract  income  since 
taxpayers  who  contribute  to  sec.  501(c)(3)  organizations  are  permitted  by  sec.  170(c)(2)  to  deduct  the 
4nx>unt  of  their  contribution*  on  their  Federal  tax  return*. 
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Petitioner’s  course  of  conduct  between  1969  and  1977 
constitutes  a  violation  of  18  U.S.C.  sec.  371  and  convincingly 
shows  that  petitioner  had  a  substantial  illegal  purpose  during 
the  docketed  years.  We  are,  therefore,  faced  with  the  question 
of  what  remedy  to  apply.  Are  we  required  by  either  the  First 
Amendment  or  charitable  trust  principles  to  find  that  the 
Government’s  only  remedy  is  a  criminal  prosecution?  For  a 
number  of  reasons,  we  think  not.  First,  18  U.S.C.  sec.  371, 
which  provides  that  it  is  a  felony  offense  for  two  or  more 
persons  to  conspire  to  defraud  the  United  States  or  its 
agencies,  is  a  venerable  and  major  Federal  criminal  statute.  It 
was  first  enacted  as  section  30  of  "An  Act  to  amend  existing 
laws  relating  to  Internal  Revenue  and  for  other  purposes”  on 
March  2,  1867,  14  Stat.  471,  484,  and  has  continued  in  effect 
almost  in  its  present  form  ever  since  then.  See  United  States  v. 
Gradwell,  243  U.S.  476,  481  (1917).  One  has  only  to  look  at  the 
numerous  annotations  which  follow  18  U.S.C.  sec.  371  in  the 
United  States  Code  Annotated  to  realize  its  importance  in 
safeguarding  our  governmental  functions.  Second,  petitioner  s 
conspiratorial  efforts  were  systemic  and  long  lived.  People  in 
petitioner’s  FBO  network,  Guardian  Office,  and  affiliated 
churches  were  involved.  Church  officials  at  the  highest  level  of 
the  hierarchy,  not  just  ordinary  Church  members,  participated 
in  the  conspiracy.  Indeed,  some  high  Church  officials  were 
finally  convicted  for  their  illegal  activities.  Three  held  top- 
ranking  positions  in  petitioner’s  hierarchy  during  the  dock¬ 
eted  years  and  four  others  held  important  positions  in  petition¬ 
er’s  Guardian  Offices  in  later  years.  At  least  four  of  petition¬ 
er’s  branch  churches  were  affected  by  the  conspiracy.  There 
were  plans  to  manufacture  and  falsify  records  at  Flag  and 
AOLA.  Also  officials  at  Flag  and  the  Guardian  Offices  in  the 
United  Kingdom  and  United  States  spearheaded  the  conspira¬ 
cy.  The  conspiratorial  plan  knew  no  geographic  boundaries. 
Guardian  Order  1361  called  for  infiltrating  and  stealing 
documents  from  IRS  offices  in  London,  Los  Angeles,  and 
Washington,  D.C.  Third,  the  Government’s  interest  m  ferret¬ 
ing  out  crime  is  not  the  only  interest  at  stake  here,  pie 
Government  also  has  an  interest  in  not  subsidizing  criminal 
activity.  Were  we  to  sustain  petitioner’s  exemption,  we  would 
in  effect  be  sanctioning  petitioner’s  right  to  conspire  to  thwart 
the  IRS  at  taxpayer’s  expense.  We  think  such  paradoxes  are 
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ing  out  crime  is  not  the  only  interest  at  stake  here.  The 
Government  also  has  an  interest  in  not  subsidizing  criminal 
activity.  Were  we  to  sustain  petitioner’s  exemption,  we  would 
in  effect  be  sanctioning  petitioner’s  right  to  conspire  to  thwart 
the  IRS  at  taxpayer’s  expense.  We  think  such  paradoxes  are 
best  left  to  Gilbert  and  Sullivan.  Finally,  under  the  statutory 
scheme,  the  denial  of  an  exemption  is  not  a  permanent  loss  to 
petitioner.  Only  petitioner’s  1970—72  tax  years  are  before  us. 
Petitioner  is  free  to  show  that  it  qualifies  for  exemption  in 
subsequent  years  since  each  tax  year  is  a  separate  cause  of 
action.  Commissioner  v.  Sunnen,  333  U.S.  591,  598  (1948). 

Petitioner  states  that  in  1970,  1971,  and  1972  it  had  no 
warning  that  public  policy  violations  could  lead  to  a  denial  of 
its  tax-exempt  status.  Petitioner,  therefore,  claims  respondent 
cannot,  consistent  with  due  process,  invoke  this  requirement 
to  deny  its  exemption.  The  public  policy  requirement  is  not 
strictly  speaking  a  new  provision.  It  is  an  implied  condition  of 
section  501(cX3).  However,  it  has  only  recently  been  read  into 
that  section,  and  it  was  not  until  the  trial  of  this  case  was  over 
that  the  requirement  received  Supreme  Court  sanction  in  Bob 
Jones  University  v.  United  States,  461  U.S.  574,  decided  May 
24,  1983.  The  application  of  a  public  policy  requirement  to 
petitioner’s  operations  during  the  taxable  years  at  issue, 
therefore,  has  retroactive  effect. 

Holding  petitioner  subject  to  public  policy  standards  embod¬ 
ied  in  charitable  trust  law  does  not  violate  petitioner’s  right  to 
due  process.  The  application  of  this  requirement  to  petitioner’s 
operations  calls  into  play  a  form  of  limited  retroaction  first 
discussed  in  United  States  v.  Schooner  Peggy,  5  U.S.  (1  Cranch) 
103  (1801).  There  it  was  held  that  if  a  law  changes  while  a  case 
involving  public  rights  is  pending,  the  new  law  must  govern 
the  case.  5  U.S.  (1  Cranch)  at  110.  This  approach  has  been 
followed  not  only  in  instances  where  a  statutory  change  has 
intervened  ( Carpenter  v.  Wabash  Railway  Co.,  309  U.S.  23 
(1940)),  but  also  where  judicial  decision  has  clarified  or 
overruled  earlier  case  law.  Vandenbark  v.  Owens-Illinois  Glass 
Co.,  311  U.S.  538  (1941);  Oklahoma  Packing  Co.  v.  Oklahoma 
Gas  &  Electric  Co.,  309  U.S.  4,  7-8  (1939).  See  also  Link  letter  v. 
Walker,  381  U.S.  618,  625-627  (1965). 

Petitioner’s  claim  fails  even  when  measured  by  general  due 
process  considerations  in  the  area  of  retroactive  law.  The  due 
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process  clause  does  not  make  every  retroactive  law  unconstitu¬ 
tional.  Usery  v.  Turner  Elkhorn  Mining  Co.,  428  U.S.  1,  16 
(1976);  Welch  v.  Henry,  305  U.S.  134,  146  (1938).  A  retroactive 
tax  law  offends  the  due  process  clause  only  when  the  nature  of 
the  tax  and  the  circumstances  in  which  it  is  laid  leave  little 
doubt  that  it  is  harsh  and  oppressive.  Welch  v.  Henry,  supra  at 
147;  Hospital  Data  Center  ofS.C.,  Inc.  v.  United  States,  225  Ct. 
Cl.  158,  163,  634  F.2d  541,  544  (1980).  See  also  Hazelwood 
Chronic  &  Convalescent  Hospital,  Inc.  v.  Weinberger,  543  F.2d 
703,  708  (9th  Cir.  1976),  vacated  on  other  grounds  430  U.S.  952 
(1977). 

Under  the  circumstances,  we  find  that  the  retroactive 
application  of  the  public  policy  requirement  is  neither  harsh 
nor  oppressive.  First,  petitioner  had  ample  notice  that  it  was 
against  the  law  to  conspire  to  obstruct  the  IRS.  18  U.S.C.  sec. 
371  has  been  in  effect  for  over  100  years.  If  the  threat  of 
criminal  penalties  was  not  sufficient  to  keep  petitioner  within 
the  bounds  of  the  law,  it  can  hardly  be  supposed  that 
petitioner  would  have  acted  differently  had  it  known  it  would 
incur  a  tax  liability  for  planning  a  campaign  to  thwart  the 
IRS.  Second,  section  7805  places  petitioner  on  notice  that  the 
Commissioner  has  broad  authority  to  make  tax  rulings  retro¬ 
active.  Cf.  Central  Illinois  Public  Service  Co.  v.  United  States, 
435  U.S.  21,  33  (1978)  (Justice  Brennan,  concurring).  Third,  the 
public  record  belies  petitioner’s  assertion  that  it  did  not  have 
warning  that  it  must  comply  with  public  policy  standards  to 
maintain  its  eligibility  for  exemption.  In  Rev.  Rul.  67-325, 
1967-2  C.B.  113,  respondent  stated  his  view  that  an  organiza¬ 
tion  which  is  not  "charitable  in  the  generally  accepted  legal 
sense”  does  not  qualify  for  section  501(cX3)  status.  Rev.  Rul. 
67-325,  supra  at  117.  Regulations  in  effect  during  the  docketed 
years  defining  the  term  "charitable”  state  the  term  is  "used 
*  *  *  in  its  generally  accepted  legal  sense.”  See  26  C.F.R.  sec. 
1.501(cX3)-l(dX2)  (1970),  (1971),  and  (1972).  The  Commissioner 
of  the  IRS  was  on  record  in  1970  as  saying  that  an  organization 
seeking  exemption  within  the  meaning  of  section  501(cX3) 
must  meet  the  test  of  being  "charitable”  in  the  legal  sense. 
Statement  of  Randolph  W.  Thrower,  Commissioner  of  Internal 
Revenue,  Before  the  Senate  Select  Committee  on  Equal  Educa¬ 
tional  Opportunity,  91st  Cong.,  2d  Sess.  1995  (1970).  Rev.  Rul. 
71-447,  1971-2  C.B.  230,  states: 
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All  charitable  trusts  ’  *  *  are  subject  to  the  requirement  that  the  purpose  of 
the  trust  may  not  be  illegal  or  contrary  to  public  policy. 

This  same  rule  was  also  stated  in  Green  v.  Connally ,  330  F. 
Supp.  1150,  1159  (D.  D.C.)  decided  on  June  30,  1971,  and  affd. 
per  curiam  sub  nom.  Coit  v.  Green,  404  U.S.  997  (1971).76  Some, 
but  not  all,  of  these  rulings  were  made  in  the  context  of 
determining  whether  racially  discriminatory  schools  qualified 
for  tax-exempt  status,  since  they  violated  Federal  public  policy 
against  racial  discrimination.  We  find  this  of  little  signifi¬ 
cance,  since  the  rule  was  stated  broadly  enough  to  throw  into 
question  petitioner’s  eligibility  for  exemption  for  violating  18 
U.S.C.  sec.  371.  For  all  of  the  above  reasons,  we  find  that 
petitioner  is  not  unduly  injured  by  the  retroactive  application 
of  public  policy  standards. 

VII. 

Several  of  respondent’s  witnesses  were  former  Scientolo¬ 
gists.  Petitioner  challenges  their  credibility,  claiming  their 
disenchantment  with  the  Church  caused  their  testimony  to  be 
biased.  This  Court  had  ample  opportunity  to  observe  these 
witnesses.  Most  of  them  were  questioned  at  length  under  cross- 
examination.  With  one  exception,  this  Court  found  all  of  them 
to  be  credible.  The  exception  is  Lauren  Gene  Allard.  There 
were  significant  inconsistencies  in  his  testimony,  and  this 
Court  has  therefore  only  credited  his  testimony  where  it  is 
corroborated  by  documentary  evidence.  The  remaining  ex- 
Scientologists  were  credible  and  markedly  free  of  any  tenden¬ 
cy  to  be  vindictive.  Lorna  Levett,  a  former  Scientologist  who 
had  been  in  charge  of  a  Scientology  mission  in  Canada, 
admitted  that  she  was  disillusioned  with  Scientology.  Howev¬ 
er,  her  disillusionment  did  not  prevent  her  from  giving  candid 
and  straightforward  answers.  Petitioner,  on  brief,  did  not 
point  to  any  inconsistencies  in  her  testimony,  although  she 
was  cross-examined  at  length.  Kathryn  Hirsch  was  reluctant 
to  testify  and  had  to  be  subpoenaed.  She  worked  in  finance 

’•Subsequent  to  the  decision  in  Coit  v.  Green,  404  U.S.  997  (1971),  the  Supreme  Court  has  twice 

questioned  its  precedential  value.  See  Allen  v.  Wright ,  468  U.S.  _ , _ (1984);  Bob  Jones 

University  v.  Simon ,  416  U.S.  725,  740  n.  11  (1974).  We  find  this  of  little  significance  for  notice 
purposes.  What  is  important  is  that  in  1971,  the  decision  was  "on  the  books”  and  informed 
petitioner  that  a  charitable  organization  could  not  qualify  for  a  tax  exemption  if  it  had  an  illegal 
purpose  or  violated  public  policy. 
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positions  at  the  Celebrity  Center  Church  of  Scientology  during 
the  docketed  years  and  testified  about  instructions  from  her 
superiors  regarding  techniques  to  resist  passively  IRS  inquir¬ 
ies.  Her  testimony  was  unimpeached.  Scott  Mayer,  another 
former  Scientologist,  served  sis  an  unpaid  consultant  to  respon¬ 
dent’s  counsel.  During  the  course  of  the  trisd,  at  the  request  of 
respondent’s  counsel,  he  became  a  paid  consultant.  Mayer  was 
in  the  courtroom  throughout  the  trial,  and  this  Court,  there¬ 
fore,  had  ample  opportunity  to  observe  him  both  on  and  off  the 
witness  stand.  Some  of  the  details  of  his  testimony  regarding  a 
1975  project  to  falsify  Church  financial  records  were  im¬ 
peached,  but  the  essentials  of  his  story  stood  up  under  attack. 
On  balance,  this  Court  found  Mayer  to  be  both  truthful  and 
well  informed. 

The  most  sterling  witness  among  the  many  former  Scientol¬ 
ogists  who  testified  was  John  McLean.  Petitioner  tried  very 
hard  to  impeach  his  testimony,  since  he  had  damaging  things 
to  say.  He  told  about  orders  to  falsify  records,  direct  payments 
to  L.  Ron  Hubbard,  the  removal  of  money  from  secret  Swiss 
bank  accounts,  and  the  Church’s  heavy  emphasis  on  making 
money.  Petitioner  tried  hard  to  impeach  three  collateral 
aspects  of  McLean’s  testimony:  (1)  That  McLean  traveled  to 
join  Flag  in  1971  with  a  man  named  Foster  Tompkins;  (2)  that 
Flag  kept  statistics  on  "paid  completions”  in  May  1971;  and  (3) 
that  McLean’s  salary  was  suspended  for  a  time  as  punishment. 

The  impeachment  failed.  McLean  testified  that  on  his 
journey  from  Los  Angeles  to  join  the  Flag  ship  in  Tangier, 
Morocco,  he  was  met  in  New  York  by  Foster  Tompkins,  who 
then  accompanied  him  on  his  journey.  Foster  Tompkins 
testified  as  an  impeachment  witness.  He  said  that  he  traveled 
from  New  York  to  Madrid  and  then  on  to  Tangier,  but  not  with 
McLean.  However,  a  passport  and  travel  vouchers  show  that 
both  men  were  at  the  Barajas  Airport  in  Madrid  on  February 
19,  1971.  Furthermore,  both  men  testified  that  on  arrival  in 
Madrid,  they  went  to  a  Flag  outpost  or  relay  point  to  meet 
with  a  man  named  David  Rapp  for  a  briefing.  The  similarities 
in  the  men’s  stories  about  their  course  of  travel,  combined 
with  the  documentary  evidence  placing  both  men  at  the 
Madrid  airport  on  the  same  day,  convince  us  of  the  truth  of  the 
gist  of  McLean’s  testimony.  We  find  that  the  two  men  must 
have  traveled  from  New  York  to  the  Flag  outpost  in  Madrid 
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together,  although  it  appears  from  other  evidence  that  the 
men  traveled  separately  on  the  very  last  leg  of  the  journey 
from  Madrid  to  the  Apollo  in  Tangier.  The  Church  also  tried  to 
impeach  McLean’s  story  that  his  pay  was  temporarily  sus¬ 
pended  as  punishment  because  Church  money  in  his  custody 
was  stolen  from  him  while  he  was  on  a  Church  mission. 
However,  this  testimony  was  corroborated  by  a  Flag  Order 
22,  1971>  and  disbursement  vouchers  signed  by 
hun.  The  Church  also  failed  to  impeach  McLean’s  testimony 
about  paid  completions.”  (A  "paid  completion”  is  a  course  or 
level  that  is  completed  and  paid  for.)  McLean  testified  that  in 
May  1971  the  file  room  aboard  the  Apollo  had  files  for  the 
different  churches  including  AOLA,  and  that  the  AOLA  files 
had  subdivisions  for  statistics  on  gross  income  and  "paid 
completions.”  Petitioner  tried  to  establish  that  statistics  on 
paid  completions  were  not  kept  until  August  1971  when  L.  Ron 
Hubbard  wrote  a  policy  letter  declaring  that  it  was  harmful 
for  Scientology  organizations  to  concentrate  on  increasing 
gross  income  at  the  expense  of  delivering  quality  services.  The 
policy  letter  explains  that  L.  Ron  Hubbard  therefore  developed 
a  new  statistical  goal  called  "paid  completions  accompanied  by 
an  acceptable  success  story.”  This  new  goal  was  meant  to 
counteract  the  misguided  tendencies  of  certain  organizations 
to  emphasize  gross  income  statistics  over  quality  services. 
However,  it  is  clear  from  other  policy  letters  that  as  early  as 
March  of  1969  Scientology  organizations  were  instructed  to 
report  statistics  on  the  number  of  grade  levels  that  were  paid 
for  and  completed.  We,  therefore,  credit  McLean’s  testimony 
and  surmise  that  the  new  statistic  introduced  in  1971  had  to  do 
with  quality  paid  completions  and  not  just  paid  completions 
which  were  already  being  tabulated. 

Lewis  Hubbard  and  the  examining  agents  for  the  1971-74 
audit  testified  at  length  in  this  trial  and  underwent  extensive 
cross-examination  by  petitioner’s  counsel.  They  each  displayed 
a  high  degree  of  professional  dedication  and  an  absence  of  any 
prejudice  towards  petitioner  or  Scientology. 

MU^nttner  lntr0d^  “veral  dlSburSement  for  impeachment,  all  signed  by  John 

disbursement  °n*'  w  -  "“Tf  'imply  With  the  name  "Karen.”  The  Court  oX  credits  the 
y  "  f^Uan-  These  ,how  that  followine  the  incident  which 
the  ier  s^ed^K  “  ?  UntU  July  13' 1971'  However,  even  if 

the  week  etSuS.  mZ  ^  JOh°  Went  Without  ^ 


.  i  i 


i 


a&i 


83  UNITED  STATES  TAX  COURT  REPORTS 


Unit' 
finar 
volur 
wrot< 
whicl 
sion” 
false] 
Chur 
dock* 
opera 
diffic 
Freec 
made 
in  a 
Pet 
tion  c 

gy  po 

hears 
years 
comp 
801(a 
witho 
matei 
Urn 
not  h 


This  Court  does  not  credit  the  testimony  of  two  Church 
witnesses,  Fran  Harris  and  Joel  Kreiner.  Harris  was  very 
evasive  on  cross-examination  about  topics  that  were  clearly 
within  her  area  of  competence.  She  did  not  know  what 
discount  prices  were  given  to  staff  members;  whether  ASHO 
paid  money  to  the  so-called  trust;  how  much  money  ASHO 
sent  to  Flag;  what  percentage  of  the  ASHO  budget  was  devoted 
to  operating  expenses;  which  organizations  sent  staff  to  train 
at  Flag;  whether  staff  training  payments  were  routed  through 
Los  Angeles  to  Flag  or  went  directly  to  Flag;  how  the  Swiss 
banks  notified  her  of  their  intention  to  charge  negative 
interest  on  foreign  deposits;  whether  one  or  two  Swiss  trust 
accounts  were  closed  out  in  1972;  how  she  could  be  certain  no 
one  had  access  to  the  OTC  and  trust  moneys;  why  the  OTC 
cash  aboard  the  Apollo  was  not  deposited  in  the  Banque  du 
Benelux  account  in  Luxembourg  until  1975,  even  though  the 
account  was  opened  in  1973  and  held  other  cash  deposits  from 
the  Apollo-,  what  the  terms  of  her  contract  with  the  Sea 
Organization  were;  or  why  her  close  friend,  Robin  Roos,  lost 
her  position  as  CS-3  on  the  Aide’s  Counsel.  Taking  into 
account  that  Harris  served  as  the  chief  financial  officer  at 
USLO,  ASHO,  AOLA,  and  then  Flag,  and  considering  that  she 
and  L.  Ron  Hubbard  masterminded  the  transfer  of  the  OTC 
and  trust  moneys  from  banks  in  Switzerland  to  the  Apollo,  we 
can  only  conclude  that  her  evasiveness  was  intentional. 

Joel  Kreiner  was  the  Church’s  chief  legal  officer  (Deputy 
Guardian  Legal,  U.S.)  from  the  fall  of  1969  to  June  1974.  In 
June,  he  stepped  down  from  his  position  as  chief  legal  adviser 
but  continued  to  hold  a  legal  post  in  petitioner’s  Guardian 
Office.  Kreiner  was  the  Church’s  primary  tax  attorney  and 
had  custody  and  control  of  the  Church’s  tax  files.  Kreiner’s 
manner  of  giving  testimony  raised  doubts  about  his  credibility. 
He  repeatedly  revised  his  statements.  Under  respondent’s 
examination,  his  memory  was  short  and  often  had  to  be 
refreshed  by  documentary  evidence.  This  Court  was  ultimately 
persuaded  to  disbelieve  Kreiner  by  three  factors.  First,  Krein¬ 
er  prepared  applications  for  exemption  for  several  Scientology 
missions.  Statements  on  the  application  form  about  the  mis¬ 
sion’s  relationship  to  the  United  Kingdom  Church  were 
misleading.  The  form  failed  to  mention  the  mission’s  obliga¬ 
tion  to  remit  10  percent  of  its  corrected  gross  income  to  the 
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United  Kingdom  Church  and  described  its  practice  of  sending 
financial  reports  to  the  United  Kingdom  Church  as  purely 
voluntary,  although,  in  fact,  it  was  obligatory.  Second,  Kreiner 
wrote  a  letter  transmitting  the  Church  audit  report  to  the  IRS 
which  characterized  the  report  as  "a  fair  and  accurate  ver¬ 
sion”  of  the  Church’s  tax  position.  The  report  is  filled  with 
falsehoods  about  OTC,  the  trust,  and  the  United  Kingdom 
Church.  Kreiner,  as  the  Church’s  chief  tax  counsel  during  the 
docketed  years,  must  have  known  this.  Third,  when  Church 
operatives  pursuant  to  Guardian  Order  1361  were  having 
difficulty  stealing  documents  from  IRS  intelligence  files,  a 
Freedom  of  Information  request  prepared  by  Kreiner  was 
made  to  the  IRS  for  the  purpose  of  amassing  these  documents 
in  a  central  location  where  they  would  be  easier  of  steal. 

Petitioner  raises  four  evidentiary  objections  to  the  introduc¬ 
tion  of  the  OEC  series,  a  nine-volume  compilation  of  Scientolo¬ 
gy  policy  letters.78  Petitioner  claims  (1)  that  the  compilation  is 
hearsay;  (2)  that  the  policy  letters  predating  the  docketed 
years  are  irrelevant;  (3)  that  the  policy  letters  are  not 
comprised  of  statements  within  the  meaning  of  Fed.  R.  Evid. 
801(a);  and  (4)  that  volumes  cannot  be  admitted  wholesale 
without  examination  of  each  policy  letter  for  nonadmissible 
material.  None  of  these  objections  is  well  founded. 

Under  the  Federal  Rules  of  Evidence,  a  party-admission  is 
not  hearsay.  Fed.  R.  Evid.  801(d)(2)(B)  provides: 

A  statement  is  not  hearsay  if—  *  *  *  The  statement  is  offered  against  a 
party  and  is  *  *  *  a  statement  of  which  he  has  manifested  his  adoption  or 
belief  in  its  truth. 


Petitioner  notes  the  following  disclaimer  published  in  the 
front  of  each  OEC  volume  and  contends  that  the  volumes, 
therefore,  do  not  constitute  a  party-admission: 


■piis  is  part  of  the  religious  literature  and  works  of  the  Founder  of 
Scientology,  L.  Ron  Hubbard.  It  is  presented  to  the  reader  as  part  of  the 
record  of  his  personal  research  into  Life,  and  should  be  construed  only  as  a 
written  report  of  such  research  and  not  as  a  statement  of  claims  made  by  the 
Church  or  the  author. 


’•Petitioner  also  objects  to  tke  introduction  of  the  OEC  series  on  constitutional  grounds  claiming 
entanglement.  We  have  treated  this  objection  supra  at  462-464. 
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A  statement  can  be  adopted  by  conduct  as  well  as  by  words. 
State  v.  Hamilton ,  236  N.W.2d  325,  330  (Iowa  1975);  4  J. 
Weinstein,  Evidence,  par.  801(dX2XBX01],  at  801-144  (1  1). 

Here,  despite  its  written  disclaimer,  petitioner  has  clearly 
manifested  its  adoption  of  the  policy  letters  in  the  OEC  senes 
by  its  conduct.  Petitioner  distributed  policy  letters  to  staff 
throughout  the  Church.  Staff  were  expected  to  know  and 
follow  the  policy  letters.  The  policy  letters  made  up  some  of 
the  material  in  staff  folders  containing  job  instructions  and 
staff  were  quizzed  from  time  to  time  on  their  content. 
Petitioner  even  offered  a  course,  the  OEC  course,  devoted  to 
the  study  of  policy  letters— each  volume  requiring  weeks  of 
study.  On  balance,  petitioner’s  actions  speak  louder  than  its 
words,  and  the  OEC  series  must  be  considered  the  statements 
of  a  party-opponent  within  the  meaning  of  Fed.  R.  Evid. 

801(dX2XB).  ^ 

Some  of  the  policy  letters  in  the  OEC  series  predate  the 

docketed  years,  and  petitioner  claims  they  are,  therefore, 
irrelevant.  Evidence  is  remote  and  irrelevant  only  when  it 
bears  no  connection  to  provable  issues  in  the  case.  N^L.R.B.v. 
Ed  Chandler  Ford,  Inc.,  718  F.2d  892,  893  (9th  Cir.  1983). 
Policy  letters  were  effective  until  officially  canceled.  An 
editor’s  note  in  the  OEC  series  marks  when  a  policy  letter  has 
been  canceled.  Thus,  all  the  policy  letters  in  the  OEC  volumes 
predating  the  docketed  years  are  relevant  except  the  ones 
marked  by  an  editor’s  note  showing  they  were  canceled. 
Petitioner  claims  that  some  policy  letters  fell  into  desuetude 
without  being  officially  canceled.  As  a  general  proposition,  this 
is  probably  true.  However,  according  to  petitioner,  each 
Church  allegedly  kept  a  current  index  of  updated  orders  and 
policy  letters.  Petitioner  never  produced  this  index.79  Under 
the  circumstances  we  think  the  early  policy  letters  in  the  OEC 
series  must  be  deemed  to  be  in  effect  during  the  docketed  years 
in  the  absence  of  specific  evidence  to  the  contrary. 

Petitioner  claims  that  the  policy  letters  should  not  be 
admitted  because  they  are  so  obscure  that  they  cannot  be  said 
to  be  written  assertions  within  the  meaning  of  Fed.  R.  Evid. 
801(a).  Petitioner  relies  on  Zenith  Radio  Corp.  v.  Matsushita 

-On  redirect  examination,  petitioner'.  witeM  Fran  Ham.  .aid  thi.  index  wa.  not  exha^t£ 
We  do  not  believe  thi.  a.pect  of  her  teetimony.  unce  the  rtatement  contradict,  her  eenm 
tatimony  and  wa.  only  elicited  after  repeated  queetionin*  by  courueL 
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Electric  Industrial  Co.,  505  F.  Supp.  1190  (E.D.  Pa.  1980), 
which  held  that  certain  diaries  kept  by  (Japanese  businessmen 
were  not  admissible  because  they  were  unintelligible.  The 
diaries  were  written  purely  for  the  diarist.  They  were  not 
intended  for  an  audience.  They  contained  mostly  coded  nota¬ 
tions  which  would  have  required  the  services  of  a  cryptogra¬ 
pher  to  decipher.  505  F.  Supp.  at  1211.  The  Zenith  court  did 
note,  however,  that  a  proper  foundation  for  the  diaries  could 
have  been  laid  had  their  meaning  been  explained.  505  F.  Supp. 
at  1242.  The  policy  letters  at  issue  here  are  markedly  different 
from  the  dianes.  The  policy  letters  were  collected  for  publica¬ 
tion  and  sold  in  petitioner’s  bookstore  which  was  open  to  the 
general  public.  They  were  written  in  sentences  rather  than 
coded  notations.  Words  or  abbreviations  which  had  idiosyn¬ 
cratic  meaning  were  explained  at  the  trial  by  witnesses. 

Petitioner’s  final  objection  to  the  OEC  series  is  the  admis¬ 
sion  of  the  volumes  as  a  whole  without  separate  analysis  of 
each  policy  letter  for  inadmissible  material.  Petitioner  again 
relies  on  the  Zenith  case  which  held  that  "Rule  801(dX2) 
requires  that  each  statement  [in  a  compilation]  be  separately 
admissible.”  505  F.  Supp.  at  1240.  The  Zenith  court  was 
dealing  with  vicarious  admissions  under  Fed.  R.  Evid. 
801(dX2XC)  and  (D).  The  policy  letters  are,  however,  adoptive 
admissions  within  the  meaning  of  Fed.  R.  Evid.  801(dX2XB)  so 
that  different  considerations  are  at  stake.  The  Zenith  court 
was  concerned  that  the  diaries  contained  entries  which  did  not 
qualify  as  admissions  for  one  of  three  reasons.  They  were  not 
assertions.  They  were  not  made  in  the  scope  of  employment. 
They  contained  double  hearsay.  No  such  problems  exist  here. 
First,  as  we  have  already  explained,  the  policy  letters  contain 
statements  within  the  meaning  of  Fed.  R.  Evid.  801(a).  Fur¬ 
thermore,  since  we  are  dealing  with  adoptive  admissions  and 
not  vicarious  admissions,  we  need  not  be  concerned  whether 
the  statements  were  made  in  the  course  of  employment. 
Finally,  there  is  no  double  hearsay  problem.  California  Church 
officials  were  expected  to  know  the  content  of  policy  letters 
and  to  follow  them  lock,  stock,  and  barrel.  Under  these 
circumstances  all  of  the  policy  letters  in  the  OEC  series 
constitute  adoptive  admissions,  including  the  ones  containing 
double  hearsay,  505  F.  Supp.  at  1243  n.  64;  cf.  United  States  v. 
Article  of  Drug,  362  F.2d  923  (3d  Cir.  1966). 
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The  admissions  of  a  party-opponent  have  been  frwd 
the  Federal  Rules  of  Evidence  from  many  of  the  restraa* 
placed  on  other  forms  of  evidence  to  guaranty  their  tra*»» 
thiness,  and  the  policy  respecting  them  is  one  which  calk 
"generous  treatment”  of  their  admissibility.  Advisory  Coeam 
tee’s  Note  to  Rule  801,  reprinted  in  P.  Rothstein,  Rui»  4 
Evidence  for  the  United  States  Courts  and  Magm**** 
355-356  (2d  ed.  1983).  In  keeping  with  this  policy,  nuta 
reason  to  scrutinize,  individually,  each  policy  letter  in  the  Off 
series  prior  to  its  admission. 

The  following  Flag  Orders  were  conditionally  receive  a 
evidence  provided  respondent  demonstrated  they  were  appt» 
cable  during  the  docketed  years:  Flag  Orders  RS391  (Eihiba 
AG),  565  (Exhibit  AH),  773  (Exhibit  AI),  2132  (Exhibit  AJt 
3152  RR  (Exhibit  AK),  3302  (Exhibit  AL),  3385-1  (Exhibit  ANt 
3385-7R  (Exhibit  AO),  3474-2  (Exhibit  AP).  Flag  Order  31  Si 
RR  is  dated  March  30,  1972,  and,  therefore,  shows  on  its  face 
that  it  was  in  effect  during  the  docketed  years.  Flag  Orden 
RS391,  565,  773,  and  2132  were  all  issued  prior  to  the  docketed 
years.  Respondent  demonstrated  that  Flag  Orders  did  not 
automatically  expire  and  thus  made  a  prima  facie  shown* 
that  these  orders  continued  in  effect  during  1970-72.  McLean's 
testimony  corroborated  the  continuing  vitality  of  one  Flag 
Order  in  this  group.  Flag  Order  RS391  states  that  L  Roo 
Hubbard  must  approve  financial  planning,  and  McLean  teat* 
fied  this  practice  continued  during  the  docketed  years.  Fraa 
Harris  was  the  only  witness  to  rebut  respondent’s  showing. 
Since  this  Court  did  not  find  her  to  be  a  credible  witness,  we 
find  that  Flag  Orders  RS391,  565,  773,  and  2132  were  in  effect 
during  the  docketed  years.  Flag  Orders  3302,  3385-1, 3385- <R. 
and  3474-2  post  date  the  docketed  years  and  were  not  in  effect 
during  1970-72. 

Petitioner  objects  to  several  bits  of  evidence  which  respon¬ 
dent  used  to  prove  petitioner  violated  public  policy.  Petitioner 
objects  to  any  evidence  of  conspiratorial  events  occurring  after 
the  docketed  years  on  relevancy  grounds;  to  Exhibit  FG,  the 
stipulation  of  evidence  filed  on  October  26,  1979,  in  United 
States  v.  Hubbard,  Crim.  No.  78  401  (D.  D.C.  1979),  affd.  per 
curiam  sub  nom.  United  States  v.  Heldt,  668  F.2d  1238  (D.C. 
Cir.  1981),  cert,  denied  456  U.S.  926  (1982),  on  hearsay 
grounds;  to  Exhibit  FU,  the  typewriter  case  documents,  on 
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Fourth  Amendment  grounds;  and  to  Exhibit  FX,  a  Guardian 
Order,  on  Fourth  Amendment  grounds.  We  consider  each  of 
these  objections  in  turn. 

Many  of  the  events  making  up  the  conspiracy  to  prevent  the 
IRS  from  assessing  and  collecting  taxes  from  Scientology 
churches  occurred  after  the  taxable  years  at  issue  in  this  case. 

To  recapitulate,  the  most  significant  of  these  activities  were 
the  execution  of  petitioner’s  1972  return,  the  burglaries  of  the 
IRS,  the  coverup  of  the  burglaries,  the  falsification  of  petition¬ 
er’s  records  on  board  the  Apollo,  and  the  misrepresentations 
made  to  the  IRS  auditors  during  the  1971-74  audit.  Petitioner 
claims  that  evidence  of  these  and  similar  conspiratorial  events 
occurring  after  1972  is  irrelevant. 

We  recognize  that  each  tax  year  is  a  separate  cause  of 
action.  However,  this  rule  does  not  force  us  to  blind  ourselves 
to  events  occurring  outside  the  docketed  years  which  have  a 
direct  bearing  on  the  taxable  years  at  hand.  Fed.  R.  Evid. 

404(b)  authorizes  the  use  of  evidence  of  other  crimes,  wrongs, 

or  acts  to  prove  "motive,  opportunity,  intent,  preparation, 

plan,  knowledge,  identity,  or  absence  of  mistake  or  accident.”  * 

Pursuant  to  this  rule,  a  trial  court  has  broad  discretion  to 

admit  evidence  of  subsequent  similar  acts  and  crimes  provided  ! 

it  is  probative  of  one  of  these  purposes  and  is  not  used  merely 

to  show  criminal  disposition.  United  States  v.  Arroyo- Angulo, 

580  F.2d  1137,  1149  (2d  Cir.),  cert,  denied  439  U.S.  913  (1978); 

United  States  v.  Cavallaro,  553  F.2d  300,  305  (2d  Cir.  1977).  See 
also  United  States  v.  King,  587  F.2d  956,  962  (9th  Cir.  1978); 

United  States  v.  McDonald,  576  F.2d  1350  (9th  Cir.  1978).  The 
burglaries,  the  thefts,  the  coverup,  the  falsification  of  records, 
all  represent  actions  taken  on  petitioner’s  part  to  alter  the 
facts  and  influence  the  issues  presented  in  this  very  case.  They 
are  probative  of  petitioner’s  intent  and  plan  to  prevent  the  IRS 
from  inquiring  into  the  tax  status  of  Scientology  churches. 

Petitioner  has  insisted  that  it  is  innocent  of  any  wrongdoing 
prior  to  and  during  the  docketed  years.  For  example,  on  brief, 
petitioner  attempts  to  characterize  a  1969  FBO  network  plan 
to  disguise  payments  to  OTC  as  an  honest  effort  to  record  Flag 
expenses  in  a  more  organized  fashion.  Also,  on  brief,  petitioner 
claims  that  Exhibit  FX,  a  1972  Guardian  plan  to  counter  IRS 
investigations  of  Scientology  churches,  does  not  contemplate 
illegal  activity.  The  subsequent  conspiratorial  acts  are,  there- 
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fore,  highly  probative  of  petitioner’s  criminal  intent.  They  also 
show  the  magnitude  of  petitioner’s  plan.  In  sum,  December  31, 
1972,  is  not  a  magic  cutoff  date  for  evidence  that  so  clearly 
elucidates  petitioner’s  role  in  a  conspiracy  that  was  rooted  in 
the  docketed  years  but  continued  to  grow  and  flourish  for  a 
long  time  afterwards.  Cf.  United  States  v.  King,  supra  at  962; 
United  States  v.  Testa,  548  F.2d  847,  852  (9th  Cir.  1977).  This  is 
especially  so  where  a  primary  purpose  of  the  subsequent  acts 
was  to  influence  the  very  matters  before  us. 

Exhibit  FG  is  a  stipulation  of  evidence  entered  on  October 
26,  1979,  in  United  States  v.  Hubbard,  Crim.  No.  78-401  (D. 
D.C.  1979).  On  the  basis  of  this  stipulation,  several  of  petition¬ 
er’s  officials  were  convicted  of  conspiracy  to  obstruct  justice  in 
violation  of  18  U.S.C.  sec.  371.  Petitioner  claims  that  this 
Court  cannot  rely  on  Exhibit  FG  because  it  is  hearsay.  We 
agree  that  the  stipulation  is  hearsay  and  that  it  cannot  be  used 
by  itself  for  substantive  purposes.  However,  petitioner  miscon¬ 
ceives  what  is  being  done  here.  The  stipulation  is  not  being 
used  as  substantive  evidence.  It  has  merged  into  the  convic¬ 
tions  of  Mary  Sue  Hubbard,  Henning  Heldt,  and  others.  Their 
judgments  of  conviction  were  received  in  evidence  and  we  are 
here  relying  on  the  stipulation  to  determine  the  facts  underly¬ 
ing  the  convictions. 

Fed.  R.  Evid.  803  (22)  allows  evidence  of  a  judgment  of  a 
felony  conviction  "to  prove  any  fact  essential  to  sustain  the 
judgment.”  It  is  the  duty  of  the  trial  judge  in  the  subsequent 
case  to  determine  just  which  facts  were  essential  to  the 
previous  conviction.  The  Supreme  Court  in  Emich  Motors 
Corp.  v.  General  Motors  Corp.,  340  U.S.  558  (1951),  discussed 
the  difficulties  of  the  problem  and  the  trial  judge’s  task; 

The  difficult  problem,  of  course,  is  to  determine  what  matters  were 
adjudicated  in  the  antecedent  suit.  A  general  verdict  of  the  jury  or  judgment 
of  the  court  without  special  findings  does  not  indicate  which  of  the  mean* 
charged  in  the  indictment  were  found  to  have  been  used  in  effectuating  the 
conspiracy.  And  since  all  of  the  acts  charged  need  not  be  proved  for 
conviction  *  *  *  such  a  verdict  does  not  establish  that  defendants  used  all  of 
the  means  charged  or  any  particular  one.  Under  these  circumstances  what 
was  decided  by  the  criminal  judgment  must  be  determined  by  the  trial  judge 
•  •  •  upon  an  examination  of  the  record,  including  the  pleadings,  the 
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evidence  submitted,  the  instructions  under  which  the  jury  arrived  at  its 
verdict,  and  any  opinions  of  the  courts.  [340  U.S.  at  569.'°  Citations  omitted.] 


See  also  United  States  v.  Podell,  572  F.2d  31,  36  (2d  Cir.  1978). 

Ordinarily,  the  evidentiary  utility  of  a  finding  of  guilt  on  a 
general  count  of  conspiracy  is  limited  to  the  essentials  of  the 
conspiracy,  due  to  the  difficulty  in  determining  what  substan¬ 
tive  violations  occurred.  See  Emich  Motors  Corp.  v.  General 
Motors  Corp. ,  supra  at  569-571;  see  also  United  States  v. 
Guzzone,  273  F.2d  121, 122-123  (2d  Cir.  1959);  United  States  v. 
Kates,  419  F.  Supp.  846,  852-853  (E.D.  Pa.  1976).  In  the  instant 
case,  however,  we  do  not  have  to  operate  in  a  vacuum. 
Petitioner’s  officials  were  convicted  on  the  basis  of  a  detailed 
uncontested  stipulation  of  evidence.  We  can,  therefore,  deter¬ 
mine  with  precision  what  the  unlawful  objects  of  the  conspira¬ 
cy  were  and  what  means  were  taken  to  effect  its  purposes. 

Under  the  circumstances,  we  can  safely  conclude  that  the 
criminal  court  which  handed  down  the  convictions  must  have 
found  facts  in  complete  accordance  with  the  stipulation  of 
evidence.  This  follows  from  its  duty  to  consider  rationally  the 
evidence.  Jackson  v.  Virginia,  443  U.S.  307  (1979).  The  only 
evidence  presented  was  an  uncontested,  written  stipulation  sup- 
P01^^  by  documents.  There  were  no  witnesses.  Thus,  since 
credibility  was  not  an  issue,  and  since  the  stipulation  was  devoid 
of  internal  inconsistency  and  not  contrary  to  the  laws  of  nature, 
the  criminal  court  had  no  principled  basis  for  accepting  only  part 
of  the  stipulation  and  rejecting  other  parts.  As  a  rational  trier-of- 
fact,  it  had  to  adopt  the  stipulation  in  its  entirety.  We,  therefore, 
are  entitled  to  rely  on  the  stipulation  not  as  a  discrete  piece  of 
substantive  evidence  but  as  a  comprehensive  statement  of  the 
facts  clothing  the  convictions. 

Exhibit  FU  consists  of  Guardian  Order  1361  and  a  number 
of  reports  discussing  compliance  with  the  order.  The  docu¬ 
ments  were  brought  to  the  IRS  in  Los  Angeles  in  an  unmarked 
typewriter  case  by  an  attorney  in  private  practice  named 
Jones.”  They  were  received  by  Agent  McKellar.  Petitioner 
claims  that  respondent  should  have  obtained  a  warrant  before 


Although  the  Supreme  Court  in  Emich  Motor.  Corp.  v.  Gtneml  Motor,  Corp,  340  US.  568 
UWUwm,  oonatnung  aec. 5  of  the  Clayton  Act,  15  US.C.  aec.  16(e),  the  lmrguage  of  the  decieion 
«C««t»  that  the  Court  felt  it  «i  applying  general  prindplee  regarding  the  eatoppel  effect  of  a 
l«™r  CTimina1  conviction.  See  4  J.  Weinstein,  Evidence,  par.  803(22X011  at  803-274  nn.  19  *  20 
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IRS  records  concerning  the  Church  ot  Scientology,  r^etitioner 
lacks  standing  to  pursue  this  Fourth  Amendment  claim.  The 
typewriter  case  was  found  abandoned  in  a  Sears  parking  lot 
sometime  in  July  1977  by  a  client  of  attorney  Jones.  The  client 
saw  an  unidentified  man  leave  the  case  containing  the 
documents  in  the  parking  lot  and,  after  a  short  while,  when 
the  person  did  not  return  to  retrieve  the  case,  the  client  took  it 
and  later  gave  it  to  attorney  Jones.  The  typewriter  case  had  no 
markings  on  it  identifying  it  as  belonging  to  the  California 
Church  and  it  appears  from  the  record  that  it  was  not  even 
locked.  Under  these  facts,  petitioner’s  objections  to  Exhibit  FU 
lack  merit.  Abandoned  property  is  not  protected  by  the  Fourth 
Amendment.  Abel  v.  United  States,  362  U.S.  217  (1960). 
Furthermore,  a  person  who -voluntarily  abandons  property 
lacks  standing  to  complain  of  itAsearch  and  seizure.  United 
States  v.  Kendall,  655  F.2d  199  (9th  Cir.  1981),  cert,  denied  455 
U.S.  941  (1982);  United  States  v.  Celia,  568  F.2d  1266  (9th  Cir. 
1977);  United  States  v.  Jackson,  544  F.2d  407  (9th  Cir.  1976). 

Exhibit  FX  is  a  19-page  document  dated  April  5,  1972, 
written  in  the  format  of  a  Guardian  Order.  FBI  agents  seized 
the  document  from  a  file  cabinet  in  petitioner’s  Guardian 
Office  during  a  search  of  petitioner’s  offices  on  July  8,  1977. 
The  FBI  agents  had  a  warrant  for  the  search.  We  agree  with 
petitioner  that  Exhibit  FX  falls  outside  the  scope  of  the 
warrant.  The  search  warrant  enumerated  162  items  to  be 
seized.  In  most  instances,  each  item  described  a  specific 
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seized  FX  acted  in  excess  of  their  authority  under  the  warrant. 

Marron  v.  United  States,  275  U.S.  192,  196  (1927);  United 
States  v.  Heldt,  668  F.2d  1238,  1256-1257  (D.C.  Cir.  1981)  (per 

curiam),  cert,  denied  sub  nom.  Hubbard  v.  United  States,  456  > 

U.S.  926  (1982). 

This  does  not  end  the  matter.  In  a  few  carefully  defined 
circumstances,  searches  without  a  warrant  do  not  offend  the 
Fourth  Amendment.  Coolidge  v.  New  Hampshire,  403  U.S.  443, 

455  (1971)  (Justice  Stewart,  plurality  opinion).  A  warrantless 
search  is  justified  in  exigent  circumstances  where  evidence 
will  most  likely  be  destroyed  in  the  time  it  takes  to  obtain  a 
warrant.  Vale  v.  Louisiana,  399  U.S.  30,  35  (1970).  Another 
exception  to  the  warrant  requirement  is  the  "plain  view” 
exception.  Under  this  exception,  police,  armed  with  a  warrant 
to  search  a  given  area  for  specified  objects,  may  seize  an 
unlisted,  incriminating  object  which  inadvertently  falls  into 
plain  view.  Coolidge  v.  New  Hampshire,  supra  at  465.  These 
are  the  two  most  likely  exceptions  justifying  the  seizure  of 
Exhibit  FX.  There  are  others,  but  we  do  not  consider  any  of 
them,  for  however  wellfounded  one  of  these  grounds  may  be, 
they  are  of  no  avail  here  because  of  respondent’s  failure  of 
proof.  The  rule  is  well  settled  that,  when  evidence  is  presented 
showing  that  an  item  was  seized  that  was  not  listed  in  the 
warrant,  the  burden  is  on  the  proponent  of  the  evidence  to 
prove  that  the  seizure  of  the  item  was  justified  under  one  of 
the  exceptions  to  the  warrant  requirement.  Vale  v.  Louisiana, 
supra  at  34;  United  States  v.  Jeffers,  342  U.S.  48,  51  (1951);  j 

McDonald  v.  United  States,  335  U.S.  451,  456  (1948).  The 
seizing  officer  did  not  testify  so  we  have  no  way  of  knowing  if 
Exhibit  FX  was  in  plain  view;  nor  was  there  convincing 
evidence  put  before  us  to  support  a  finding  under  the  require¬ 
ments  of  Vale  v.  Louisiana,  supra,  that  the  document  stood  in 
imminent  danger  of  destruction.  We,  therefore,  conclude  that 
Exhibit  FX  was  seized  in  violation  of  the  Fourth  Amendment. 

In  Suarez  v.  Commissioner,  58  T.C.  792  (1972),  we  held  "that 
as  a  matter  of  law,  the  protective  rule  of  the  fourth  amend¬ 
ment  which  excludes  evidence  illegally  obtained  is  applicable 
in  a  civil  tax  case.”  58  T.C.  at  806.  In  that  case,  we  applied  the 
rule  to  exclude  records  unlawfully  seized  by  the  Miami  police 
in  a  raid  on  an  abortion  clinic.  Our  holding  was  partially 

overruled  in  United  States  v.  Janis,  428  U.S.  433  (1976),  which  J 
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held  that  the  exclusionary  rule  did  not  prevent  one  sovereign 
from  using  in  a  civil  proceeding  evidence  illegally  seized  by 
another  sovereign’s  law  enforcement  officers.  428  U.S.  at 
459-460.  What  has  become  clear  since  our  holding  in  Suarez  is 
that  the  exclusionary  rule  is  not  a  constitutional  right  but  a 
judicially  created  remedy  designed  to  deter  unreasonable 
invasions  of  privacy  by  governmental  officials.  United  States  v. 

Leon,  468  U.S. _ (1984);  United  States  v.  Calandra,  414  U.S. 

338,  348  (1974).  The  rule  is  thus  properly  invoked  only  where 
its  deterrent  effect  is  likely  to  outweigh  the  societal  cost  of 
proscribing  relevant  evidence.  Immigration  and  Naturaliza¬ 
tion  Service  v.  Lopez-Mendoza,  468  U.S.  _ (1984);  United 

States  v.  Janis,  supra  at  453-454.  As  a  general  proposition,  the 
exclusionary  rule  is  most  efficacious  where  it  is  used  to 
exclude  evidence  from  a  proceeding  in  the  seizing  officer’s  zone 
of  primary  interest.  United  States  v.  Janis,  supra  at  458. 
However,  even  in  such  a  case,  the  application  of  the  rule  is  not 
automatic.  The  societal  cost  of  invoking  the  rule  may  be  too 
great  a  price  to  pay  (see  Immigration  and  Naturalization 
Service  v.  Lopez-Mendoza,  supra),  or  under  the  particular  facts 
of  the  case,  the  application  of  the  rule  might  be  of  little 
deterrent  value.  See  United  States  v.  Leon,  supra. 

The  FBI  was  solely  responsible  for  the  seizure  of  Exhibit  FX. 
The  IRS  had  nothing  to  do  with  it.  FBI  agents  seized  the 
document  during  an  authorized  search  of  petitioner’s  premises 
on  July  8,  1977.  The  search  was  made  pursuant  to  a  warrant 
for  the  purpose  of  gathering  evidence  about  seven  criminal 
conspiracies  involving  Scientology  officials.  Exhibit  FX  was 
one  of  some  23,000  documents  seized.  The  rather  complex 
history  of  these  documents  following  their  seizure  is  set  out  in 
United  States  v.  Hubbard,  650  F.2d  293  (D.C.  Cir.  1980).  For 
our  purposes,  it  suffices  to  say  the  documents  were  initially 
used  in  connection  with  criminal  proceedings  against  11 
officials  of  the  Church  of  Scientology  and  were  kept  under  seal 
first  by  the  California  District  Court  and  then  by  the  District 
Court  for  the  District  of  Columbia.  Our  record  does  not  disclose 
when  respondent  first  came  into  physical  possession  of  Exhibit 
FX.  However,  it  is  clear  that  respondent’s  counsel  first 
examined  a  copy  of  the  document  in  Washington  sometime  in 
May  1980  during  a  period  when  the  seal  on  the  Church’s 
records  was  improperly  lifted  by  the  District  Court  for  the 
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District  of  Columbia,  and  the  document  was  thus  available  to 
the  general  public  for  inspection.81  Sometime  thereafter, 
Exhibit  FX  was  forwarded  to  respondent’s  counsel  in  Los 
Angeles.  • 

Under  these  facts,  the  attenuation  between  the  FBI’s  initial 
seizure  of  Exhibit  FX  and  its  subsequent  use  by  the  IRS  in  this 
proceeding  is  so  great  that  we  perceive  no  meaningful  deter¬ 
rent  effect  to  be  achieved  by  excluding  the  document  from 
evidence.  On  the  other  hand,  Exhibit  FX  is  a  highly  relevant 
document.  It  shows  that  during  the  docketed  years  petitioner 
was  developing  plans  to  prevent  the  IRS  from  investigating 
Scientology  churches.  It  is,  therefore,  a  significant  building 
block  in  respondent’s  public  policy  case  against  petitioner.  We, 
therefore,  hold  that  the  exclusionary  rule  does  not  preclude 
the  receipt  of  Exhibit  FX  into  evidence. 


VIII. 

For  the  reasons  we  have  stated,  in  part  IV  of  this  opinion,  we 
agree  with  respondent’s  determinations  in  the  notice  of  defi¬ 
ciency,  except  his  inclusion  in  petitioner’s  income  of  payments 
of  $76,497.24  in  1970  and  $1^1,018.38  in  1972  from  the  United 
Kingdom  Church.  In  light  of  our  finding  that  the  United 
Kingdom  Church  is  a  branch  of  petitioner,  these  payments 
represent  an  internal  transfer  of  funds.  They,  therefore,  are 
not  properly  included  in  petitioner’s  income.  Respondent 
concedes  this  point. 

On  brief  respondent,  for  the  first  time,  asks  us  to  offset  this 
downward  adjustment  to  the  deficiency  notice  with  income 
from  the  United  Kingdom  Church.  We  decline  to  do  so.  In  its 
preliminary  ruling  and  its  final  ruling,  this  Court  said  it  would 
entertain  evidence  concerning  the  United  Kingdom  Church’s 
activities  under  one  of  three  theories  of  relevance:  to  prove  the 
Church  operated  commercially,  to  prove  it  benefited  private 
interests,  or  to  prove  it  violated  public  policy.  During  the  trial, 
respondent  repeatedly  disavowed  any  intent  to  increase  the 
notice  of  deficiency  by  reason  of  the  United  Kingdom  Church’s 

•‘The  seal  on  Exhibit  FX  was  lifted  by  the  District  Court  for  the  District  of  Columbia  by  orders 
dated  Oct.  25, 1979,  and  Oct.  30, 1980.  It  was  re  imposed  by  order  of  the  District  Court  dated  Nov.  5, 
1*80,  on  remand  from  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia.  United  State*  v.. 
Hubbard,  650  F.2d  293,  295  n.  1,  332-333  (D.C.  Cir.  1980). 
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activities.  He  made  this  disavowal  knowing  that,  if  he  proved 
his  claim  that  the  United  Kingdom  Church  was  a  branch  of 
petitioner,  the  notice  of  deficiency  would  be  in  error  and  a 
Rule  155  hearing  would  be  required  to  recompute  the  deficien¬ 
cy.  Nevertheless,  during  the  course  of  the  trial,  respondent 
repeatedly  disavowed  any  intent  to  increase  the  notice  of 
deficiency  by  reason  of  the  United  Kingdom  Church’s  income. 
Now,  for  the  first  time  on  brief,  respondent  seeks  to  shore  up 
the  faulty  notice  of  deficiency  with  income  from  the  United 
Kingdom  Church’s  accounts. 

We  need  not  delve  into  the  thorny  question  whether  increas¬ 
ing  and  shoring  up  the  notice  of  deficiency  are  legal  equiva¬ 
lents.  There  may  well  be  circumstances  where  the  distinction 
is  meritorious.  However,  here  we  must  treat  respondent’s 
disavowal  of  intent  to  increase  the  notice  of  deficiency  as 
inclusive  of  his  intent  not  to  shore  up  the  notice  of  deficiency 
with  income  from  the  United  Kingdom  Church’s  accounts.  We 
interpret  respondent’s  disavowal  expansively  since  he  made  it 
with  full  realization  that  his  claim  that  the  United  Kingdom 
Church  was  a  branch  of  petitioner  would  cause  the  notice  of 
deficiency  to  be  in  error  and  would  necessitate  a  Rule  155 
hearing.  Respondent  now  seeks  to  get  out  from  under  this 
requirement.  Respondent’s  concession  in  open  court  not  to 
seek  an  increase  in  the  notice  of  deficiency  was  the  equivalent 
of  a  stipulation.  Massachusetts  Ave.  Heights  Citizens  Assoc,  v. 
Embassy  Corp.,  433  F.2d  513,  515  (D.C.  Cir.  1970)  (per  curiam). 
Respondent  is  bound  by  his  stipulations.  Kampel  v.  Commis¬ 
sioner,  634  F.2d  708,  710  n.  3  (2d  Cir.  1980);  United  States  v. 
237,500  Acres  of  Land,  236  F.  Supp.  44,  46  (S.D.  Cal.  1964),  affd. 
sub  nom.  United  States  v.  American  Pumice  Co.,  404  F.2d  336 
(9th  Cir.  1968). 

Respondent  also  asks  this  Court  to  shore  up  the  notice  of 
deficiency  with  OTC’s  income.  This  is  a  new  theory  advanced 
for  the  first  time  on  brief.  Respondent  is  well  aware  of  the 
lateness  of  this  theory  but  nevertheless  urges  this  Court  to 
adopt  it  under  the  authority  of  Wilkes-Barre  Carriage  Co.  v. 
Commissioner,  39  T.C.  839  (1963),  affd.  per  curiam  332  F.2d  421 
(2d  Cir.  1964),  which  held  that  "a  deficiency  may  be  approved 
on  the  basis  of  reasons  other  than  those  relied  upon  by  the 
Commissioner.”  39  T.C.  at  845. 


(381)  em¬ 


it  is  tc 
Respond 
corporat: 
include  t 
clearly  t 
accounts 
reserves 
shoulder 
provisior 
know  wh 
sioner  hi 
net  incor 
624  (3d  • 
The  a 
supra,  or 
unlike  tl 
which  pr 
sioner.  T 
put  forw 
arising  f 
very  sarr 
theory.  I 
determin 
an  entire 
See  Bnx 
1966).83 

Respor 
6651(a)  fc 
1120).  Se 
month  at 
percent  f 
that  the 


“In  hi*  tria 
inured  to  the  \ 
Hubbard  utiliz 
dominated  by  ] 
[and]  entities  \ 
Hubbard’s 
“In  some  ca. 
day  that  it  car 
St^urity  Bank, 
affd.  sub  nom. 
1973).  See  ala 


(381)  CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA  v.  COMMR.  525 


i 


! 


It  is  too  late  in  the  day  for  respondent  to  raise  this  issue. 
Respondent  knew  well  before  trial  that  OTC  was  a  sham 
corporation  but  did  nothing  to  adjust  the  notice  of  deficiency  to 
include  this  source  of  unreported  income.82  While  OTC  was 
clearly  a  sham  and  had  substantial  reserves  in  its  bank 
accounts,  petitioner  has  had  no  opportunity  to  prove  that  these 
reserves  were  not  income.  Petitioner  cannot  be  expected  to 
shoulder  its  burden  if  it  does  not  know  under  which  Code 
provision  the  Commissioner  has  proceeded  and  "if  it  does  not 
know  which  transactions  or  group  of  transactions  the  Commis¬ 
sioner  has  determined  to  have  resulted  in  distortions  of  true 

624  ^  Cir  ^™™issioner  v'  Chelsea  Products,  197  F.2d  620, 

The  case  of  Wilkes-Barre  Carriage  Co.  v.  Commissioner, 
supra,  on  which  respondent  relies,  is  inapposite.  In  that  case, 
unlike  the  case  at  bar,  the  taxpayer  was  aware  at  the  outset 
which  particular  transactions  were  disputed  by  the  Commis¬ 
sioner.  The  rule  laid  down  simply  allowed  the  Commissioner  to 
put  forward  a  new  legal  theory  in  support  of  deficiencies 
arising  from  well-defined  transactions.  In  other  words  the 
very  same  source  of  income  was  supported  under  a  different 
eory.  Here,  however,  respondent  attempts  to  support  his 
determination  not  only  with  a  new  legal  theory  but  also  from 
an  entirely  different  source  of  income.  Respondent  is  too  late 
u^LB83  V'  Commissioner>  360  F.2d  1011,  1013  (2d  Cir. 


JSX?**  dete™*ed  an  addition  to  tax  under  section 
J!  a)/or  failure  to  file  a  corporate  income  tax  return  (Form 
1120)  Section  6651(a)  provides  a  mandatory  5  percent  per 
month  addition  on  the  amount  of  tax  owed  not  to  exceed  25 
percent  for  failure  to  file  a  required  return  unless  it  is  shown 
that  the  failure  to  file  "is  due  to  reasonable  cause  and  not 
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*  *  *  willful  neglect.”  The  burden  of  proof  is  on  the  taxpayer 
to  show  reasonable  cause  for  failing  to  file  a  required  return. 
Funk  v.  Commissioner,  687  F.2d  264  (8th  Cir.  1982).  Generally! 
the  taxpayer  must  file  his  return  on  the  proper  form  to  satisfy 
this  filing  requirement.  Parker  v.  Commissioner,  365  F.2d  792, 
800  (8th  Cir.  1966),  cert,  denied  385  U.S.  1026  (1967);  Olean 
Times  Publishing  Co.  v.  Commissioner,  42  B.T.A.  1277,  1279 
(1940). 

On  July  18,  1967,  respondent  revoked  petitioner’s  tax 
exemption  and  instructed  petitioner  it  was  thereafter  required 
to  file  a  Federal  income  tax  return,  in  petitioner’s  case,  Form 
1120.  Petitioner  ignored  this  instruction  and  continued  to  file 
its  returns  on  Forms  990  "Return  of  Organization  Exempt 
From  Income  Tax.”  Petitioner  claims  that  it  was  justified  in 
continuing  to  file  its  returns  on  Forms  990,  since  the  revoca¬ 
tion  of  exemption  was  null  and  void.  We  hold  in  part  II  of  this 
opinion  that  the  revocation  was  valid  and  effective.  Petition¬ 
er’s  unilateral  doubts  about  its  effectiveness  are  not  "reason¬ 
able  cause”  for  its  failure  to  file  a  proper  return. 

Decision  will  be  entered  under  Rule  155. 


Glannini  Packing  Corporation,  Petitioner  v. 
Commissioner  of  Internal  Revenue,  Respondent 

Docket  No.  6398-77.  Filed  September  25,  1984. 

P,  a  corporation  which  processed  fresh  fruit,  constructed  two 
rooms  to  cool  and  preserve  such  fruit.  The  Commissioner 
determined  that  the  structural  elements  of  the  two  rooms  did 
not  qualify  for  the  investment  tax  credit  Held ,  the  structural 
elements  of  the  two  rooms  do  qualify  for  the  investment  tax 
credit  since  they  were  integral  parts  of  the  production  of  fresh 
fruit 

John  J.  McGregor,  for  the  petitioner. 

Patricia  Anne  Golembiewski,  for  the  respondent. 

Simpson,  Judge:  The  Commissioner  determined  deficiencies 
in  the  petitioner’s  Federal  income  taxes  of  $10,267.12  for  the 
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UNITED  STATES  of  America 

v. 

Mary  Sue  HUBBARD  et  al. 

Crim.  No.  78-0401. 

United  States  District  Court, 
District  of  Columbia. 

April  25,  1979. 

Proceeding  was  instituted  on  pretrial 
motions  of  defendants  in  prosecution  on 
multicount  indictment.  The  District  Court, 
Charles  R.  Richey,  J.,  held  that:  (1)  count 
one  of  the  indictment  was  sufficient  to  al¬ 
lege  a  single  conspiracy;  (2)  statute  pro¬ 
scribing  interception  of  oral  communica¬ 
tions  was  to  be  read  as  requiring  a  federal 
nexus  in  order  to  pass  constitutional  mus¬ 
ter;  (3)  indictment  properly  included  ob¬ 
struction  of  a  criminal  investigation  as  an 
objective  of  conspiracy;  (4)  indictment 
properly  charged  obstruction  of  justice  by 
concocting  false  testimony  for  an  investiga¬ 
tion  carried  out  in  conjunction  with  a  grand 
jury  proceeding;  (5)  defendants  failed  to 
show  that  indictment  was  a  result  of  a 
bad-faith  prosecution;  (6)  indictment  was 
not  subject  to  being  dismissed  on  ground  of 
prejudicial  preindictment  publicity  and  al¬ 
leged  prosecutorial  misconduct;  (7)  photo- 
copying  government  documents  through  use 
of  government  equipment  and  supplies  was 
prohibited  by  federal  larceny  statute;  (8) 
Government  was  required  to  particularize 
some  charges  in  indictment;  (9)  insinua¬ 
tions  of  unalleged  facts,  irrelevant  descrip¬ 
tive  recitals,  inflammatory’  language,  and 
narrative  declarations  of  past  fact  were 
subject  to  being  stricken  from  indictment 
as  surplusage;  (10)  alleged  thefts  of  docu¬ 
ments  from  Interpol  were  in  furtherance  of 
conspiracy;  (11)  defendants  had  no  right  to 
personally  confront  witnesses  in  protective 
custody  to  determine  their  willingness  to  be 
interviewed  by  defense  counsel;  (12)  de¬ 
fendants  would  be  given  limited  access  to 
grand  jury  qualification  questionnaires; 
(13)  defendants  were  entitled  to  some  dis¬ 
covery,  and  (14)  defendants  and  counts 
were  properly  joined. 


Motions  granted  in  part  and  denied  in 
part 

See  also,  D.C.,  474  F.Supp.  90. 

1.  Conspiracy  <s=>23 

Crucial  indicator  in  ascertaining  wheth¬ 
er  more  than  a  single  conspiracy  is  involved 
is  nature  of  conspiratorial  agreement  itself. 

2.  Conspiracy  <s=>24 

Nature  of  conspiratorial  agreement 
must  be  inferred  from  conduct  of  alleged 
conspirators. 

3.  Conspiracy  ^23 

That  overt  acts  which  constitute  means 
and  objectives  of  conspiracy  can  logically  be 
grouped  into  separate  categories  does  not 
demonstrate  that  more  than  a  single  con¬ 
spiracy  is  involved. 

4.  Conspiracy  <s=>24 

Persons  privy  to  a  conspiracy  and  ob¬ 
jectives  encompassed  therein  are  factors 
which  control  contours  of  conspiratorial 
agreement. 

5.  Conspiracy  <s=»23 

A  single  conspiracy  is  alleged  as  long  as 
there  is  some  linkage  between  what  can 
logically  be  treated  as  separate  agreements. 

6.  Conspiracy  <s=>43(l) 

Count  charging  defendants  with  agree¬ 
ing  to  illegally  locate  and  obtain  informa¬ 
tion  which  was  in  possession  of  United 
States  and  which  related  to  a  church  and 
individuals,  organizations,  and  agencies  per¬ 
ceived  to  be  enemies  of  church  was  suffi¬ 
cient  to  allege  a  single  conspiracy  as  long  as 
there  was  a  linkage  between  what  could 
logically  be  treated  as  separate  agreements. 

7.  States  <&=»4.4 

The  Constitution  allocates  power 
among  the  federal  Government  and  the 
states  by  specifying  those  powers  that  Con¬ 
gress  might  exercise  and  by  emphasizing  in 
the  Tenth  Amendment  that  undelegated 
powers  are  reserved  to  the  state  or  respec¬ 
tively  to  the  people.  U.S.C.A.Const. 
Amend.  10. 
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8.  Constitutional  Law  <£=>48(1) 

•  A  court  can  construe  a  statute  to  avoid 
^  constitutional  difficulty  if  such  a  con¬ 
duction  is  thoroughly  possible. 

w.  Telecommunications  <8=492 

Statute  providing  criminal  penalties  for 
anyone  who  willfully  intercepts,  endeavors 
to  intercept,  or  procures  any  other  person  to 
intercept  or  endeavor  to  intercept  any  wire 
or  oral  communication  must  be  read  to  re¬ 
quire  a  federal  nexus  in  order  to  pass  con¬ 
stitutional  muster.  18  U.S.C.A. 

§  2511(lXa). 

10.  Telecommunications  <s=>497 

Count  charging  defendants  with  violat¬ 
ing  federal  statute  by  intercepting  oral 
communications  made  during  a  meeting  of 
agents  and  employees  of  Internal  Revenue 
Service  w*as  sufficient  to  allege  a  federal 
nexus  in  order  to  pass  constitutional  mus¬ 
ter.  18  U.S.C.A.  §  2511(lXa). 

11.  Obstructing  Justice  <£=>4 

Statute  proscribing  act  of  obstructing  a 
criminal  investigation  was  enacted  to  pro¬ 
tect  a  witness  against  intimidation  or  coer¬ 
cion  by  a  third  party  who  is  attempting  to 
prevent  witness  from  supplying  or  commu- 
•  nicating  information  to  a  federal  investiga- 
**r.  18  U.S.C.A.  §  1510. 

i.  Obstructing  Justice  <£=*7 

Coercion  of  accomplices  is  excluded 
from  coverage  of  statute  proscribing  act  of 
obstructing  a  criminal  investigation.  18 
U.S.C.A.  §  1510. 

13.  Obstructing  Justice  £=4 

When  an  organized  group  attempts  to 
prevent  one  of  its  members  from  withdraw¬ 
ing  from  a  conspiracy,  surrendering  to  fed¬ 
eral  investigators,  and  detailing  criminal  of¬ 
fenses  committed  by  other  members  of 
group,  a  violation  of  statute  proscribing  act 
of  obstructing  a  criminal  investigation  is 
made  out.  18  U.S.C.A.  §  1510. 

14.  Obstructing  Justice  <£=11 

Count  charging  defendants  with  vic¬ 
timizing  unindicted  coconspirator  properly 
included  obstruction  of  a  criminal  investiga¬ 
tion  as  an  objective  of  conspiracy.  18  U.S. 
C.A.  §  1510. 


15.  Conspiracy  *=>44l/i 

Inferences  must  be  made  according  to 
stake  of  conspirators  in  venture  and  rela¬ 
tions  of  parties  to  separate  activities. 

16.  Conspiracy  ^*44 lh 

Where  there  is  a  substantial  overlap 
between  parties  involved  in  each  separate 
action,  and  separate  objectives  each  are 
consistent  with  and  support  overall  objec¬ 
tive,  appropriate  inference  is  that  one 
agreement  is  made  and  that  each  objective 
is  merely  a  means  to  achieve  purpose  of 
overall  agreement. 

17.  Indictment  and  Information  *=»95 

An  indictment  need  not  specify  the  spe¬ 
cific  means  but  need  only  notify  the  defend¬ 
ants  of  the  nature  of  the  charge  so  that 
they  may  adequately  prepare  their  defense. 

18.  Obstructing  Justice  <£=*11 

Count  charging  defendants  with  pre¬ 
paring  and  assisting  in  giving  false  and 
misleading  testimony  in  order  to  impede 
investigatory  function  of  grand  jury  was 
sufficient  to  charge  defendants  with  violat¬ 
ing  statute  proscribing  offense  of  endeavor¬ 
ing  to  influence,  obstruct,  or  impede  due 
administration  of  justice.  18  U.S.C.A. 
§  1503. 

19.  Obstructing  Justice  <£=>6 

Statute  proscribing  offense  of  endeav¬ 
oring  to  influence,  obstruct,  or  impede  due 
administration  of  justice  requires  that  there 
be  an  obstruction  of  a  judicial  proceeding 
such  as  a  grand  jury  investigation.  18  U.S. 
C.A.  §  1503. 

20.  Obstructing  Justice  «=*11 
Allegation  that  defendant  interfered 

with  investigation  being  conducted  in  con¬ 
junction  with  a  grand  jury  proceeding  was 
sufficient  to  provide  necessary  nexus  to 
satisfy  statutory  requirement  that  there  be 
an  obstruction  of  a  judicial  proceeding.  18 
U.S.C.A.  §  1503. 

21.  Criminal  Law  <£=*31 

Defendants  failed  to  meet  burden  of 
establishing  a  prima  facie  case  of  selective 
or  discriminatory  prosecution  in  absence  of 
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a  showing  that  any  official  involved  in  pros¬ 
ecution  had  administered  the  law  in  any 
way  but  with  an  equal  hand. 

22.  Criminal  Law  <*=>394.3 

Evidence  was  not  subject  to  being  sup¬ 
pressed  as  having  been  obtained  by  illegal 
electronic  surveillance  where  none  of  the 
evidence  to  be  used  at  trial  or  presented  to 
the  grand  jury  was  derived  in  any  way 
from  electronic  surveillance. 

23.  Indictment  and  Information  *=>144.- 

1(1) 

Standard  remedies  for  prejudicial  pub¬ 
licity  are  the  granting  of  a  continuance  or  a 
change  of  venue  and  do  not  include  the 
dismissal  of  an  indictment. 

24.  Jury  <*=>131(1) 

Voir  dire  is  the  appropriate  means  for 
determining  whether  a  fair  and  impartial 
jury  can  be  selected. 

25.  Indictment  and  Information  *=>144.- 

1(1) 

There  was  no  basis  for  defendants’  con¬ 
tention  that  indictment  was  subject  to  be¬ 
ing  dismissed  by  reason  of  prejudicial  pre¬ 
trial  publicity. 

26.  Indictment  and  Information  *=>144.- 

1(1) 

Defendants  offered  absolutely  no  evi¬ 
dence  linking  the  Government  to  any  press 
leaks,  but  even  if  government  employees 
violated  rules  and  regulations  prohibiting 
feeding  information  to  press,  defendants 
failed  to  support  their  claim  that  this  gave 
them  a  right  to  have  indictment  dismissed. 

27.  Indictment  and  Information  *=>144.- 

1(1) 

Allegations  of  prosecutorial  misconduct 
were  unpersuasive  where  defendants  did 
not  at  any  time  during  pendency  of  grand 
jury  investigation  petition  court  for  relief 
from  what  they  perceived  to  be  improper 
prosecutorial  behavior. 

28.  Criminal  Law  *=>627.9(1) 

In  interest  of  justice  and  in  view  of 
number  of  affidavits  filed  by  defendants  to 
support  their  claim  of  prosecutorial  miscon¬ 
duct,  court  would  order  Government  to  pro¬ 


duce  transcript  of  grand  jury  proceedings 
for  in  camera  inspection  by  court  and,  if 
any  improprieties  were  discovered,  court 
would  consult  with  counsel  to  determine 
appropriate  action  to  take  under  circum¬ 
stances. 

29.  Larceny  *=>3(1) 

Statute  making  it  a  crime  to  willfully 
and  knowingly  steal,  purloin  and  convert  to 
one’s  own  use  records  and  things  of  value  of 
United  States  requires  an  intent  to  perma¬ 
nently  deprive  the  owner  of  his  right  to 
possession.  18  U.S.C.A.  §  641. 

30.  Larceny  *=>29 

Count  charging  defendants  with  copy¬ 
ing  government  documents  through  use  of 
government  equipment  was  sufficient  to 
meet  requirement  of  federal  larceny  statute 
that  government  owned  property  be  taken 
with  intent  to  permanently  deprive  owner 
of  possession.  18  U.S.C.A.  §  641. 

31.  Indictment  and  Information  *=>121.- 

1(4) 

Simply  because  defendants  seek  defini¬ 
tion  of  a  term  in  an  indictment  is  not  a 
ground  for  objection  unless  the  defendants 
seek  a  definition  of  a  term  that  is  suffi¬ 
ciently  clear  to  enable  the  defendants  to 
prepare  their  defense. 

32.  Indictment  and  Information  *=>121.- 

2(1) 

Terms  appearing  in  indictment,  name¬ 
ly,  “covertly,”  “agent  of  Scientology,”  “var¬ 
ious  illegal  and  unlawful  means,”  and  “in 
conjunction  with,”  were  unnecessarily 
vague  and  could  benefit  from  some  elabora¬ 
tion  on  the  Government’s  part. 

33.  Indictment  and  Information  *=121.- 

2(3) 

Specification  of  places  where  alleged 
conspiracy  was  entered  into  was  not  neces¬ 
sary  for  defendants  to  adequately  prepare 
their  defense  and,  hence,  was  not  required 
of  Government 

34.  Indictment  and  Information  *=>121.- 

1(7) 

Evidence  as  to  places  where  alleged 
conspiracy  was  entered  into  was  not  availa¬ 
ble  in  a  bill  of  particulars. 
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35.  Indictment  and  Information  $=121.- 

1(6) 

Overt  acts  which  were  committed  by 
any  alleged  conspirator  not  named  as  a 
defendant  related  to  matters  which  Govern¬ 
ment  was  required  to  provide  in  a  bill  of 
particulars. 

36.  Indictment  and  Information  $=121.- 

1(6) 

Due  to  complexity  of  indictment  charg¬ 
ing  conspiracy,  Government  was  required  to 
disclose  its  theory  of  case  in  a  bill  of  partic¬ 
ulars. 

37.  Indictment  and  Information  $=121.- 

1(7) 

Information  as  to  exact  time  or  date  of 
meetings  conducted  with  respect  to  alleged 
conspiracy  was  purely  evidentiary  material 
unavailable  in  a  bill  of  particulars. 

38.  Indictment  and  Information  $=121.- 

1(6) 

Government  was  required  to  provide  in 
a  bill  of  particulars  the  manner  or  means 
with  which  the  conspiratorial  acts  alleged  in 
the  indictment  were  carried  out. 

39.  Indictment  and  Information  $=121.- 

1(7) 

Minute  details  of  occurrence  of  overt 
acts  in  course  of  conspiracy  were  purely 
evidentiary  material  not  subject  to  particu¬ 
larization. 

40.  Indictment  and  Information  $=121.- 

1(2) 

Defendants  were  not  entitled  to  obtain 
answers  to  a  request  for  particularization 
because  they  did  not  wish  '‘to  ferret  out” 
the  particulars  they  sought  from  the  infor¬ 
mation  already  provided. 

41.  Indictment  and  Information  $=121.- 

2(3) 

Information  respecting  identities  of  un¬ 
indicted  coconspirators  alleged  to  have  par¬ 
ticipated  in  crime  charged  should  be  provid¬ 
ed  defendants  in  a  bill  of  particulars  to 
extent  that  Government  was  able. 

42.  Indictment  and  Information  $=121.4 

It  was  not  court’s  intention  to  strictly 
limit  Government’s  proof  at  trial  by  order¬ 


ing  Government  to  particularize  and,  if 
Government  was  unable  to  respond  in  pre¬ 
cise  terms  because  it  was  uncertain  as  to 
facts,  Government  was  to  respond  precisely 
as  it  was  able. 

43.  Indictment  and  Information  $=137(1) 

Words  in  indictment  such  as  “various,” 
“including  but  not  limited  to  the  following,” 
“among  other  things,”  “and  related  mat> 
ters,”  “on  a  number  of  occasions,”  “at 
least,”  “other  illegal  and  improper  activi¬ 
ties,”  “and  elsewhere,”  and  “besides  the  de¬ 
fendants”  were  subject  to  being  stricken 
from  indictment  as  irrelevant  and  prejudi¬ 
cial  where  they  could  encourage  jury  to 
draw  inferences  that  the  defendants  were 
believed  to  be  involved  in  activities  not 
charged  in  indictment. 

44.  Indictment  and  Information  $=137(1) 
Inclusion  of  legal  acts  under  a  heading 

of  “illegal  means”  was  prejudicial  and  mis¬ 
leading  and  required  that  words  “illegal” 
and  “unlawful”  be  stricken  from  indict¬ 
ment. 

45.  Indictment  and  Information  $=137(1) 

Confrontation  which  was  alleged  in  in¬ 
dictment  to  have  taken  place  between  FBI 
agents  and  alleged  members  of  church  was 
subject  to  being  stricken  from  indictment 
as  prejudicial  inasmuch  as  confrontation 
was  not  charged  in  indictment  as  a  substan¬ 
tive  offense. 

46.  Indictment  and  Information  $=137(1) 
References  in  indictment  to  guilty  plea 

and  sentencing  of  one  defendant  for  wrong¬ 
ful  use  of  a  government  seal  were  subject 
to  being  stricken  as  prejudicial  and  irrele¬ 
vant. 

47.  Conspiracy  $=43(11) 

Since  defendants  were  charged  with 
conspiracy  to  obstruct  justice,  one  defend¬ 
ant’s  prior  conviction  of  a  substantive  of¬ 
fense  was  not  an  essential  element  of 
charge  in  indictment. 

48.  Indictment  and  Information  $=137(1) 
References  to  offenses  the  grand  jury 

was  investigating  were  subject  to  being 
stricken  from  indictment  as  prejudicial  and 
irrelevant. 
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49.  Indictment  and  Information  *=>137(1) 

Words  employed  in  indictment,  namely, 
“infiltrate,”  “burglary,”  “cover  up,”  “cov¬ 
ertly,”  “bogus,”  “illegally,”  and  “opera¬ 
tives,”  were  subject  to  being  stricken  from 
indictment  as  prejudicial  and  unnecessarily 
loaded. 

50.  Indictment  and  Information  *=>  137(1) 

Court  would  order  that  narrative  decla¬ 
rations  of  past  facts,  which  were  lawful 
acts  of  communicating  oral  written  reports 
of  one  of  defendants  concerning  past 
events,  be  stricken  from  indictment  in  order 
to  assure  that  jury  would  not  be  prejudiced 
should  such  evidence  later  be  held  to  be 
inadmissible. 

51.  Conspiracy  *=>43(1) 

Description  which  was  contained  in  in¬ 
dictment  charging  conspiracy  to  illegally 
obtain  information  and  documents  in  pos¬ 
session  of  United  States  and  which  describ¬ 
ed  allegedly  stolen  Interpol  documents  as 
“in  the  possession  of  the  United  States”  wras 
not  without  foundation.  5  U.S.C.A.  §  101. 

52.  Conspiracy  *=>43(5) 

Indictment  alleging  that  stolen  Inter¬ 
pol  documents  were  in  custody,  control,  or 
possession  of  the  United  States  National 
Central  Bureau  to  Interpol  offices  located 
at,  or  from  actual  employees  of,  the  United 
States  Department  of  Justice  and  the  Unit¬ 
ed  States  Department  of  Treasury  was  suf¬ 
ficient  to  allege  overt  acts  in  furtherance  of 
conspiracy  to  illegally  obtain  information 
and  documents  in  possession  of  United 
States.  5  U.S.C.A.  §  101. 

53.  Criminal  Law  *=666V2 

Just  as  the  law  is  clear  that  the 
Government  may  not  interfere  with  defense 
counsel’s  attempts  to  interview  a  potential 
witness,  it  is  just  as  clear  that  the  witness 
cannot  be  compelled  to  be  interviewed. 

54.  Criminal  Law  *=>666^ 

A  written  indication  from  witness  in 
protective  custody  respecting  his  willing¬ 
ness  to  be  interviewed  would  be  proper,  and 
witness  could  not  be  required  to  indicate  his 
willingness  at  a  hearing  in  which  he  was 
confronted  by  defense  counsel. 


55.  Criminal  Law  *=>666% 

Court  and  not  prosecutor  would  act  as 
conduit  for  defendants’  request  of  witness 
in  protective  custody  as  to  his  willingness  to 
be  interviewed. 

56.  Criminal  Law  *=>627.9(1) 

Information  which  defendants  sought 

with  regard  to  qualifications  of  grand  jur¬ 
ors  who  heard  testimony  with  regard  to 
case,  but  who  did  not  indict  defendants,  was 
irrelevant  to  case  and,  hence,  was  not  sub¬ 
ject  to  being  revealed. 

57.  Criminal  Law  *=>627.9(2) 

With  respect  to  grand  jury  which  did 
indict  defendants,  court  would  permit  de¬ 
fendants  to  have  access  to  all  materials 
they  had  requested  which  were  relevant  to 
any  challenge  they  might  desire  to  make  to 
selection  process  of  grand  jury. 

58.  Grand  Jury  *=>8 

Process  by  which  grand  jury  itself  was 
chosen  from  panel  was  subject  to  legal  chal¬ 
lenge. 

59.  Criminal  Law  *=*627.9(1) 

Defendants  were  not  entitled  to  names 

and  addresses  of  members  of  grand  jury 
which  indicted  them. 

60.  Indictment  and  Information  *=>10.2(6) 
There  is  a  strong  presumption  of  regu¬ 
larity  in  grand  jury  proceedings. 

61.  Criminal  Law  *=>627.9(1) 

Defendants  were  not  entitled  to  tran¬ 
scripts  of  opening  and  closing  remarks  of 
prosecutors  before  grand  jury  in  absence  of 
evidence  to  rebut  presumption  of  regularity 
in  grand  jury  proceedings. 

62.  Criminal  Law  *=>627.9(1) 

Absent  an  objection  from  Government, 
defendants  would  be  given  access  to  date 
upon  which  grand  jury  completed  its  term. 

63.  Criminal  Law  *=>627.6(1),  627.9(1) 

Data  concerning  grand  jury  which  in¬ 
dicted  defendants  and  history  of  Govern¬ 
ment’s  relations  with  church  which  was  a 
subject  of  indictment  was  plainly  outside 
scope  of  discovery  rule.  Fed.Rules  Crim. 
Proc.  rule  16,  18  U.S.C.A. 
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64.  Criminal  Law  <*=>627.8(1) 

Government  would  be  required  to  turn 

over  all  Jencks  Act  material  within  ten  days 
of  trial  of  case.  18  U.S.C.A.  §  3500. 

65.  Criminal  Law  <*=  627.5(5) 

Government  could  not  resist  producing 

some  material  because  it  had  already  pro¬ 
vided  it  to  some  defendants  and  would  be 
required  to  make  material  available  to  en¬ 
tire  defense  team. 

66.  Indictment  and  Information  <*=  124(1) 

General  purpose  behind  rules  governing 
joinder  are  to  promote  efficiency  and  econo¬ 
my  and  to  avoid  a  multiplicity  of  trials 
when  those  objectives  can  be  fulfilled  with¬ 
out  substantial  prejudice  to  accused’s  right 
to  a  fair  trial.  Fed.Rules  Crim.Proc.  rules 
8(b),  14,  18  U.S.C.A. 

67.  Criminal  Law  <^=>  622(1) 

District  court  possesses  great  discretion 
with  respect  to  grant  or  denial  of  a  sever¬ 
ance.  Fed.Rules  Crim.Proc.  rules  8(b),  14, 
18  U.S.C.A. 

68.  Indictment  and  Information  <*=  124(1) 

There  is  a  strong  federal  policy  favor¬ 
ing  joinder.  Fed.Rules  Crim.Proc.  rules 
8(b),  14,  18  U.S.C.A. 

69.  Indictment  and  Information  <*=>127 
Predominant  factor  in  analysis  of  a 

joinder  problem  is  commonality  of  proof. 
Fed.Rules  Crim.Proc.  rules  8(b),  14,  18  U.S. 
C.A. 

70.  Indictment  and  Information  <^=>127 
When  there  is  a  substantial  degree  of 

overlap  in  evidence  that  will  be  adduced  to 
prove  separate  charges,  various  allegations 
may  be  joined.  Fed.Rules  Crim.Proc.  rules 
8(b),  14,  18  U.S.C.A. 

71.  Criminal  Law  <s=>618 

Conspiracy  charged  in  count  one  of  in¬ 
dictment  and  its  substantive  offenses  was 
not  subject  to  being  severed  from  conspir¬ 
acy  charged  in  count  23  of  indictment  and 
its  substantive  offenses  where  first  conspir¬ 
acy  allegedly  had  as  its  objective  the  collec¬ 
tion  of  data  by  illegal  means  and  the  second 
conspiracy  a  cover-up  of  the  activities. 
Fed.Rules  Crim.Proc.  rules  8(b),  14,  18  U.S. 
C.A. 


72.  Criminal  Law  «=>618 

Perjury  counts  were  so  intimately  con¬ 
nected  with  second  conspiracy  charge  in 
indictment  that  severance  of  perjury  counts 
from  indictment  was  uncalled  for.  Fed. 
Rules  Crim.Proc.  rules  8(b),  14,  18  U.S.C.A. 

73.  Conspiracy  <*=*45 

Perjury  charges,  even  if  severed  from 
indictment,  were  admissible  since  alleged 
perjury  was  material  and  relevant  to 
charge  of  conspiracy  to  avoid  detection. 

74.  Indictment  and  Information  <*=*127 
Indictment  properly  joined  a  series  of 

acts  or  transactions  within  meaning  of  rule 
on  joinder  where  it  charged  defendant  with 
a  multifaceted  scheme  with  a  consistent, 
logically  interlocked  set  of  goals,  in  further¬ 
ance  of  which  overlapping  groups  of  de¬ 
fendants  allegedly  formed  two  conspiracies 
and  committed  substantive  offenses.  Fed. 
Rules  Crim.Proc.  rules  8(b),  14,  18  U.S.C.A. 

75.  Criminal  Law*  <*=618,  622(1) 

District  court  is  not  required  to  sever 
defendants  and  counts  joinable  unless  join¬ 
der  is  prejudicial.  Fed.Rules  Crim.Proc. 
rules  8(b),  14,  18  U.S.C.A. 

76.  Criminal  Law  <§=>1166(6) 

Since  evidence  as  to  each  count  and 
defendant  would  be  admissible  at  separate 
trials,  there  would  be  no  prejudice  to  de¬ 
fendants’  right  to  a  fair  trial  by  trying  case 
as  presently  joined.  Fed.Rules  Crim.Proc. 
rules  8(b),  14,  18  U.S.C.A. 

77.  Criminal  Law  <*=  622(2) 

Motion  of  two  defendants  to  sever  was 
not  subject  to  being  granted  on  ground  that 
there  would  be  prejudicial  spillover  if  de¬ 
fendants  were  tried  with  other  alleged  con¬ 
spirators  because  there  was  a  disparity  of 
evidence  as  to  their  respective  involvement 
in  two  conspiracies.  Fed.Rules  Crim.Proc. 
rules  8(b),  14,  18  U.S.C.A. 

78.  Criminal  Law  <*=  662(1) 

Constitutional  right  of  defendants  to 

confront  witnesses  against  them  would  not 
be  violated  by  introduction  of  reliable  out- 
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of-court  declarations  in  accordance  with  re¬ 
quirements  of  rule.  Fed.Rules  Crim.Proc. 
rule  14,  18  U.S.C.A.;  Fed.Rules  Evid.  rule 
801(dX2XE),  28  U.S.C.A.;  U.S.C.A.Const. 
Amend.  6. 
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MEMORANDUM  OPINION 
CHARLES  R.  RICHEY,  District  Judge. 

I.  BACKGROUND 

On  August  15,  1978,  a  United  States 
Grand  Jury  empanelled  by  the  United 
States  District  Court  for  the  District  of 
Columbia  returned  a  twenty-eight  count  in¬ 
dictment  against  eleven  individuals.  In- 

1.  Wolfe  is  named  in  Count  One  as  an  unindict¬ 
ed  co-conspirator  along  with  Michael  J.  Meis- 
ner.  On  May  13,  1977,  Wolfe  entered  a  guilty 
plea  to  a  charge  of  fraudulent  use  of  a  govern¬ 
ment  seal,  a  felony.  In  exchange  for  his  plea, 
the  government  agreed  not  to  charge  him  with 
any  other  possible  violations  arising  out  of 


dieted  are:  Mary  Sue  Hubbard,  Jane  Kem- 
ber,  Morris  Budlong,  Henning  Heldt,  Duke 
Snider,  Gregory  Willardson,  Richard  Wei¬ 
gand,  Mitchell  Hermann,  Cindy  Raymond, 
Gerald  Bennett  Wolfe,  and  Sharon  Thomas. 
Nine  of  the  defendants  are  currently  under 
the  jurisdiction  of  the  Court  and  two,  Kem- 
ber  and  Budlong,  are  in  Great  Britain, 
where  extradition  proceedings  are  pending. 
Of  the  nine  individuals  before  the  Court, 
the  Grand  Jury  indicated  its  belief  that 
seven  of  the  defendants,  Hubbard,  Heldt, 
Snider,  Weigand,  Willardson,  Raymond,  and 
Hermann,  held  official  positions  within  the 
United  States  Branch  of  the  Guardian’s  Of¬ 
fice  of  the  Church  of  Scientology.  The 
other  two,  Wolfe  and  Thomas,  are  charged 
with  being  agents  of  the  Guardian’s  Office. 

Counts  One  and  Twenty-three  charge  the 
defendants  with  conspiracy.  The  Count 
One  conspiracy  charges  each  of  the  defend¬ 
ants  except  Wolfe  1  with  conspiring  to  col¬ 
lect,  by  covert  means,  data  relating  to  the 
Church  of  Scientology,  its  founder  L.  Ron 
Hubbard,  and  other  Church  members,  which 
was  in  the  possession  of  the  United  States 
Department  of  Justice,  the  Department  of 
the  Treasury’s  Internal  Revenue  Service, 
and  the  Office  of  the  United  States  Attor¬ 
ney  for  the  District  of  Columbia.  Count 
Tv/enty-three  alleges  that  the  defendants, 
except  for  Thomas,  conspired  to  cover  up 
the  scope  of  these  activities  after  two 
agents  of  the  Church,  Michael  J.  Meisner 
and  Wolfe,  were  caught  inside  the  United 
States  Courthouse  with  fake  IRS  creden¬ 
tials. 

Counts  Two  through  Twenty-two  charge 
the  defendants  with  various  offenses  in  fur¬ 
therance  of  the  conspiracy  in  Count  One. 
Count  Tw’o  charges  all  of  the  defendants 
except  Wolfe,  Thomas,  and  Weigand  with 
the  interception  or  aiding  and  abetting  the 
interception  of  wire  or  oral  communications 
in  violation  of  18  U.S.C.  §  2511(lXa). 

three  separate  entries  into  the  courthouse  using 
a  false  IRS  identification  card.  Michael  J. 
Meisner  is  in  the  protective  custody  of  the 
United  States  Marshal’s  Service  and  is  expect¬ 
ed  to  testify  for  the  government  at  the  trial  of 
this  case. 
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Counts  Three  through  Eight,  Fourteen,  Fif¬ 
teen,  Nineteen  and  Twenty  charge  the  de- 
dants  with  second  degree  burglary  or 
ig  and  abetting  such  a  crime  under  22 
.Code  1801(b).  Counts  Nine  through 
"Thirteen,  Sixteen  through  Eighteen,  Twen¬ 
ty-one  and  Twenty-two  charge  the  defend¬ 
ants  with  the  theft  of  government  property 
or  aiding  or  abetting  such  theft  in  violation 
of  18  U.S.C.  §  641. 

Counts  Twenty-four  through  Twenty- 
eight  charge  the  defendants  with  various 
offense  in  furtherance  of  the  conspiracy 
charged  in  Count  Twenty-three.  Count 
Twenty-four  charges  each  of  the  defend¬ 
ants  except  Thomas  with  obstruction  of  jus¬ 
tice  in  violation  of  18  U.S.C.  §  1503.  Count 
Twenty-five  through  Twenty-eight  charge 
the  defendant  Wolfe  with  false  declarations 
before  a  Grand  Jury  in  violation  of  18 
U.S.C.  §  1623. 

The  defendants’  counsel  have  requested 
that  oral  argument  on  their  pretrial  mo¬ 
tions  be  held  in  three  phases.  The  Court 
has  determined  that  oral  argument  will  not 
be  necessary.  Under  Rule  l-9(f)  of  the 
United  States  District  Court  for  the  District 
of  Columbia  Rules,  this  decision  is  “within 
the  sole  discretion  of  the  court.” 

COUNT  ONE  OF  THE  INDICTMENT 
IS  NOT  DUPLICITOUS;  IT  PROPER¬ 
LY  ALLEGES  A  SINGLE  CONSPIR¬ 
ACY. 

The  defendants  move  to  dismiss  Count 
One  of  the  indictment  on  the  ground  that  it 
improperly  charges  more  than  one  conspir¬ 
acy  in  a  single  count.  Count  One  charges 
the  defendants  with  agreeing  to  illegally 
locate  and  obtain  information  in  the  posses¬ 
sion  of  the  United  States  which  relates  to 
the  Church  of  Scientology  and  to  individu¬ 
als,  organizations,  and  agencies  perceived  to 
be  enemies  of  the  Church  of  Scientology. 
In  support  of  the  charge  in  Count  One,  the 
indictment  alleges  fifty-nine  overt  acts 
committed  to  effect  the  objects  and  means 
of  this  conspiracy. 

The  defendants  contend  that  the  allega¬ 
tions  of  this  count  actually  encompass  three 
distinct  conspiracies:  (1)  the  effort  to  ob- 
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tain  information  from  the  Internal  Revenue 
Service  and  the  Tax  Division  of  the  Depart¬ 
ment  of  Justice  concerning  the  govern¬ 
ment’s  effort  to  remove  the  tax  exempt 
status  of  the  Church  of  Scientology;  (2)  to 
protect  the  founder  and  leader  of  the 
Church  of  Scientology,  L.  Ron  Hubbard, 
from  harassment  from  governmental  offi¬ 
cials  in  general,  and,  particularly  to  keep 
him  from  being  subjected  to  an  abuse  of  the 
legal  process  through  the  subpoena  power 
of  the  government;  and  (3)  the  scheme  to 
obtain  documents  from  all  government 
agencies  which  had  been  withheld  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
§  552. 

The  defendants  contend  that  this  joinder 
of  three  conspiracies  in  one  count  of  the 
indictment  violates  Kotteakos  v.  United 
States ,  328  U.S.  750,  66  S.Ct.  1239,  90  L.Ed. 
1557  (1946).  In  Kotteakos,  the  Supreme 
Court  reversed  the  convictions  of  defend¬ 
ants  who  were  charged  in  a  one-count  in¬ 
dictment  with  a  conspiracy  to  obtain  fraud¬ 
ulent  loans  through  the  National  Housing 
Act.  Id.  at  752-63,  66  S.Ct.  1239.  At  the 
center  of  the  conspiracy  was  one  man  who 
arranged  the  fraudulent  loans  for  a  number 
of  people.  Id.  at  754-55,  66  S.Ct.  1239.  On 
the  appeal  before  the  Supreme  Court,  the 
government  conceded  that  the  indictment 
actually  alleged  several  conspiracies  in  one 
count,  id.  at  752,  66  S.Ct.  1239,  and  the 
Court  ruled  that  such  a  duplicitous  indict¬ 
ment  did  not  constitute  harmless  error.  Id. 
at  767,  66  S.Ct.  1239.  Thus,  Kotteakos  dis¬ 
allows  the  joinder  of  more  than  one  conspir¬ 
acy  in  a  single  count  of  an  indictment. 

[1-3]  This  motion  raises  the  question  of 
what  constitutes  a  single  conspiracy.  In 
ascertaining  whether  there  is  a  single  con¬ 
spiracy  or  separate  conspiracies,  the  crucial 
indicator  is  the  nature  of  the  conspiratorial 
agreement  itself.  United  States  v.  Varelli, 
407  F.2d  735,  742  (7th  Cir.  1969),  cert  de¬ 
nied,  405  U.S.  1040,  92  S.Ct.  1311,  31 
L.Ed.2d  581  (1971).  However,  since  the 
agreement  is  rarely  explicit  and  in  writing, 
its  nature  must  be  inferred  from  the  con¬ 
duct  of  the  alleged  conspirators.  Simply 
because  the  overt  acts  which  constitute  the 
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means  and  objectives  of  the  conspiracy  can 
logically  be  grouped  into  separate  catego¬ 
ries  does  not  demonstrate  that  more  than  a 
single  conspiracy  is  involved.  See  Braver - 
man  v.  United  States,  317  U.S.  49,  53,  63 
S.Ct.  99,  87  L.Ed.  23  (1942),  United  States  v. 
Johnson ,  337  F.2d  180,  185  (4th  Cir.  1964), 
aff’d,  383  U.S.  169,  86  S.Ct.  749,  15  L.Ed.2d 
681  (1966),  citing  Frohwerk  v.  United 
States,  249  U.S.  204,  210,  39  S.Ct.  249,  63 
L.Ed.  561  (1919).  Even  if  the  defendants 
are  correct  in  pointing  out  that  there  must 
be  some  linkage  between  what  can  logically 
be  treated  as  separate  agreements,  the  de¬ 
fendants  are  not  correct  in  asserting  that 
the  acts  alleged  in  Count  One  of  the  indict¬ 
ment  in  this  case  lack  such  linkage. 

[4]  Two  key  factors  control  the  contours 
of  a  conspiratorial  agreement:  “the  persons 
privy  thereto,  and  the  objectives  encom¬ 
passed  therein.”  Note,  Federal  Treatment 
of  Multiple  Conspiracies,  57  Col.L.Rev.  387, 
387  (1957)  (citations  omitted),  cited  in  Unit¬ 
ed  States  v.  Varelli,  407  F.2d  at  743.  In 
this  case,  there  is  a  large  overlap  between 
the  people  involved  in  the  “three  conspira¬ 
cies”  as  claimed  by  the  defendants.  Of  the 
ten  defendants  named  in  Count  One,  only 
one  has  no  involvement  in  the  first  conspir¬ 
acy  as  defined  by  the  defendants;  only  one 
has  no  involvement  in  the  second  conspiracy 
as  defined  by  the  defendants;  and  only 
three  have  no  involvement  in  the  third  con¬ 
spiracy  as  defined  by  the  defendants.  Since 
so  many  of  the  same  people  are  engaged  in 
each  of  these  three  supposedly  separate  con¬ 
spiracies,  it  is  logical  to  conclude  that  dis¬ 
tinct  agreements  were  not  made  but,  rath¬ 
er,  a  single  agreement  encompassing  each 
of  the  distinct  objectives  was  made  by  each 
conspirator. 

[5]  The  second  factor,  which  as  previ¬ 
ously  indicated,  often  demonstrates  a  link¬ 
age  between  individuals  so  that  an  agree¬ 
ment  can  be  inferred  is  the  objectives  en¬ 
compassed  by  the  behavior  of  the  conspira¬ 
tors.  In  Kotteakos,  there  was  more  than  a 
single  conspiracy  because  each  person  who 
attempted  to  get  a  loan  through  the  central 
figure  had  no  interest  in  whether  the  other 
people  trying  to  get  similar  fraudulent 


loans  succeeded  or  not.  See  Blumenthal  v. 
United  States,  332  U.S.  539,  558,  68  S.Ct. 
248,  92  L.Ed.  154  (1947).  The  absence  of 
any  stake  in  the  ventures  of  others  made  a 
single  conspiracy  unlikely.  In  this  case,  the 
government  alleges  a  single  objective:  to 
illegally  locate  and  obtain  information  in 
the  possession  of  the  United  States  which 
relates  to  the  Church  of  Scientology  and  to 
individuals,  organizations,  and  agencies  per¬ 
ceived  to  be  enemies  of  the  Church  of 
Scientology.  The  alleged  conspirators  are 
all  allegedly  members  of  the  Church.  Their 
interest  in  advancing  the  Church’s  interest 
would  be  assisted  in  each  of  the  three  con¬ 
spiracies  as  described  by  the  defendants. 
Accordingly,  there  is  a  sufficient  stake  by 
each  defendant  in  the  entire  venture  or 
conspiracy. 

[6]  Therefore,  the  Court  finds  that 
there  is  a  linkage  between  the  separate 
objectives  of  Count  One,  and  it  properly 
alleges  a  single  conspiracy.  Thus,  the  mo¬ 
tion  of  the  defendants  to  dismiss  the  first 
count  of  the  indictment  is  denied. 

III.  THE  FEDERAL  STATUTE  PRO¬ 
SCRIBING  THE  INTERCEPTION  OF 
ORAL  COMMUNICATIONS  MUST 
BE  READ  TO  REQUIRE  A  FEDER¬ 
AL  NEXUS  IN  ORDER  TO  PASS 
CONSTITUTIONAL  MUSTER,  AND 
SUCH  A  NEXUS  IS  PRESENTED  IN 
THIS  CASE. 

The  defendants  have  moved  to  dismiss 
Count  Two  of  the  indictment  which  charges 
a  violation  of  section  2511(lXa)  of  Title  18 
U.S.C.,  the  federal  provision  prohibiting 
eavesdropping.  The  defendants  move  to 
dismiss  on  the  ground  that  the  statute  ex¬ 
ceeds  the  bounds  of  Congressional  authority 
to  legislate. 

Section  2511(lXa)  provides  criminal  pen¬ 
alties  for  anyone  who  “wilfully  intercepts, 
endeavors  to  intercept,  or  procures  any  oth¬ 
er  person  to  intercept  or  endeavor  to  inter¬ 
cept,  any  wire  or  oral  communication.” 
Section  2511(lXa)  is  supplemented  by  sec¬ 
tion  2511(lXbXi-iv)  w'hich  prohibits  the  in¬ 
terception  of  “oral  communications  through 
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the  use  of  equipment  under  circumstances 
which  involve  or  affect  interstate  com- 
^  ~  ^erce.”  The  defendants  are  not  charged 
h  violating  the  latter  section. 

^  [7]  The  Constitution  has  explicit  protec¬ 

tions  against  excessive  concentration  of 
power  in  the  federal  government.  Power  is 
allocated  among  the  federal  government 
and  the  states  by  specifying  those  powers 
the  Congress  might  exercise  and  by  empha¬ 
sizing  in  the  tenth  amendment  that  undele¬ 
gated  powers  were  reserved  to  the  states  or 
respectively  to  the  people.  Accordingly, 
Congress  has  authority  to  act  only  with 
respect  to  the  powers  specified  in  the  Con¬ 
stitution.  See  G.  Gunther,  Constitutional 
Law  81  (1975). 

Section  2511(lXbXi-iv)  was  enacted  by 
the  Congress  in  accordance  with  its  power 
over  interstate  commerce.  In  enacting  sec¬ 
tion  2511(lXa)  the  Congress  was  not  at  all 
clear  w’here  they  derived  the  power  to  pro¬ 
hibit  “any  person  ...  to  intercept 
any  .  .  .  oral  communica¬ 

tion.”  In  fact,  Congress  expressed  doubt 
over  its  authority  to  legislate  in  such  a 
broad  fashion.  The  Senate  Report  accom¬ 
panying  Title  III  of  the  Omnibus  Crime 
-  Control  and  Safe  Street  Act  of  1968,  in 
ich  this  section  was  enacted,  states: 

The  broad  prohibition  of  subparagraph 
[2511(1)]  (a)  is  also  applicable  to  the  inter¬ 
ception  of  oral  communications.  The  in¬ 
terception  of  such  communications,  how¬ 
ever,  does  not  necessarily  interfere  with 
the  interstate  or  foreign  communications 
network,  and  the  extent  of  the  constitu¬ 
tional  power  of  Congress  to  prohibit  such 
interception  is  less  clear  than  in  the  case 
of  interception  of  wire  communications. 
Sen.Rep.No.90-1097,  90th  Cong.,  2d  Sess., 
reprinted  in  1968  U.S.Code  Cong.  &  Admin. 
News  at  2180-81. 

The  defendants  contend  that  section 
2511(lXa)  exceeds  the  authority  of  Congress, 
to  legislate,  and  that  Congress  has  made  no 
attempt  to  tie  this  section  to  an  enumerated 
power  of  Congress.  However,  one  court 
has  given  this  section  a  judicial  gloss  in 
order  to  save  its  constitutionality.  In  Unit¬ 
ed  States  v.  Burroughs,  564  F.2d  1111  (4th 


Cir.  1977),  two  management  employees  of  J. 
P.  Stevens  Company  were  indicted  for  in¬ 
tercepting  oral  communications  of  union  or¬ 
ganizers.  Id.  at  1113.  The  jury  returned  a 
verdict  of  guilty,  but  the  court  granted  the 
defendants’  motion  for  a  judgment  of  ac¬ 
quittal  because  the  government  had  failed 
to  provide  the  necessary  evidence  of  a  fed¬ 
eral  nexus.  Id.  The  U.S.  Court  of  Appeals 
for  the  Fourth  Circuit  upheld  the  district 
court’s  result,  and  held  that  “because  sub¬ 
section  (lXa)  does  not  specify  any  particular 
basis  for  jurisdiction,  we  are  of  the  opinion 
that  proof  of  any  rational  basis  would  be 
adequate.”  Id.  at  1115.  Thus,  the  Bur¬ 
roughs  decision,  relied  upon  by  the  govern¬ 
ment  in  this  case,  merely  requires  that 
“some  basis  for  federal  jurisdiction  be  es¬ 
tablished  at  trial.”  Id.  (emphasis  in  origi¬ 
nal). 

The  defendants  strongly  urge  this  Court 
not  to  follow  the  Burroughs  case.  Accord¬ 
ing  to  the  defendants,  where  statutory  lan¬ 
guage  and  legislative  intent  is  clear,  courts 
will  not  construe  a  criminal  statute  so  as  to 
limit  its  natural  scope  only  to  those  cases 
which  wmuld  be  within  Congress’  power. 
Citing  Aptheker  v.  Secretary  of  State,  378 
U.S.  500,  515-16,  84  S.Ct.  1659,  12  L.Ed2d 
992  (1964);  Yu  Cong  Eng  v.  Trinidad,  271 
U.S.  500,  46  S.Ct.  619,  70  L.Ed.  1059  (1925); 
James  v.  Bowman,  190  U.S.  127,  23  S.Ct. 
678,  47  L.Ed.  979  (1902);  United  States  v. 
Steffens,  100  U.S.  82,  98-99,  25  L.Ed.  550 
(1879);  United  States  v.  Reese,  92  U.S.  214, 
23’  L.Ed.  563  (1875). 

[8]  The  defendants  and  the  government 
agree  that  a  court  can  construe  a  statute  to 
avoid  a  constitutional  difficulty  if  such  a 
construction  is  “fairly  possible.”  See  Swain 
v.  Pressley,  430  U.S.  372,  378  n.  11,  97  S.Ct. 
1224,  51  L.Ed.2d  411  (1977)  quoting  Crowell 
v.  Benson,  285  U.S.  22,  62,  52  S.Ct.  285,  76 
L.Ed.  598  (1966).  However,  the  parties  dis¬ 
agree  whether  this  statute  is  susceptible  to 
a  limiting  construction. 

[9]  The  Court  finds  that  it  will  accept 
the  narrowing  gloss  on  the  statute  in  order 
to  save  its  constitutionality.  See  Scales  v. 
United  States,  367  U.S.  203,  221-22,  81  S.Ct. 
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1469,  6  L.Ed.2d  782  (1961).  Accordingly,  as 
did  the  court  in  Burroughs,  the  Court  finds 
that  the  statute  requires  some  federal  nex¬ 
us  as  an  essential  element  thereof. 

In  making  this  determination,  the  Court 
is  aware  that  the  defendants  have  raised  a 
very  serious  challenge  to  the  facial  validity 
of  this  statute.  However,  two  other  courts 
have  upheld  its  validity,  see  United  States 
v.  Burroughs,  564  F^d  1111  (4th  Cir.  1977); 
United  States  v.  Perkins,  383  F.Supp.  922 
(N.D.Ohio  1974)  (holding  that  there  is  a 
constitutional  basis  for  the  action  of  Con¬ 
gress  in  enacting  section  2511(lXa)  to  pro¬ 
tect  the  right  of  privacy  from  incursions  by 
private  individuals).  Moreover,  the  defend¬ 
ants  concede  that  the  actions  alleged  in  the 
indictment  constitute  crimes  at  the  common 
law;  thus,  a  judicial  modification  of  the 
statute  will  not  create  any  notice  problems 
to  the  defendants. 

[10]  The  Grand  Jury  has  anticipated  the 
Burroughs  problem  and  has  alleged  a  feder¬ 
al  nexus  in  the  indictment.  The  indictment 
charges  that  the  defendants  intercepted 
oral  communications  made  during  a  meet¬ 
ing  of  agents  and  employees  of  the  Internal 
Revenue  Service  of  the  United  States  De¬ 
partment  of  the  Treasury,  held  at  the  IRS 
headquarters  in  the  District  of  Columbia. 
Accordingly,  the  Motion  of  the  defendants 
to  dismiss  Count  Two  is  denied. 

IV.  COUNT  TWENTY-THREE  OF  THE 
INDICTMENT  PROPERLY  IN¬ 
CLUDES  THE  OBSTRUCTION  OF  A 
CRIMINAL  INVESTIGATION  AS  AN 
OBJECTIVE  OF  THE  CONSPIRACY. 

The  defendants  move  to  dismiss  a  portion 
of  Count  Twenty-three  of  the  indictment, 
which  charges  a  conspiracy  in  violation  of 
18  U.S.C.  §  371.  The  indictment  specifies 
four  objects  of  the  Count  23  conspiracy:  (1) 
to  obstruct  justice  in  violation  of  18  U.S.C. 
§  1503;  (2)  to  obstruct  a  criminal  investiga¬ 
tion  in  violation  of  18  U.S.C.  §  1510;  (3)  to 
harbor  and  conceal  a  fugitive  from  arrest  in 
violation  of  18  U.S.C.  §  1071;  and  (4)  to 
make  false  declarations  in  violation  of  18 
U.S.C.  §  1623.  The  defendants  wish  to 
have  stricken  the  portion  of  Count  Twenty- 


three  which  alleges  as  an  objective  of  the 
conspiracy  violations  of  section  1510 — to  ob¬ 
struct  a  criminal  investigation. 

[1L 12]  Section  1510  was  enacted  to  de¬ 
ter  coercion  of  potential  witnesses  and  has 
been  interpreted  to  exclude  coercion  of  ac¬ 
complices  from  its  coverage.  See  United 
States  v.  Cameron,  460  F.2d  1394,  1401- 
1402  (5th  Cir.  1972).  The  rationale  is  that 
this  section  was  enacted  to  protect  a  wit¬ 
ness  against  intimidation  or  coercion  by  a 
third  party  who  is  attempting  to  prevent 
the  witness  from  supplying  or  communicat¬ 
ing  information  to  a  federal  investigator. 
House  Report  No.  90-658,  1967  U.S.Code 
Cong.  &  Admin.News  at  1762.  According 
to  the  defendants,  an  accomplice  or  co-con¬ 
spirator,  may  be  punished  under  other  sec¬ 
tions  such  as  obstruction  of  justice,  but  not 
under  section  1510,  if  he  has  merely  im¬ 
posed  silence  on  an  accomplice. 

The  government  contends  that  the  allega¬ 
tions  of  Count  Twenty-three  plainly  make 
out  a  violation  of  section  1510  as  an  object 
of  the  conspiracy.  According  to  the 
government,  the  “accomplice’*  rule  is  not 
applicable  to  this  case  because  the  unindict¬ 
ed  co-conspirator,  Michael  Meisner,  at  one 
point  withdrew  from  the  conspiracy,  and  it 
was  not  until  his  withdrawal  that  the  con¬ 
spirators  agreed  to  obstruct  a  criminal  in¬ 
vestigation  in  violation  of  section  1510. 
Thus,  the  unindicted  co-conspirator  became 
a  victim  of  the  section  1510  objective  when 
he  was  no  longer  an  accomplice. 

The  defendants  reject  the  plausibility  of 
this  analysis  in  their  reply  to  the  govern¬ 
ment’s  opposition,  and  further  contend  that 
the  indictment  fails  to  allege  that  the  unin¬ 
dicted  co-conspirator  ever  withdrew  from 
the  conspiracy.  Thus,  according  to  the  de¬ 
fendants,  the  government  is  improperly  at¬ 
tempting  to  amend  the  indictment,  or  has 
improperly  joined  more  than  a  single  con¬ 
spiracy  in  one  count. 

The  Court  finds  that  the  indictment 
makes  out,  as  an  objective  of  the  conspiracy 
in  Count  Twenty-three,  a  violation  of  sec¬ 
tion  1510.  Many  of  the  overt  acts  alleged 
in  the  indictment  under  Count  Twenty- 
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fense  is  not  an  essential  element  of  the 
crime  charged — conspiracy  under  section 


three  support  the  government's  claim  that 
an  objective  of  the  conspiracy  was  to  en¬ 
gage  in  conduct  in  violation  of  section  1510. 
See  Indictment  Count  Twenty-three,  \  35- 
41,  44-45. 

[13]  In  addition,  in  the  context  of  a 
co-conspirator  who  has  resigned  from  the 
conspiracy,  there  can  be  no  such  “accom¬ 
plice"  rule.  The  rationale  behind  section 
1510  completely  supports  its  use  in  such  a 
situation.  When  an  organized  group  at¬ 
tempts  to  prevent  one  of  its  members  from 
withdrawing  from  a  conspiracy,  surrender¬ 
ing  to  federal  investigators,  and  detailing 
the  criminal  offenses  committed  by  the  oth¬ 
er  members  of  the  group,  plainly  a  violation 
of  section  1510  is  made  out.  See  H.Rep.No. 
98-658,  1967  U.S.Code  Cong.  &  Admin. 
News  at  1762;  United  States  v.  Cameron, 
460  F.2d  at  1402  (“There  is  no  hint  in  the 
proof  of  force,  threats,  intimidation  and 
perhaps  none  of  misrepresentation."). 

[14]  Furthermore,  the  indictment  clear¬ 
ly  is  precise  enough  to  allege  violations  of 
section  1510  as  an  objective  of  the  Count 
Twenty-three  conspiracy.  See  United 
States  v.  Lippman,  492  F.2d  314,  317  (6th 
Cir.  1974),  cert  denied,  419  U.S.  1107,  95 
S.Ct.  779,  42  L.Ed.2d  803  (1975).  The  Court 
rejects  the  defendants'  contention  that  the 
indictment  must  specifically  allege  that  the 
unindicted  co-conspirator  withdrew  from 
the  conspiracy  prior  to  the  section  1510 
objectives.  If  the  indictment  makes  out  a 
claim  that  violations  of  section  1510  were 
an  objective  of  the  conspiracy,  the  Court  is 
unable  to  fathom  any  reason  why  the  in¬ 
dictment  must  specifically  allege  facts 
which  remove  the  possibility  that  the  so- 
called  “accomplice”  rule  can  be  invoked  by 
the  defendants.  The  indictment  need  not 
anticipate  every  possible  defense  the  de¬ 
fendants  might  raise  in  order  to  survive  a 
motion  to  dismiss.  Moreover,  a  reading  of 
the  indictment  in  this  case  makes  clear  that 
the  unindicted  co-conspirator  did  at  one 
point  attempt  to  withdraw  from  the  con¬ 
spiracy.  The  fact  that  this  information  is 
alleged  in  the  overt  acts  rather  than  the 
charging  paragraph  is  not  significant  be¬ 
cause  the  absence  of  the  “accomplice"  de- 


371. 

[15, 16]  Finally,  the  defendants  contend 
that  the  agreement  to  victimize  the  unin¬ 
dicted  co-conspirator  in  violation  of  section 
1510  is  only  alleged  against  certain  defend¬ 
ants,  thus  it  is  wholly  separate  and  cannot 
be  prosecuted  along  with  the  other  agree¬ 
ment  under  Kotteakos  v.  United  States,  328 

U. S.  750,  66  S.Ct.  1239,  90  L.Ed.  1557  (1946). 
The  Court  finds  no  merit  in  this  contention. 
The  scope  of  the  conspiracy  is  determined 
by  the  scope  of  the  agreement  between  the 
conspirators.  Since  the  agreement  is  sel¬ 
dom  visible,  inferences  must  be  made  ac¬ 
cording  to  the  stake  of  the  conspirators  in 
the  venture  and  the  relations  of  the  parties 
to  the  separate  activities.  In  this  count, 
there  is  a  substantial  overlap  between  the 
parties  involved  in  each  separate  action,  and 
the  separate  objectives  each  are  consistent 
with  and  support  the  overall  objective; 
thus,  the  conspirators  each  had  a  similar 
stake  in  the  success  of  the  several  objec¬ 
tives.  Therefore,  the  appropriate  inference 
is  that  one  agreement  was  made,  and  each 
objective  was  merely  a  means  to  achieve 
the  purposes  of  the  overall  agreement.  See 
pages  71  and  72  supra. 

Accordingly,  the  motion  of  the  defend¬ 
ants  to  dismiss  portions  of  Count  Twenty- 
three  relating  to  offenses  under  18  U.S.C. 
§  1510  is  denied. 

V.  COUNT  TWENTY-FOUR  OF 
THE  INDICTMENT  PROPERLY 
CHARGES  OBSTRUCTION  OF  JUS¬ 
TICE  BY  CONCOCTING  FALSE  TES¬ 
TIMONY  FOR  AN  INVESTIGATION 
CARRIED  OUT  IN  CONJUNCTION 
WITH  A  GRAND  JURY  PROCEED¬ 
ING. 

Count  Twenty-four  of  the  indictment 
charges  eight  of  the  defendants  with  ob¬ 
structing  justice  in  violation  of  18  U.S.C. 
§  1503.  In  pertinent  part,  section  1503  pro¬ 
vides  criminal  penalties  for: 

Who[m]ever  corruptly,  or  by  threat  or 

force,  or  by  any  threatening  letter  or 
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communication,  endeavors  to  influence, 
intimidate,  or  impede  any  witness,  in  any 
court  of  the  United  States  ...  or 
any  grand  jury  ...  or  officer  in  or 
of  any  court  of  the  United  States  .  . 

or  corruptly  or  by  threats  or  force,  or  by 
any  threatening  letter  or  communication, 
influences,  obstructs,  or  impedes,  or  en¬ 
deavors  to  influence,  obstruct,  or  impede, 
the  due  administration  of  justice  . 

The  defendants  contend  that  there  are 
two  defects  in  Count  Twenty-four:  (1) 
Count  Twenty-four  charges  no  more  than 
the  preparation  of  false  testimony,  and  this 
alone  is  insufficient  to  constitute  a  violation 
of  section  1503;  and  (2)  there  is  no  charge 
of  interfering  with  a  judicial  proceeding  as 
required  by  section  1503. 

According  to  the  defendants,  the  prepara¬ 
tion  of  false  testimony  cannot  in  isolation 
be  construed  to  be  an  obstruction  of  justice. 
The  defendants  candidly  point  out  that 
some  courts  have  held  that  false  statements 
alone  can  support  a  conviction  under  section 
1503.  See  United  States  v.  Partin ,  552  F.2d 
621,  630-31  (5th  Cir.)  cert,  denied,  434  U.S. 
903,  98  S.Ct.  298,  54  L.Ed.2d  189  (1977); 
United  States  v.  Cohn,  452  F.2d  881,  883-84 
(2d  Cir.  1971),  cert  denied,  405  U.S.  975,  92 
S.Ct.  1196,  31  L.Ed.2d  249  (1972).  However, 
the  defendants  contend  that  the  better-rea¬ 
soned  opinions  and  those  approved  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  hold  that  prosecutions 
for  the  giving  of  misleading  testimony  is 
not  permissible  under  18  U.S.C.  §  1503. 
Citing  United  States  v.  Jackson,  168  U.S. 
App.D.C.  198,  201  n.  11,  513  F.2d  456,  459  n. 
11  (1975);  United  States  v.  Essex,  407  F.2d 
214  (6th  Cir.  1969). 

According  to  the  Court  in  Essex ,  section 
1503  was  enacted  to  reach  contemptuous 
conduct  occurring  away  from  the  court  Id. 
at  216.  Furthermore,  the  court  in  Essex 
found  that  perjury  alone  lacks  the  essential 
element  of  obstruction.  Id.  at  218.  And,  in 
the  facts  presented  in  Essex,  the  court 
found  that  the  defendant  may  have  per¬ 
jured  herself  but  she  did  not  endeavor  to 
influence  or  interfere  with  officers,  jurors, 


or  witnesses  within  the  meaning  of  18 
U.S.C.  §  1503.  Id.  The  defendants  contend 
that  as  in  Essex,  Count  Twenty-four  must 
be  dismissed  because  it  alleges  no  more 
than  the  preparation  of  false  testimony. 

[17, 18]  The  Court  finds  that  Count 
Twenty-four  in  the  indictment  in  this  case 
is  distinguishable  from  the  charge  in  Essex. 
In  Essex,  the  defendant  was  charged  with 
no  more  than  submitting  a  false  affidavit  in 
support  of  Jimmy  Hoffa’s  motion  for  a  new 
trial.  The  court  stressed  that  the  defend¬ 
ant  was  not  charged  with  endeavoring  to 
influence  or  interfere  with  officers,  jurors, 
or  witnesses.  Id.  at  218.  In  this  case,  the 
defendants  are  not  charged  in  Count  Twen¬ 
ty-four  with  merely  giving  false  testimony 
before  the  Grand  Jury.  Count  Twenty-four 
charges  that  the  defendants: 

willfully  and  knowingly,  would  and  did 
corruptly  influence,  obstruct  and  impede 
and  would  and  did  corruptly  endeavor  to 
influence,  obstruct  and  impede  the  due 
administration  of  justice  in  connection 
with  the  investigation  referred  to  in 
paragraph  three  (3)  of  this  Count,  by 
preparing  and  assisting  in  the  giving  of 
false  and  misleading  statements  and  in¬ 
formation,  for  the  purpose  of  concealing 
and  causing  to  be  concealed  the  identities 
of  the  persons  who  were  responsible  for, 
participated  in,  and  had  knowledge  of  (a) 
the  activities  which  were  the  subject  of 
the  said  investigation  and  judicial  pro¬ 
ceedings,  and  (b)  other  illegal  and  im¬ 
proper  activities. 

By  charging  the  defendants  with  preparing 
and  assisting  in  the  giving  of  false  and 
misleading  testimony  in  order  to  impede  the 
investigatory  function  of  the  Grand  Jury, 
the  indictment  in  Count  Twenty- four  steps 
beyond  mere  perjury  and  properly  alleges 
an  obstruction  of  justice  under  section  1503. 
The  Court  is  not  prepared  to  hold  that 
nothing  short  of  bribery,  intimidation  or 
threats  suffices  to  state  an  offense  under 
section  1503.  Section  1503  does  include  the 
word  “impede.”  Moreover,  in  the  present 
posture  of  this  case,  the  Court  cannot  say 
that  the  government’s  evidence  will  not 
show  intimidation.  The  indictment  need 
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not  specify  the  specific  means  but  must 
only  notify  the  defendants  of  the  nature  of 
the  charge  so  that  they  may  adequately 
prepare  their  defense.  United  States  v. 
Haldeman,  181  U.S.App.D.C.  254,  346,  559 
F.2d  31,  123  (1976)  (per  curiam)  (en  banc), 
cert  denied,  431  U.S.  933,  97  S.Ct  2641,  53 
L.Ed.2d  250  (1977). 

[19, 20]  The  defendants’  second  point  is 
that  Count  Twenty-four  fails  to  allege  that 
the  defendants  obstructed  a  judicial  pro¬ 
ceeding  as  required  by  section  1503.  The 
Court  rejects  this  contention.  The  third 
paragraph  alleges  that: 

The  FBI  and  the  Office  of  the  United 
States  Attorney  for  the  District  of  Co¬ 
lumbia  were  conducting  an  investigation 
which  was  continued  in  conjunction  wTith 
a  Grand  Jury  of  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia, 
which  was  duly  empanelec  and  sworn  on 
or  about  October  13,  1976,  to  determine 
whether  violations  of  the  statutes  of 
United  States  and  of  the  District  of  Co¬ 
lumbia  had  been  committed  in  the  Dis¬ 
trict  of  Columbia  and  elsewhere,  and  to 
identify  the  individuals  who  had  commit¬ 
ted  such  violations. 

The  Court  finds  that  this  allegation  pro¬ 
vides  the  necessary  nexus  to  satisfy  section 
1503’s  requirement  that  there  be  an  ob¬ 
struction  of  a  judicial  proceeding  such  as  a 
Grand  Jury  investigation.  See  United 
States  v.  Haldeman,  181  U.S.App.D.C.  at 
338  n.  229,  559  F.2d  at  115  n.  229. 

Accordingly,  the  defendants’  motion  to 
dismiss  Count  Twenty-four  of  the  indict¬ 
ment  is  denied. 

VI.  THE  DEFENDANTS  HAVE 
FAILED  TO  SHOW  THAT  THE  IN¬ 
DICTMENT  IS  THE  RESULT  OF  A 
BAD  FAITH  PROSECUTION. 

[21]  The  defendants  contend  that  the 
indictment  must  be  dismissed  as  the  instru¬ 
ment  of  a  selective,  discriminatory  and  bad 
faith  prosecution  and  by  reason  of  the 
government’s  gross  misconduct.  To  sup¬ 
port  this  contention,  the  defendants  rely  on 
Yick  Wo  v.  Hopkins,  118  U.S.  356,  6  S.Ct. 
1064,  30  L.Ed.  220  (1886)  and  Fowler  v. 


Rhode  Island,  345  U.S.  67,  73  S.Ct.  526,  97 
L.Ed.  828  (1953).  In  Yick  Wo,  the  board  of 
supervisors  allowed  all  who  were  not  Chi¬ 
nese  but  one,  to  operate  laundries  in  wood¬ 
en  buildings,  but  withheld  consent  from  all 
Chinese.  118  U.S.  at  359,  6  S.Ct  1064.  In 
Fowler,  a  Jehovah’s  Witness  minister  was 
convicted  of  violating  an  ordinance  for 
preaching  in  a  public  park.  345  U.S.  at 
67-68,  73  S.Ct  526.  In  this  case,  the  de¬ 
fendants  are  charged  with  being  burglars, 
thieves,  perjurers,  and  conspirators.  There 
is  no  allegation  that  others  committing  sim¬ 
ilar  acts  have  not  been  prosecuted,  or  that 
the  alleged  behavior  came  within  first 
amendment  protections.  The  Court  finds 
that  the  defendants  have  failed  to  meet  the 
burden  of  establishing  a  prima  facie  case  of 
selective  or  discriminatory  prosecution.  See 
United  States  v.  Berrios,  501  F.2d  1207, 
1212  (2d  Cir.  1974).  There  has  been  abso¬ 
lutely  no  showing  that  any  official  involved 
in  this  prosecution  has  administered  the  law 
in  any  way  but  with  an  equal  hand. 

[22]  Included  with  the  defendants’  mo¬ 
tion  to  dismiss  the  indictment  as  an  instru¬ 
ment  of  bad  faith  prosecution  is  the  request 
to  suppress  evidence  obtained  by  illegal  sur¬ 
veillance.  The  Court  finds  that  there  is  no 
merit  to  this  request.  The  government  has 
filed  seven  affidavits  from  Assistant  United 
States  Attorneys  and  FBI  agents  who  have 
been  involved  in  this  case  since  its  incep¬ 
tion,  stating  that  none  of  the  evidence  to  be 
used  at  trial  or  presented  to  the  Grand  Jury 
was  derived  in  any  wTay  from  electronic 
surveillance.  Therefore,  such  surveillance 
has  no  bearing  on  this  case.  Accordingly, 
the  defendants’  motion  is  denied. 

VII.  THE  INDICTMENT  WILL  NOT  BE 
DISMISSED  ON  THE  GROUND  OF 
PREJUDICIAL  PRE-INDICTMENT 
PUBLICITY  AND  ALLEGED  PROSE¬ 
CUTORIAL  MISCONDUCT.  . 

The  defendants  move  to  dismiss  the  in¬ 
dictment  because:  (1)  prejudicial  pre-indict¬ 
ment  and  pre-trial  publicity  was  generated 
by  the  government  calculated  to  create  a 
climate  of  public  opinion  hostile  to  the  de- 
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fendants  and  to  influence  and  prejudice  the 
grand  jury;  (2)  government  misconduct  be¬ 
fore  the  grand  jury  which  was  calculated  to 
prejudice  the  grand  jury  against  the  de¬ 
fendants;  (3)  government  misconduct  in 
presenting  evidence  to  the  grand  jury  in 
such  a  way  as  to  deprive  it  of  its  capacity  to 
arrive  at  an  informed  independent  judg¬ 
ment  with  regard  to  each  defendant;  (4) 
for  actual  bias  and  prejudice  of  the  grand 
jury;  (5)  for  violation  of  grand  jury  secrecy 
contrary  to  Rule  6(e)  of  the  Federal  Rules 
of  Criminal  Procedure;  (6)  the  indictment 
was  not  founded  on  an  informed,  indepen¬ 
dent  judgment  of  the  grand  jury  with  re¬ 
gard  to  each  defendant;  and  (7)  the  prose¬ 
cution  violated  the  Justice  Department  and 
court  rules  with  respect  to  pre-indictment 
publicity.  In  the  alternative,  the  defend¬ 
ants  request  a  hearing  on  the  government’s 
responsibility  for  the  press  leaks  which  they 
claim  have  marked  this  case,  the  prosecu¬ 
tion’s  conduct  before  the  grand  jury  tend¬ 
ing  to  prejudice  that  body,  the  manner  in 
which  the  prosecution  presented  evidence  to 
the  grand  jury,  and  the  actual  bias  and 
prejudice  of  the  grand  jury. 

[23-25]  The  first  step  in  the  defendants’ 
argument  is  that  there  wras  an  intolerable 
degree  of  prejudicial  pre-indictment  publici¬ 
ty.  However,  the  Court  is  aware  of  no  case 
in  which  an  indictment  was  dismissed  for 
prejudicial  pretrial  publicity.  The  standard 
remedies  for  prejudicial  publicity  are  the 
granting  of  a  continuance  or  a  change  of 
venue.  United  States  v.  Haldeman,  181 
U.S.App.D.C.  254,  282-287,  559  F.2d  31,  59- 
64  (1976)  (per  curiam)  (en  banc),  cert,  de¬ 
nied,  431  U.S.  933,  97  S.Ct.  2641,  53  L.Ed.2d 
250  (1977).  The  defendants  have  sought 
neither  remedy.  Moreover,  voir  dire  is  the 
appropriate  means  for  determining  whether 
a  fair  and  impartial  jury  can  be  selected. 
Jones  v.  Gasch,  131  U.S.App.D.C.  254,  262, 
404  F.2d  1231,  1239  (1967),  cert  denied,  390 
U.S.  1029,  88  S.Ct.  1414,  20  UEd2d  286 
(1968).  Thus,  there  is  no  basis  for  the  de¬ 
fendants’  contention  that  the  indictment 
must  be  dismissed  on  account  of  prejudicial 
pretrial  publicity. 


[26]  The  next  step  in  examining  defend¬ 
ants’  numerous  claims  with  regard  to  pre¬ 
indictment  publicity  is  adding  into  the  pic¬ 
ture  defendants’  allegations  of  prosecutorial 
violations  of  rules  and  regulations  which 
prohibit  feeding  information  to  the  press. 
First,  the  defendants  have  offered  absolute¬ 
ly  no  evidence  linking  the  government  to 
any  press  leaks.  Second,  even  if  govern¬ 
ment  employees  violated  such  regulations, 
the  defendants  have  failed  to  support  their 
claim  that  this  would  give  them  a  right  to 
have  the  indictment  dismissed.  Certainly 
the  government  employees  could  be  pun¬ 
ished,  but  the  Court  is  not  convinced  that 
the  identity  of  the  people  who  create  the 
publicity  should  somehow  change  its  signifi¬ 
cance  when  determining  whether  the  trial 
can  proceed.  The  Court  is  unable  to  find 
any  basis  for  what  would  amount  to  an 
exclusionary  rule.  Applying  the  rule  of 
Stone  v.  Powell,  428  U.S.  465,  489,  96  S.Ct. 
3037, 49  L.Ed.2d  1067  (1976),  on  balance,  the 
social  costs  in  dismissing  an  indictment  be¬ 
cause  of  a  leak  by  the  government  greatly 
outweigh  the  benefits  in  deterrence,  since 
there  are  remedies  already  available  for 
such  government  misconduct. 

[27,28]  The  defendants’  allegations  of 
prosecutorial  misconduct  are  also  unpersua¬ 
sive.  The  government  has  pointed  out  that 
the  defendants  did  not  at  any  time  during 
the  pendency  of  the  grand  jury’s  investiga¬ 
tion  petition  the  Court  for  relief  from  what 
it  now  perceives  to  be  improper  prosecutori¬ 
al  behavior.  The  defendants  have  been  giv¬ 
en  ample  time  to  reply  and  have  offered  no 
explanation  for  their  delay  in  bringing 
these  serious  allegations  to  the  Court’s  at¬ 
tention.  Nevertheless,  in  the  interest  of 
justice,  and  in  view’  of  the  number  of  affi¬ 
davits  filed  by  the  defendants  to  support 
their  claim,  the  Court  will  order  the  govern¬ 
ment  to  produce  the  transcripts  of  the 
Grand  Jury’s  proceedings  for  an  in  camera 
inspection  by  the  Court  See  People  v. 
Sears,  49  I11.2d  14,  273  N.E.2d  380  (1971). 
If  any  improprieties  are  discovered,  they 
will  be  brought  to  the  attention  of  all  coun¬ 
sel,  and  in  that  event  the  Court  will  consult 
with  counsel  to  determine  the  appropriate 
action  to  take  under  the  circumstances. 
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VIII.  PHOTOCOPYING  GOVERNMENT 
DOCUMENTS  THROUGH  THE  USE 
OF  GOVERNMENT  EQUIPMENT 
AND  SUPPLIES  IS  PROHIBITED  BY 
THE  FEDERAL  LARCENY  STAT¬ 
UTE. 

Ten  of  the  substantive  counts  of  the  in¬ 
dictment  in  this  case  charge  violations  of  18 
U.S.C.  §  641.  Each  count  alleging  viola¬ 
tions  of  section  641  track  the  language  of 
the  statute  alleging  that  the  defendants 
“did  wilfully  and  knowingly  steal,  purloin 
and  convert  to  their  own  use  records  and 
things  of  value  of  the  United  States  and  of 
a  department  and  agency  thereof  . 
and  give  the  date  and  time  of  the  alleged 
theft  as  well  as  the  property  involved — 
“documents  and  photocopies  thereof.”  Al¬ 
though  the  indictment  alleges  theft  of  docu¬ 
ments  as  well  as  photocopies,  the  govern¬ 
ment  has  indicated  that  no  originals  were 
stolen.  Instead,  the  government  contends 
that  the  defendants  removed  originals  of 
government  documents  and  made  photo¬ 
copies  of  them  through  the  use  of  govern¬ 
ment  equipment  and  government  supplies, 
and  then  returned  the  original  to  the  agen¬ 
cy.  United  States’  Opposition  to  Defend¬ 
ants’  Motion  to  Dismiss  Counts  Nine 
Through  Thirteen,  Sixteen  Through  Eigh¬ 
teen,  Twenty-one  Through  Twenty-two,  or 
in  the  Alternative,  to  Strike  Surplusage 
From  Said  Counts  at  I  (February  23,  1979). 

The  defendants  contend  that  the  charges 
under  section  641  must  be  dismissed  be¬ 
cause  theft  requires  an  intent  to  perma¬ 
nently  deprive  the  owner  of  his  right  to 
possession,  and  the  indictment  fails  to  al¬ 
lege  that  something  was  permanently  tak¬ 
en.  The  government  in  response  has  at¬ 
tempted  to  predicate  a  violation  of  section 
641  on  two  theories.  The  first  is  that  the 
defendants  stole  the  information  in  the  doc¬ 
uments,  and  the  second  is  that  the  copies, 
allegedly  made  from  government  docu¬ 
ments,  by  means  of  government  resources, 
are  records  of  the  government,  and  thus  the 
copies  were  stolen.  The  Court  finds  that 
the  latter  rationale  will  support  a  violation 
of  section  641,  and  will  not  reach  the  issue 
raised  by  the  former  rationale.  Therefore, 
it  is  unnecessary  to  reach  the  claims  of  the 
defendants  in  this  regard. 


[29,  30]  In  United  States  v.  DiGilio,  538 
F.2d  972  (3d  Cir.)  cert  denied,  429  U.S. 
1038,  97  S.Ct.  733,  50  L.Ed^d  749  (1976),  the 
court  ruled  that  availing  oneself  of  govern¬ 
ment  resources  in  copying  government  doc¬ 
uments  makes  the  duplicate  copies  govern¬ 
ment  property  and  “things  of  value”  within 
the  requirements  of  section  641.  Id.  at 
977-78.  Therefore,  the  indictment’s  claim 
that  the  defendants  violated  section  641  by 
copying  government  documents  through  the 
use  of  government  equipment  withstands 
the  defendants*  motion  to  dismiss  because 
government-owned  copies  were  taken  with 
the  intent  to  permanently  deprive  the  own¬ 
er  of  possession. 

The  Court  will  not  reach  the  question  of 
the  validity  of  the  government’s  alternative 
rationale.  If  section  641  reaches  the  theft 
of  government  information,  as  the  govern¬ 
ment  contends,  serious  first  amendment 
questions  would  be  raised,  and  there  is  am¬ 
ple  legal  authority  to  avoid  those  constitu¬ 
tional  questions  by  interpreting  the  statute 
to  not  include  information  as  a  thing  of 
value. 

In  Pearson  v.  Dodd,  133  U.S.App.D.C. 
279,  410  F.2d  701,  cert .  denied,  395  U.S.  947, 
89  S.Ct.  2021,  23  L.Ed.2d  465  (1969),  the 
court  of  appeals  for  this  circuit  ruled  that 
the  temporary  removal  of  documents  for 
copying  purposes  does  not  result  in  a  tor¬ 
tious  conversion.  Id.  at  708.  If  the  actions 
do  not  constitute  the  tort  of  conversion,  the 
same  actions  should  not  constitute  the  fed¬ 
eral  crime  of  conversion  in  the  absence  of 
some  clearer  indication  of  Congressional  in¬ 
tent  to  change  the  law.  See  Morissette  v. 
United  States,  342  U.S.  246,  262,  72  S.Ct. 
240,  96  L.Ed.  288  (1952).  In  addition,  in  a 
case  completely  devoid  of  first  amendment 
implications,  the  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit  ruled  that  section  641 
must  be  construed  to  include  only  tangible 
property.  Chappell  v.  United  States,  270 
F.2d  274,  277-78  (9th  Cir.  1959).  In  Chap¬ 
pell,  the  court  set  aside  the  conviction  under 
section  641  of  an  officer  in  the  military  who 
had  ordered  a  subordinate  to  paint  three 
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dwellings  owned  by  the  defendant.  The 
court  found  that  the  conversion  of  a 
government  employee’s  labor  was  not  pro¬ 
hibited  by  section  641,  because  the  statute 
incorporated  common  law  definitions  of  of¬ 
fenses,  and  conversion  requires  the  theft  of 
tangible  property.  Id.  at  277-78. 

Moreover,  treating  information  as  a  thing 
of  value  under  section  641  would  raise  the 
strong  possibility  of  harm  to  important  first 
amendment  values.  See  Nimmer,  National 
Security  Secrets  v.  Free  Speech:  The  Issues 
Left  Undecided  in  the  Ellsberg  Case,  26 
Stan.L.Rev.  311,  322-24  (1973).  First,  there 
is  clear  precedent  that  the  copying  of  any 
document  does  not  constitute  conversion. 
See  Local  Trademarks ,  Inc.  v.  Price,  170 
F.2d  715,  718-19  (5th  Cir.  1948);  Pickford 
Corp.  v.  DeLuxe  Laboratories,  Inc.,  169 
F.Supp.  118,  120  (S.D.Cal.1958).  Second, 
whereas  there  are  penalties  for  copyright 
violations,  the  Congress  has  explicitly  pro¬ 
vided  that  there  is  no  copyright  on  govern¬ 
ment  documents.  17  U.S.C.  §  105.  More¬ 
over,  if  there  were  a  crime  for  converting 
unspecified  government  information,  it 
would  not  be  limited  to  photocopying.  If  a 
person  came  across  certain  completely  un¬ 
classified  information  during  his  employ¬ 
ment  within  the  federal  government,  and 
discussed  it  outside  the  scope  of  his  employ¬ 
ment,  an  argument  could  be  made  that  he 
had  converted  government  information  in 
violation  of  section  641.  Of  course,  such  an 
interpretation  wrould  be  impermissible.  See 
New  York  Times  v.  Sullivan,  376  U.S.  254, 
269,  84  S.Ct.  710,  11  L.Ed.2d  686  (1964). 
The  free  exchange  of  ideas,  especially  ideas 
in  possession  of  the  government,  is  at  the 
very  heart  of  our  first  amendment,  guaran¬ 
tees.  See  Whitney  v.  California,  21 A  U.S. 
357,  377,  47  S.Ct.  641,  71  L.Ed.  1095  (1927) 
(Brandeis,  J.,  concurring).  Accordingly,  the 
government  will  not  be  permitted  to  rely  on 
any  alleged  conversion  of  government  in¬ 
formation  for  a  violation  of  section  641  in 
this  case.  However,  the  government  may 
proceed  on  the  theory  that  copies  made 
from  government  resources  are  owned  by 
the  government.  Accordingly,  the  defend¬ 
ants’  motion  to  dismiss  all  charges  of  sec¬ 
tion  641  violations  is  denied. 


IX.  THE  GOVERNMENT  MUST  PAR¬ 
TICULARIZE  SOME  OF  THE 
CHARGES  IN  THE  INDICTMENT. 


The  defendants  have  made  thirty-three 
specific  requests,  with  numerous  subparts, 
for  particularization  of  the  indictment. 
Three  purposes  are  usually  ascribed  to  a  bill 
of  particulars:  (1)  to  enable  a  defendant  to 
prepare  his  defense;  (2)  to  avoid  prejudicial 
surprise  at  trial;  and  (3)  to  protect  a  de¬ 
fendant  against  double  jeopardy.  1  C. 
Wright,  Federal  Practice  &  Procedure  sec. 
125  &  129.  The  issue  of  particularization  is 
addressed  to  the  sound  discretion  of  the 
district  court.  Wong  Tai  v.  United  States, 
273  U.S.  77,  82,  47  S.Ct  300,  71  L.Ed.  545 
(1927). 

The  defendants  have  broken  down  the 
government’s  objections  to  their  thirty- 
three  requests  into  thirteen  categories. 


[31,32]  In  response  to  the  defendants’ 
requests  numbers  1,  3,  4d,  and  30b,  the 
government  objects  on  the  ground  that  the 
defendants  seek  definitions,  citing  United 
States  v.  Smallwood,  443  F.2d  535,  540-41 
(8th  Cir.),  cert,  denied,  404  U.S.  853,  92  S.Ct. 
95,  30  L.Ed.2d  93  (1971).  However,  simply 
because  the  defendants  seek  definitions  is 
not  a  ground  for  objection  unless  the  de¬ 
fendants  seek  a  definition  of  a  term  that  is 
sufficiently  clear  to  enable  the  defendants 
to  prepare  their  defense.  Id.  at  540.  In 
this  case  the  defendants  seek  explication  of 
the  terms  “covertly,”  “agent  of  Scientolo¬ 
gy,”  “various  illegal  and  unlawful  means,” 
“in  conjunction  with.”  The  Court  finds 
that  each  of  these  terms  or  phrases  is  un¬ 
necessarily  vague  and  could  •  benefit  from 
some  elaboration  on  the  government’s  part. 


[33, 34]  The  government  has  opposed 
the  defendants’  requests  numbers  4a,  4f,  4g, 
10a,  19d,  and  19e,  on  the  ground  that  the 
proof  of  a  conspiracy  does  not  require  speci¬ 
fication  of  the  places  w'here  the  alleged 
conspiracy  was  entered  into.  The  Court 
finds  that  this  information  is  not  necessary 
for  the  defendants  to  adequately  prepare 
their  defense.  Moreover,  it  is  evidence 
which  is  not  available  in  a  bill  of  particu- 
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lars.  United  States  v.  Small  wood,  443  F.2d 
_at  540-41. 

[35]  The  government  opposes  the  de- 

,ndants’  requests  numbered  4e,  4h,  19c, 

~  19f,  and  19h,  on  the  ground  that  any  acts  in 
furtherance  of  the  conspiracy  but  not  enu¬ 
merated  in  the  indictment  or  allegedly  com¬ 
mitted  by  unindicted  co-conspirators  need 
not  be  particularized.  With  regard  to  the 
acts  of  unindicted  co-conspirators,  the  Court 
finds  that  the  government  should  provide 
“the  overt  acts  by  any  alleged 

conspirator  not  named  as  a  defendant, 
which  the  government  will  prove  at  trial  by 
which  it  is  alleged  defendants  sought  [to 
commit  the  crimes  charged].”  United 
States  v.  Corrado,  307  F.Supp.  513,  517 
(S.D.N.Y.1969).  The  defendants  also  re¬ 
quest  any  overt  acts  not  specified  in  the 
indictment.  The  Court  grants  this  request 
to  the  extent  of  approximate  specifications. 
See  United  States  v.  Fine,  413  F.Supp.  740, 
746  (W.D.Wis.1976). 

[36]  The  government  objects  to  the  de¬ 
fendants’  requests  numbered  6,  7f,  10b,  15g, 
15h,  16b(i),  16b(iv),  24,  31j,  and  33b,  on  the 
ground  that  it  need  not  disclose  its  theory 
of  the  case  in  a  bill  of  particulars.  Due  to 

e  complexity  of  the  present  indictment, 

e  Court  finds  that  such  information 
should  be  made  available  to  the  defense. 
See  United  States  v.  Baker,  262  F.Supp. 
657,  674  (D.D.C.1966). 

[37]  The  government  opposes  the  de¬ 
fendants’  requests  numbers  11a,  15c,  16a, 
and  18,  on  the  ground  that  the  government 
need  not  provide  the  exact  time  or  date  of 
meetings.  The  Court  finds  that  such  infor¬ 
mation  is  purely  evidentiary  material  una¬ 
vailable  in  a  bill  of  particulars.  United 
States  v.  Smallwood,  443  F.2d  at  540. 

[38]  The  government  objects  to  the  de¬ 
fendants’  requests  numbered  7f.  15b,  15d, 
and  16d,  on  the  ground  that  the  manner  or 
means  with  which  the  acts  alleged  in  the 
indictment  were  carried  out  are  unavailable 
in  a  bill  of  particulars.  The  Court  finds 
that  the  government  should  make  such  in¬ 
formation  available.  See  United  States  v. 
Baker,  262  F.Supp.  657,  673  (D.D.C.1966). 


[39]  The  government  resists  the  defend¬ 
ants’  requests  numbered  7a-d,  lid,  lie,  12b, 
13,  19f,  19h,  21e,  and  30a,  on  the  ground 
that  the  defendants  seek  discovery  which  is 
unavailable  in  a  bill  of  particulars.  These 
requests  seek  information  such  as  the  min¬ 
ute  details  of  the  occurrence  of  the  overt 
acts.  The  Court  finds  this  to  be  purely 
evidentiary  material  not  subject  to  particu¬ 
larization.  United  States  v.  Smallwood ,  443 
F.2d  at  540. 

[40]  The  government  opposes  the  de¬ 
fendants’  requests  numbered  5,  9a,  9b,  25, 
26,  and  27,  on  the  ground  that  the  govern¬ 
ment  has  already  provided  the  information 
to  the  defendants.  The  defendants  still 
seek  answers  to  their  request  for  particular¬ 
ization  because  they  do  not  wish  “to  ferret 
out”  the  particulars  they  seek  from  the 
information  already  provided.  If  the 
government  has  disclosed  this  information, 
the  Court  does  not  see  why  the  government 
rather  than  the  defendants  should  ferret  it 
out. 

[41]  The  government  has  opposed  de¬ 
fendants’  requests  numbered  15e,  15f,  and 
31k,  on  the  ground  that  they  are  beyond  the 
scope  of  a  bill  of  particulars.  The  Court 
finds  that  requests  15e  and  15f  seek  the 
minute  details  of  meetings  and  times,  and 
therefore  are  denied.  However,  request 
number  31k  asks  for  the  identities  of  unin¬ 
dicted  co-conspirators  alleged  to  have  par¬ 
ticipated  in  the  crime  charged  in  Count 
Twenty-four.  To  the  extent  that  the 
government  is  able,  the  Court  finds  that  it 
should  respond  to  this  request.  See  United 
States  v.  Orsini,  406  F.Supp.  1264  (S.D.N.Y. 
1976). 

The  government  objects  to  the  defend¬ 
ants’  requests  numbered  19g,  31c,  31d,  31f, 
31h,  33c,  and  33d  on  the  ground  that  the 
indictment  is  clear  on  these  points.  The 
Court  agrees  with  the  government  with  re¬ 
spect  to  requests  numbered  19g,  and 
33d(iii).  The  Court  finds  that  the  govern¬ 
ment  should  provide  approximate  specifica¬ 
tions  to  requests  numbered  31c,  31d,  31f, 
33c,  33d(i),  and  33d(iv),  and  should  answer 
request  number  31h. 
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The  government  has  answered  the  de¬ 
fendants’  requests  numbers  11a,  15a,  21a, 
21b,  21c,  21d,  22c  and  31i  in  ways  which  the 
defendants  contend  is  so  vague  to  be  essen¬ 
tially  meaningless.  For  example,  the  de¬ 
fendants  request  that  the  government  spec¬ 
ify  which  criminal  statute  the  indictment 
charges  the  defendants  conspired  to  ob¬ 
struct.  The  governments’  response  is  that 
it  ought  not  be  required  to  do  legal  research 
for  the  defendants.  The  Court  finds  that 
the  government’s  answers  to  requests  num¬ 
bered  21b  and  22c  should  be  further  expli¬ 
cated;  however,  the  other  responses  are 
sufficiently  complete  to  permit  the  defend¬ 
ants  to  prepare  their  defense. 

The  government  has  failed  to  object  to 
the  defendants’  requests  numbered  15i  and 
33e.  The  Court  finds  that  the  government 
should  make  this  information  concerning 
the  identity  of  unindicted  co-conspirators 
available. 

[42]  In  ordering  the  government  to  par¬ 
ticularize,  it  should  be  noted  that  it  is  not 
the  Court’s  intention  to  strictly  limit  the 
government’s  proof  at  trial,  and  if  the 
government  is  unable  to  respond  in  precise 
terms  at  this  time  because  it  is  uncertain  as 
to  the  facts,  the  government  should  respond 
as  precisely  as  it  is  able.  See  United  States 
v.  Fine ,  413  F.Supp.  740,  746  (W.D.Wis. 
1976);  United  States  v.  Ahmad ,  53  F.R.D. 
194,  200  (M.D.Pa.1971). 

X.  INSINUATIONS  OF  UNALLEGED 
FACTS,  IRRELEVANT  DESCRIP¬ 
TIVE  RECITALS,  INFLAMMATORY 
LANGUAGE,  AND  NARRATIVE 
DECLARATIONS  OF  PAST  FACT 
ARE  STRICKEN  FROM  THE  IN¬ 
DICTMENT  AS  SURPLUSAGE. 

The  defendants  have  moved  the  Court  to 
strike  from  the  indictment  sixty-nine  (69) 
items  of  prejudicial  surplusage,  in  four  cat¬ 
egories:  (1)  insinuations  of  unalleged  facts; 
(2)  irrelevant  descriptive  recitals;  (3)  in¬ 
flammatory  language;  and  (4)  narrative 
declarations  of  past  facts  not  evidentially 
admissible.  This  motion  is  made  pursuant 
to  Rule  7(d)  of  the  Federal  Rules  of  Crimi¬ 
nal  Procedure  which  empowers  the  Court  to 
“strike  surplusage  from  the  indictment.” 


Under  the  defendants’  category  of  insinu¬ 
ations  of  unalleged  facts  are  phrases  which 
occur  throughout  the  indictment  such  as 
“among  other  things,”  “including  but  not 
limited  to,”  and  “at  least”  The  defendants 
object  to  their  inclusion  in  the  indictment 
because  they  insinuate  unalleged  facts  un¬ 
necessary  to  the  elements  of  the  crimes 
charged,  and  they  may  open  the  door  to 
attempts  by  the  prosecution  to  enlarge  the 
charges,  and  they  may  lead  the  jury  to  infer 
accusations  of  crimes  beyond  those  actually 
charged.  The  defendants  rely  on  the  cases 
of  United  States  v.  Brighton  Building  & 
Maintenance  Co.,  435  F.Supp.  222,  230-31 
(N.D.I11.1977),  and  United  States  v.  Pope, 
189  F.Supp.  12,  25-26  (S.D.N.Y.1960).  The 
court  in  Pope  struck  the  words  “among 
other  things”  from  an  indictment,  while  the 
court  in  Brighton  Building  struck  the  words 
“at  least.” 

[43]  The  government  contends  that  in 
Pope  and  Brighton  Building,  the  offending 
words  appeared  in  the  charging  paragraphs 
of  individual  counts  of  the  indictment  The 
government’s  contention  is  incorrect.  The 
court  in  Brighton  Building  struck  such 
words  throughout  the  indictment,  and  nei¬ 
ther  court  drew  any  distinction  based  on  the 
location  of  the  offending  words.  Moreover, 
the  Court  is  not  convinced  that  such  words 
are  not  prejudicial  outside  of  the  charging 
paragraphs.  Regardless  of  their  location  in 
the  indictment,  they  may  encourage  the 
jury  to  draw  inferences  that  the  defendants 
are  believed  to  be  involved  in  activities  not 
charged  in  the  indictment.  Furthermore, 
they  serve  no  useful  purpose.  Accordingly, 
the  words  “various,”  “including  but  not  lim¬ 
ited  to  the  following,”  “among  other 
things,”  “and  related  matters,”  “on  a  num¬ 
ber  of  occasions,”  “at  least,”  “other  illegal 
and  improper  activities,”  “and  elsewhere,” 
and  “besides  the  defendants”  shall  be 
stricken  from  the  indictment  as  irrelevant 
and  prejudicial. 

The  defendants  also  move  the  Court  to 
strike  descriptive  language  that  is  irrele¬ 
vant  and  prejudicial  from  the  indictment. 
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Within  this  category,  the  defendants  in¬ 
clude:  (1)  the  inclusion  of  legal  means  in  a 
list  described  as  “illegal  means;”  (2)  refer¬ 
ences  to  a  confrontation  between  the  Feder¬ 
al  Bureau  of  Investigation  and  alleged 
members  of  the  Church  of  Scientology  in 
the  United  States  Courthouse  in  Wash¬ 
ington,  D.C.;  (3)  the  guilty  plea  and  sen¬ 
tencing  of  the  defendant  Wolfe  for  his 
wrongful  use  of  a  governmental  seal;  and 
(4)  the  cataloging  of  the  offenses  the  grand 
jury  was  investigating. 

[44]  First,  the  Court  finds  that  the  in¬ 
clusion  of  legal  means  in  e  list  entitled 
“illegal  means”  is  prejudicial  and  irrelevant 
and  should  be  stricken.  The  government  is 
correct  in  asserting  that  an  overt  act  need 
not  be  illegal;  however,  the  Court  finds 
that  inclusion  of  legal  acts  under  a  heading 
of  “illegal  means”  would  be  prejudicial  and 
misleading.  The  defendants  request  that 
the  legal  means  be  struck.  However,  the 
Court  finds  that  the  problem  can  be  reme¬ 
died  by  striking  the  words  “illegal”  and 
“unlawful”  from  the  introduction  to  the 
list;  thus,  the  prejudice  will  be  removed. 

[45]  Second,  the  defendants  move  to 
strike  references  to  a  confrontation  be¬ 
tween  Federal  Bureau  of  Investigation 
agents  and  alleged  members  of  the  Church 
of  Scientology  in  the  United  States  Court¬ 
house.  Since  this  occurrence  is  not  charged 
in  the  indictment  as  a  substantive  offense, 
the  Court  finds  that  it  may  be  prejudicial  to 
the  defendants.  Accordingly,  it  shall  be 
stricken  from  the  indictment. 

[46, 47]  Third,  the  defendants  move  to 
strike  references  to  the  guilty  plea  and  sen¬ 
tencing  of  Gerald  Wolfe  for  wrongful  use 
of  a  government  seal.  The  Court  finds  that 
such  references  are  prejudicial  and  irrele¬ 
vant,  and  orders  them  stricken  from  the 
indictment.  See  United  States  v.  Verra, 
203  F.Supp.  87,  89  (S.D.N.Y.1962).  As  in 
Verra,  the  defendants  are  charged  with 
conspiracy  to  obstruct  justice  and  one  de¬ 
fendant’s  prior  conviction  of  the  substantive 
offense  is  not  an  essential  element  of  the 
charge  in  this  indictment. 


[48]  Fourth,  the  defendants  move  to 
strike  the  litany  of  offenses  the  grand  jury 
was  investigating.  The  Court  finds  these 
references  to  be  prejudicial  and  irrelevant. 
See  United  States  v.  Bonanno,  177  F.Supp. 
106,  116  (S.D.N.Y.1959),  rev'd  on  other 
grounds  sub  nom.  United  States  v.  Bufali- 
no,  285  F.2d  408  (2d  Cir.  1960).  These  are 
as  the  above  irrelevant  descriptive  recitals. 

[49]  Under  the  defendants’  category  of 
inflammatory  language  are  such  words  as 
“infiltrate,”  “burglary,”  “cover  up,”  “cov¬ 
ertly,”  “bogus,”  “illegally,”  and  “opera¬ 
tives.”  The  Court  finds  that  the  use  of 
such  colorful  words  to  describe  the  allega¬ 
tions  in  the  indictment  is  improper  where 
less  colorful  and  more  accurate  words 
would  suffice.  The  government  contends 
that  this  is  mere  semantic  quibbling;  how¬ 
ever,  the  Court  finds  such  words  to  be  prej¬ 
udicial  and  unnecessarily  loaded. 

[50]  Finally,  the  defendants  move  the 
Court  to  strike  narrative  declarations  of 
past  facts  which  are  lawful  acts  of  commu¬ 
nicating  written  and  oral  reports  among  the 
defendants  concerning  past  events.  The 
defendants  rely  on  United  States  v.  Birnb- 
aum,  337  F.2d  490,  495  (2d  Cir.  1964),  in 
which  the  court  held  such  narrative  declara¬ 
tions  to  be  inadmissible  into  evidence.  The 
government  has  tried  to  distinguish  Birn - 
baum  by  arguing  that  these  narratives  would 
be  admissible  because  they  were  made  in 
furtherance  of  the  conspiracy  to  obstruct 
justice.  Without  resolving  the  evidentiary 
question  at  this  time,  the  Court  will  order 
these  references  struck  in  order  to  assure 
that  the  jury  will  not  be  prejudiced  should 
this  evidence  later  be  held  to  be  inadmissi¬ 
ble. 

Nothing  in  this  Memorandum  Opinion 
should  be  interpreted  as  a  ruling  on  the 
admissibility  of  evidence  at  trial. 

XI.  ALLEGED  THEFTS  OF  DOCU¬ 
MENTS  FROM  INTERPOL  WERE  IN 
FURTHERANCE  OF  THE  CONSPIR¬ 
ACY. 

The  defendants  have  moved  to  strike  four 
overt  acts  from  the  first  count  of  the  indict- 
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ment.  The  four  overt  acts  the  defendants 
seek  to  have  stricken  allege  thefts  of  docu¬ 
ments  from  the  United  States  National 
Central  Bureau  to  Interpol.  The  defend¬ 
ants  contend  that  these  alleged  thefts  could 
not  be  in  furtherance  of  the  conspiracy  to 
illegally  obtain  information  and  documents 
in  the  possession  of  the  United  States  be¬ 
cause  Interpol  is  not  an  agency  or  depart¬ 
ment  of  the  United  States. 

[51]  Defendants  point  out  that  Title  5 
of  the  U.S.C.  section  101  lists  all  the  depart¬ 
ments  in  the  executive  branch  and  Interpol 
does  not  appear  on  the  list.  However,  con¬ 
trol  of  the  United  States  National  Central 
Bureau  of  Interpol  is  vested  in  the  Deputy 
Attorney  General  of  the  United  States.  28 
C.F.R.  0.15(bX3).  Furthermore,  it  is  undis¬ 
puted  that  the  office  is  staffed  by  United 
States  law  enforcement  personnel.  Its  poli¬ 
cies  are  enunciated  by  the  Department  of 
Justice,  and  its  offices  are  located  in  the 
United  States  Department  of  Justice  main 
building  and  previously  were  in  the  United 
States  Department  of  the  Treasury  head¬ 
quarters.  Accordingly,  the  Court  finds  that 
the  indictment’s  description  of  the  Interpol 
documents  as  “in  the  possession  of  the  Unit¬ 
ed  States”  is  not  without  foundation. 

[52]  Alternatively,  the  defendants  con¬ 
tend  that  the  indictment  alleges  that  the 
documents  were  in  the  possession  of  the 
Department  of  Justice  and  the  Department 
of  the  Treasury,  and  that  Interpol  docu¬ 
ments  would  not  be  included  in  such  a  de¬ 
scription.  However,  the  indictment  alleges 
that  the  Interpol  documents  stolen  were  in 
the  custody,  control  or  possession  of  the 
United  States  National  Central  Bureau  to 
Interpol  offices  located  at,  or  from  actual 
employees  of,  the  United  States  Depart¬ 
ment  of  Justice  and  the  United  States  De¬ 
partment  of  the  Treasury.  The  Court  finds 
that  the  allegations  of  thefts  from  Interpol 
are  not  surplusage,  but  are  properly  alleged 
as  overt  acts  in  furtherance  of  the  conspir¬ 
acy  alleged  in  Count  One.  Accordingly,  the 
motion  is  denied. 


XII.  THE  DEFENDANTS  HAVE  NO 
RIGHT  TO  PERSONALLY  CON¬ 
FRONT  WITNESSES  IN  PROTEC¬ 
TIVE  CUSTODY  TO  DETERMINE 
THEIR  WILLINGNESS  TO  BE  IN¬ 
TERVIEWED  BY  DEFENSE  COUN¬ 
SEL. 

The  defendants  have  moved  the  Court  to 
order  the  government  to  produce  Michael 
Meisner  at  a  hearing  before  this  Court  to 
determine  his  willingness  to  be  interviewed 
before  trial  by  defense  counsel,  Mr.  Meis¬ 
ner  was  allegedly  involved  in  the  conspiracy 
as  a  member  of  the  Church  of  Scientology. 
According  to  the  government,  Meisner  re¬ 
quested  that  he  be  placed  in  protective  cus¬ 
tody  because  he  feared  that  the  defendants 
and  other  members  of  the  Church  would 
cause  him  grievous  bodily  harm.  It  is  the 
defendants’  understanding  that  Meisner 
will  testify  for  the  government  in  the  trial 
of  this  case. 

The  government  has  indicated  its  willing¬ 
ness  to  forward  a  letter  from  the  defend¬ 
ants’  counsel  to  the  United  States  Marshal’s 
Service,  who  would  in  turn  forward  it  to 
Meisner.  The  defendants  contend  that  they 
have  a  right  to  personally  confront  Meisner 
to  determine  if  he  is  willing  to  be  inter¬ 
viewed  by  defense  counsel,  and  that  it  is 
“not  proper  for  the  prosecution  to  serve  as 
conduit  for  defense  counsel’s  request.”  De¬ 
fendants’  Reply  to  Government’s  Response 
to  Defendants’  Motion  to  Interview  Wit¬ 
nesses  Held  in  Protective  Custody,  at  6 
(March  27,  1979). 

[53]  The  law  is  clear  that  the  govern¬ 
ment-  may  not  interfere  with  defense  coun¬ 
sel’s  attempts  to  interview  a  potential  wit¬ 
ness.  Gregory  v.  United  States,  125  U.S. 
App.D.C.  140,^143-44,  369  FJ2d  185,  188-89 
(1966)  cert  denied  396  U.S.  865,  90  S.Ct. 
143,  24  L.Ed.2d  119  (1969);  Coppoiino  v. 
Helpern,  266  F.Supp.  930,  935  (S.D.N.Y. 
1967).  However,  the  law  is  just  as  clear 
that  the  witness  cannot  be  compelled  to  be 
interviewed.  See  United  States  v.  Matlock , 
491  F.2d  504,  506  (6th  Cir.)  (per  curiam), 
cert,  denied,  419  U.S.  864,  95  S.Ct.  119,  42 
L.Ed.2d  100  (1974). 
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[54]  The  defendants  contend  that  they 
have  a  right  to  personally  interview  the 

^  witness  to  determine  his  willingness  to  be 

erviewed.  In  support  of  their  position, 

_ ^iey  rely  on  People  v.  Paskowitz,  151  Misc. 

171,  270  N.Y.S.  799  (1934)  which  held  that  a 
witness’  willingness  to  be  interviewed  is  a 
matter  upon  which  the  witness  should  be 
permitted  to  speak  for  himself.  However, 
neither  Paskowitz  nor  any  case  cited  to  this 
Court  requires  that  the  witness  must  indi¬ 
cate  his  willingness  at  a  hearing  at  which 
he  is  confronted  by  defense  counsel.  The 
Court  sees  no  reason  why  a  written  indica¬ 
tion  would  be  inadequate. 

[55]  The  defendants  also  contend  that  it 
is  improper  for  the  prosecution  to  act  as 
conduit  for  defense  counsel’s  request.  The 
Court  is  persuaded  by  defense  counsel  on 
this  point.  Accordingly,  the  Court  will  act 
as  conduit  for  the  defendants’  request. 

Therefore,  defense  counsel  may  file  with 
the  Court  any  request  they  would  like  to  be 
forwarded  to  witnesses  in  the  protective 
custody  of  the  United  States  Marshal’s  Ser¬ 
vice  with  regard  to  their  willingness  to  be 
interviewed  prior  to  trial  by  defense  coun- 
,  -ael.  The  Court  will  then  direct  the  Mar¬ 
k’s  Service  to  forward  these  requests  to 

i  potential  witnesses.  Thus,  the  motion 
of  the  defendants  to  produce  witnesses  at  a 
hearing  to  determine  their  willingness  to  be 
interviewed  is  denied. 

XIII.  THE  DEFENDANTS  MAY  HAVE 
LIMITED  ACCESS  TO  THE  GRAND 
JURY  QUALIFICATION  QUESTION¬ 
NAIRES. 

The  defendants  seek  access  to  the  follow¬ 
ing  information: 

L  the  names  and  addresses  and  occupa¬ 
tions  of  the  members  of  the  October 
13,  1974,  and  April  3,  1978  grand  ju¬ 
ries; 

2.  juror  qualification  questionnaires 
filled  out  by  members  of  those  juries; 

3.  the  opening  remarks  of  the  United 
States  Attorney  or  his  assistants,  or 
of  a  judge  before  those  grand  juries; 
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4.  the  closing  remarks  of  the  United 
States  Attorney  or  of  a  judge  before 
those  grand  juries; 

5.  documentation  of  the  dates  the  grand 
juries  heard  testimony;  and 

6.  documentation  of  the  dates  the  grand 
juries  were  discharged. 

[56]  Although  the  October  13,  1974 
grand  jury  heard  testimony  with  regard  to 
this  case,  it  did  not  indict  the  defendants. 
Therefore,  the  Court  finds  that  the  infor¬ 
mation  the  defendants  seek  with  regard  to 
that  grand  jury  is  irrelevant  to  this  case, 
and  their  request  to  that  extent  will  be 
denied. 

[57]  With  respect  to  the  grand  jury 
which  did  indict  the  defendants,  the  Court 
will  permit  the  defendants  to  have  access  to 
all  materials  they  have  requested  which  are 
relevant  to  any  challenge  they  may  desire 
to  make  to  the  selection  process  of  the 
grand  jurors. 

The  defendants  seek  the  names,  address¬ 
es,  and  occupations  of  the  members  of  the 
grand  jury.  The  government  contends  that 
the  defendants  should  be  permitted  access 
only  to  the  master  list  from  which  the 
grand  jurors  were  drawn. 

[58,  59]  The  Court  finds  that  the  process 
by  which  the  grand  jury  itself  was  chosen 
from  the  panel  could  be  subject  to  a  legal 
challenge.  See  Collins  v.  Walker ,  329  F.2d 
100,  105  (5th  Cir.)  cert,  denied ,  379  U.S.  901, 
85-S.Ct.  189,  13  L.E d.2d  175  (1964).  How¬ 
ever,  the  Court  sees  no  reason  why  the 
defendants  need  the  names  and  addresses 
of  the  members  of  the  grand  jury  which 
indicted  them.  All  that  would  be  necessary 
would  be  the  demographic  data  upon  which 
a  challenge  could  be  made.  Accordingly, 
the  Court  will  have  the  Clerk’s  office  turn 
over  relevant  information  about  the  make¬ 
up  of  the  grand  jury  which  indicted  the 
defendants.  Although  the  government  has 
indicated  its  willingness  to  turn  over  the 
information  on  the  panel  from  which  the 
jurors  were  chosen,  the  defendants  have  not 
requested  that  information.  Accordingly, 
the  Court  will  not  order  the  Clerk’s  office  to 
turn  over  that  information.  The  Court  is 
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somewhat  perplexed  by  this  omission  by  the 
defendants  because  the  defendants  will 
have  some  difficulty  in  raising  a  challenge 
to  the  composition  of  the  grand  jury  with¬ 
out  knowing  the  composition  of  the  panel 
from  which  the  grand  jury  was  chosen. 

[60,  61]  The  defendants  also  seek  tran¬ 
scripts  of  the  opening  and  closing  remarks 
of  the  prosecutors  before  the  grand  juries. 
There  is  a  strong  presumption  of  regularity 
in  grand  jury  proceedings.  See  United 
States  v.  Winchester ,  407  F.Supp.  261,  277 
(D.Del.1975).  The  defendants  have  not 
raised  any  challenge  which  rebuts  that  pre¬ 
sumption.  Accordingly,  the  defendants*  re¬ 
quest  for  transcripts  of  the  grand  jury  pro¬ 
ceedings  will  be  denied.  However,  the 
Court  will  examine  the  transcripts  of  those 
proceedings  and  disclose  any  wrongdoing  to 
the  parties  as  previously  indicated.  See 
page  78  supra. 

The  defendants  also  seek  documents  set¬ 
ting  forth  the  dates  on  which  the  grand 
jury  heard  testimony  in  order  to  “discover 
whether  in  fact  that  grand  jury  actually 
heard  any  testimony  prior  to  returning  an 
indictment.”  Defendants’  Reply  Brief  on 
Motion  for  Inspection,  Reproduction  and 
Copying  of  Records  and  Papers  in  the  Cus¬ 
tody  of  the  Clerk  of  the  Court,  at  4  (April  3, 
1979)  (emphasis  in  original).  The  Court  will 
keep  the  defendants’  concern  in  mind  as  it 
examines  the  transcript  of  the  grand  jury 
proceedings. 

[62]  The  defendants  also  seek  access  to 
the  date  upon  which  the  grand  jury  com¬ 
pleted  its  term.  Neither  the  Court  nor  the 
government  has  any  objection  to  the  release 
of  this  information. 

XIV.  THE  DEFENDANTS  ARE  ENTI¬ 
TLED  TO  SOME  DISCOVERY. 

The  defendants  have  made  a  motion  for 
discovery.  The  government  has  resisted 
the  defendants’  request  on  detailed  grounds 
that  the  defendants  separate  into  five  cate¬ 
gories. 

[63]  The  government  has  refused  to  dis¬ 
close  any  items  which  are  undiscoverable, 
irrelevant,  or  immaterial.  The  defendants 


seek  such  information  as  data  concerning 
the  grand  jury  which  indicted  the  defend¬ 
ants  and  the  history  of  the  government’s 
relations  with  the  Church  of  Scientology. 
The  Court  finds  that  these  requests  are 
plainly  outside  the  scope  of  Federal  Rule  of 
Criminal  Procedure  16. 

[64]  The  government  has  refused  to  dis¬ 
close  Jencks  Act  material,  18  U.S.C.  §  3500, 
until  the  time  it  is  required  by  statute  to  do 
so.  During  the  informal  phase  of  discovery, 
the  government  agreed  to  provide  Jencks 
Act  material  a  reasonable  time  in  advance 
of  trial.  It  is  this  Court’s  standard  practice 
to  add  the  precatory  wish  that  the  govern¬ 
ment  turn  over  all  Jencks  Act  material 
within  ten  days  of  the  date  of  the  trial. 
However,  in  view  of  the  government’s  earli¬ 
er  representations,  the  Court  shall  require 
the  government  to  fulfill  its  promise.  Ac¬ 
cordingly,  the  government  shall  be  required 
to  turn  over  all  Jencks  Act  material  within 
ten  days  of  the  trial  of  this  case. 

[65]  The  government  has  resisted  pro¬ 
ducing  some  material  because  it  has  already 
provided  it  to  some  defendants.  The  Court 
finds  that  the  material  should  be  made 
available  to  the  entire  defense  team,  except 
as  otherwise  indicated  at  the  hearing  on 
February  21,  1979. 

The  government  has  agreed  to  make 
some  material  available  but  has  not  yet 
done  so.  The  Court  will  in  its  order  estab¬ 
lish  a  timetable  for  requiring  the  govern¬ 
ment  to  hand  over  discoverable  material. 

XV.  THE  DEFENDANTS  AND 
COUNTS  ARE  PROPERLY 
JOINED. 

[66-68]  The  defendants  have  filed  nu¬ 
merous  motions  to  sever  counts  and  defend¬ 
ants.  The  general  purpose  behind  the  rules 
governing  joinder  are  to  promote  efficiency 
and  economy  and  to  avoid  a  multiplicity  of 
trials  when  these  objectives  can  be  fulfilled 
without  substantial  prejudice  to  the  ac¬ 
cused’s  right  to  a  fair  trial.  Bruton  v. 
United  States ,  391  U.S.  123,  131  n.  6,  88 
S.Ct.  1620,  20  L.Ed.2d  476  (1968).  The  dis¬ 
trict  court  possesses  great  discretion  with 
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respect  to  the  grant  or  denial  of  a  sever¬ 
ance.  United  States  v.  Leonard ,  161  U.S. 
App.D.C.  36,  46,  494  F.2d  955,  965  (1974). 
There  is  a  strong  federal  policy  favoring 
joinder  and  the  balance  has  been  approving¬ 
ly  struck  in  favor  of  joint  trials.  Id. 

The  joinder  of  defendants  and  offenses 
for  a  single  trial  is  governed  by  Rules  8(b) 
and  14  of  the  Federal  Rules  of  Criminal 
Procedure.  Cupo  v.  United  States ,  123  U.S. 
App.D.C.  324,  326,  359  F.2d  990,  992  (D.C. 
Cir.1966),  cert  denied ,  385  U.S.  1013,  87 
S.Ct.  723,  17  L.Ed.2d  549  (1967);  see  Bruton 
v.  United  States ,  391  U.S.  at  131  n.  6,  88 
S.Ct  1620.  Rule  8(b)  provides  that  joinder 
is  proper  if  the  defendants  “are  alleged  to 
have  participated  in  the  same  act  or  trans¬ 
action  or  in  the  same  series  of  acts  or  trans¬ 
actions  constituting  an  offense  or  offenses.” 
Rule  14  provides  for  relief  from  prejudicial 
joinder  of  offenses  or  defendants. 

[69, 70]  The  Court  finds  that  the  of¬ 
fenses  charged  in  the  indictment  in  this 
case  allege  the  same  series  of  acts  or  trans¬ 
actions  within  the  requirements  of  Rule 
8(b).  The  predominant  factor  in  the  analy¬ 
sis  of  a  joinder  problem  is  the  commonality 
of  proof.  Baker  v.  United  States ,  131  U.S. 
App.D.C.  7,  20-21,  401  F.2d  958,  971-72 
(1978)  (per  curiam),  cert  denied,  400  U.S. 
965,  91  S.Ct.  367,  27  L.Ed.2d  384  (1970). 
Thus,  when  there  is  a  substantial  degree  of 
overlap  in  the  evidence  that  will  be  adduced 
to  prove  the  separate  charges,  the  various 
allegations  may  be  joined.  Id. 

[71]  The  defendants  contend  that  the 
conspiracy  charged  in  Count  One  of  the 
indictment  and  its  substantive  offenses 
must  be  severed  from  the  conspiracy 
charged  in  Count  Twenty-three  and  its  sub¬ 
stantive  offenses.  The  first  conspiracy  al¬ 
legedly  had  as  its  objective  the  collection  of 
data  by  illegal  means,  and  the  second  a 
cover-up  of  these  activities.  The  joinder  of 
two  such  offenses  has  been  termed  a  “clas¬ 
sical  example”  of  a  proper  joinder.  King  v. 
United  States ,  355  F.2d  700,  704  (1st  Cir. 
1966)  citing  United  States  v.  Perlstein ,  120 
F.2d  276  (3d  Cir.),  rev’d  on  other  grounds , 
second  convictions  aff’d,  126  F.2d  789,  cert, 
denied,  316  U.S.  678,  62  S.Ct.  1106,  86  L.Ed. 


1752  (1942).  The  Court  finds  that  these 
allegations  constitute  a  common  series  of 
transactions  joinable  under  Rule  8(b). 

[72, 73]  The  defendants  also  move  to 
sever  the  perjury  Counts  Twenty-five 
through  Twenty-eight,  from  the  remainder 
of  the  indictment  The  Court  finds  that 
these  charges  are  so  intimately  connected 
with  the  second  conspiracy  charge  that  sev¬ 
erance  is  uncalled  for.  Even  if  there  were 
a  separate  trial  on  the  Count  Twenty-three 
conspiracy,  the  perjury  charges  would  be 
admissible  since  the  alleged  perjury  would 
be  material  and  relevant  to  the  charge  of 
conspiracy  to  avoid  detection.  See  United 
States  v.  Sweig ,  316  F.Supp.  1148,  1158 
(S.D.N.Y.1970),  aff’d  441  F.2d  114,  118-19 
(2d  Cir.),  cert,  denied,  403  U.S.  932,  91  S.Ct. 
2256,  29  L.Ed.2d  711  (1971).  And  it  would 
be  admissible  in  a  trial  on  the  Count  One 
conspiracy  because  it  would  be  a  false  ex¬ 
culpatory  statement.  Id.  Thus,  there  is 
the  technical  nexus  required  by  Rule  8(b). 
Id.  See  also  United  States  v.  Mitchell ,  372 
F.Supp.  1239,  1256  (S.D.N.Y.1973);  United 
States  v.  Hilliard ,  436  F.Supp.  66,  75  (S.D.N. 
Y.1977). 

[74]  In  this  case,  the  indictment  charges 
the  defendants  with  a  multifaceted  scheme 
with  a  consistent,  logically  interlocked  set 
of  goals,  in  furtherance  of  which  overlap¬ 
ping  groups  of  the  defendants  allegedly 
formed  two  conspiracies  and  committed 
substantive  offenses.  Accordingly,  the  in¬ 
dictment  properly  joins  a  series  of  acts  or 
transactions  within  the  meaning  of  Rule 
8(b). 

[75,  76]  Under  Rule  14  the  Court  must 
sever  defendants  and  counts  joinable  under 
Rule  8(b)  is  prejudicial.  At  this  time  the 
Court  finds  that  the  defendants’  right  to  a 
fair  trial  will  not  be  substantially  interfered 
with  by  trying  this  case  as  presently  joined. 
Since  the  evidence  as  to  each  count  and 
defendant  would  be  admissible  at  separate 
trials,  there  would  be  no  prejudice.  See 
United  States  v.  Kim,  193  U.S.App.D.C. 
370,  at  385-386,  595  F.2d  755,  at  770- 
771  (D.C.Cir.  1979). 
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[77]  Two  of  the  defendants  move  to  sev¬ 
er  on  the  ground  that  there  would  be  preju¬ 
dicial  spillover  if  they  were  tried  with  the 
other  alleged  conspirators  because  there  is  a 
disparity  of  evidence  as  to  their  respective 
involvement  in  the  two  conspiracies.  The 
defendants  rely  on  United  States  v.  Mardi - 
an,  178  U.S.App.D.C.  207,  546  F2d  973 
(1976)  and  United  States  v.  Kelly,  349  F2d 
720  (2d  Cir.  1965),  cert,  denied,  384  U.S.  947, 
86  S.Ct.  1467,  16  L.Ed.2d  544  (1966).  The 
Court  finds  these  cases  to  be  distinguisha¬ 
ble.  In  Mardian ,  the  government  consented 
to  the  severance:  the  defendant  made  a 
strong  showing  of  prejudice  at  the  pretrial 
stage,  he  was  named  in  only  one  count,  only 
five  of  forty-five  overt  acts  named  him,  a 
substantial  part  of  the  evidence  at  trial 
would  concern  events  after  Mardian  ceased 
active  participation,  and  his  attorney  be¬ 
came  ill  in  the  midst  of  trial.  546  F.2d  at 
979-80.  In  Kelly,  the  proof  supporting  the 
defendant’s  participation  in  the  over-all 
conspiracy  was  tenuous  and  insubstantial. 
349  F.2d  at  756.  In  this  case,  the  defendant 
Hubbard  is  alleged  to  be  a  prime  partici¬ 
pant  in  the  second  conspiracy  and  has  a 
significant  role  in  the  first  conspiracy.  And 
the  Court  has  no  evidence  before  it  to  indi¬ 
cate  that  the  evidence  against  Hubbard  or 
Thomas  will  be  tenuous  or  insubstantial. 
Although  the  defendant  Thomas  is  charged 
with  a  smaller  role,  safeguards  are  availa¬ 
ble  to  prevent  substantial  spillover.  See 
Kelly  v.  United  States,  supra  at  756-57. 

The  defendants  also  move  to  sever  under 
United  States  v.  Yates ,  173  U.S.App.D.C. 
308,  524  F.2d  1282  (1975)  (per  curiam).  In 
Yates ,  the  defendant  took  the  stand  and 
raised  an  alibi  defense  which  consisted  of  a 
claim  that  he  wa s  with  his  companion  Jones 
when  the  robber}7  he  was  charged  with  oc¬ 
curred.  Id.  173  U.S.App.D.C.  at  310,  524 
F.2d  at  1284.  In  rebuttal,  a  police  officer 
took  the  stand  and  testified  that  after  he 
placed  the  defendant  and  Jones  into  custo¬ 
dy,  and  while  they  were  being  taken  to  the 
scene  of  the  crime,  Jones  remarked  that  he 
had  been  with  the  defendant  for  only  five 
minutes.  Id.  At  trial,  Jones  invoked  the 
fifth  amendment  and  declined  to  testify. 
Id.  The  trial  court  allowed  the  officer’s 


testimony  under  the  rationale  that  the  de¬ 
fendant’s  silence  in  the  face  of  that  accusa¬ 
tion  indicated  his  assent  to  its  accuracy. 
Id.,  173  U.S.App.D.C.  at  311,  524  F2d  at 
1285.  The  court  of  appeals  rejected  this 
basis  because  the  defendant  was  at  the  time 
a  prime  suspect,  in  custody,  in  a  police  car, 
and  in  the  presence  of  two  policemen. 
Thus,  it  was  not  natural  to  assume  that  he 
would  contradict  the  statement  if  it  were 
inaccurate.  Id.  Moreover,  the  Court  found 
that  implying  assent  to  an  accusatory  state¬ 
ment  by  silence  in  a  custodial  situation  was 
at  odds  with  the  Supreme  Court’s  decision 
in  Miranda  v.  Arizona,  384  U.S.  436,  86  S.Ct. 
1602,  16  L.Ed2d  694  (1966).  United  States 
v.  Yates ,  173  U.S.App.D.C.  at  311,  524  F.2d 
at  1285.  After  deciding  that  the  statement 
was  not  admissible  under  the  rationale  of 
the  lower  court,  the  court  faced  the  sixth 
amendment  issue.  Id. 


The  Court  in  Yates  held  that  the  admis¬ 
sion  of  the  statement  violated  the  defend¬ 
ant’s  rights  under  the  sixth  amendment  to 
confront  the  witnesses  against  him.  In 
reaching  this  determination,  the  court  listed 
three  criteria  which,  if  satisfied,  would 
make  the  admission  of  an  out-of-court 
statement  by  an  unavailable  declarant  per¬ 
missible  under  the  sixth  amendment.  Id., 
173  U.S.App.D.C.  at  312,  524  F.2d  at  1286. 
The  Court  did  not  rule  that  each  of  the 
three  criteria  listed  was  necessary  in  order 
to  admit  such  a  statement.  According  to 
the  court,  such  statements  are  admissible 
“ at  least  w’hen  three  conditions  are  satisfied 
.  .  Id.,  173  U.S.App.D.C.  at  313,  524 

F.2d  at  1286  (emphasis  added).  And  the 
court  stated,  “[admittedly,  the  precise  con¬ 
tours  of  these  three  requirements  are  not 
free  from  doubt,  nor  is  it  certain  whether 
all  three  must  be  satisfied  in  every  case.” 
Id.  (citation  omitted). 

The  three  factors  the  court  in  Yates  fo¬ 
cused  on  to  decide  that  case  were:  (1)  the 
reliability  of  the  statement;  (2)  whether 
the  evidence  was  peripheral  or  devastating; 
and  (3)  whether  the  witness  is  equally  avail¬ 
able  to  the  prosecution  and  the  defense.  Id. 
On  the  facts  before  it,  the  court  found  that 
the  evidence  was  unreliable:  “Clearly, 


grave  doubts  exist  as  to  the  sincerity  of  the 
self-serving  statement/’  id,  it  found  that  it 
was  far  from  peripheral,  and  that  the 
government  could  have  granted  Jones  im¬ 
munity  to  make  him  available  to  the  de¬ 
fense.  Id. 

The  defendants  contend  that  the  govern¬ 
ment  is  going  to  admit  documents  which 
implicate  the  defendants  as  admissions  of 
co-conspirators  in  furtherance  of  the  con¬ 
spiracy  under  Rule  801(c).  Since  it  is  possi¬ 
ble  that  the  declarant-co-defendant  will  not 
take  the  stand  at  trial,  the  defendants  will 
be  faced  with  incriminating  out-of-court 
declarations  without  the  right  of  cross-ex¬ 
amination.  According  to  the  defendants, 
these  statements  will  not  be  peripheral  and 
the  witness  w-ould  be  available  to  the 
government  through  the  granting  of  immu¬ 
nity.  Therefore,  the  defendants  contend 
that  the  government  must  choose  between 
not  offering  these  incriminating  documents 
into  evidence  or  severing  the  trial  of  de¬ 
fendants  so  that  they  may  have  the  possibil¬ 
ity  of  calling  the  declarants  as  witnesses. 

The  Court  finds  that  Yates  is  distinguish¬ 
able  from  this  case.  First,  the  court  in  that 
case  had  before  it  a  statement  of  questiona¬ 
ble  reliability.  In  this  case,  the  documents 
the  government  plans  to  introduce  at  trial 
are  grounded  on  the  presumed  reliability  of 
admissions  against  penal  interest.  And  it  is 
“the  mission  of  the  Confrontation  Clause 
to  advance  a  practical  concern  for 
the  accuracy  of  the  truth-determining  proc¬ 
ess  in  criminal  trials  .  Dutton  v. 

Evans ,  400  U.S.  74,  89,  91  S.Ct.  210,  220,  27 
L.Ed.2d  213  (1970).  Thus,  the  reliability  of 
the  out-of-court  declarations  are  of  prime 
importance. 

Second,  the  Court  in  Yates  declined  to 
address  the  question  of  whether  the  state¬ 
ment  could  be  admitted  under  “any  of  the 
evolving,  amorphous  exceptions  to  the  hear¬ 
say  rule”  but  did  first  confront  the  question 
whether  it  w*as  admissible  as  a  failure  to 
deny  an  accusation.  173  U.S.App.D.C.  at 
312,  524  F.2d  at  1285.  In  this  case,  evidence 
would  be  admissible  under  a  long-recog¬ 
nized  rule  of  evidence.  Under  the  Federal 
Rules  of  Evidence,  admissions  of  a  co-con¬ 
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spirator  are  not  exceptions  to  the  hearsay 
rule,  but  are  simply  not  hearsay  at  all. 
Rule  801(dX2XE).  Although  the  fact  that 
evidence  is  admissible  does  not  mean  it  does 
not  violate  the  confrontation  clause,  Cali¬ 
fornia  v.  Green ,  399  U.S.  149,  155-56,  90 
S.Ct.  1930,  26  L.Ed.2d  489  (1970),  the  admis¬ 
sibility  of  evidence  under  a  rule  of  evidence 
is  a  factor  that  is  material  to  the  court’s 
determination.  See  Bruton  v.  United 
States ,  391  U.S.  123,  128  n.  3,  88  S.Ct.  1620, 
20  L.Ed.2d  476  (1968);  Dutton  v.  Evans ,  400 
U.S.  74,  85-89,  91  S.Ct.  210,  27  L.Ed^d  213 
(1970). 

Third,  in  Yates  the  court  observed  that 
the  declarant  was  equally  available  to  the 
government  and  the  defendant  because  the 
government  could  have  given  him  immunity 
from  prosecution.  In  Yates ,  the  declarant 
was  not  being  prosecuted.  173  U.S.App. 
D.C.  at  311,  524  F.2d  at  1284.  In  this  case, 
granting  immunity  w'ould  foreclose  prosecu¬ 
tion  of  those  defendants.  Furthermore, 
there  is  no  indication  on  the  part  of  the 
defendants  or  any  proffer  of  exculpatory 
evidence  which  would  be  available  if  the 
co-conspirators  were  called.  If  such  a 
showing  were  made,  it  would  decrease  the 
reliability  of  the  proposed  evidence  and  fa¬ 
vor  severance.  Moreover,  there  is  no  indi¬ 
cation  that  severance  would  be  an  accepta¬ 
ble  remedy.  Even  if  the  defendants  were 
tried  separately,  they  would  still  have  their 
fifth  amendment  privilege. 

Fourth,  Yates  included  in  its  considera¬ 
tion  the  fact  that  the  evidence  was  periph¬ 
eral.  United  States  v.  Yates,  173  U.S.App. 
D.C.  at  311,  524  F.2d  at  1286.  Other  courts 
have  not  tended  to  treat  that  requirement 
with  very  much  weight.  See  United  States 
v.  King ,  552  F.2d  833,  846  n.  16  (9th  Cir. 
1976),  cert,  denied ,  430  U.S.  966,  97  S.Ct. 
1646,  52  L.Ed.2 d  357  (1977).  When  there  is 
substantial  independent  evidence  to  support 
the  government’s  case  this  requirement  is 
held  to  be  satisfied.  See  United  States  v. 
Scholl e,  553  F.2d  1109,  1120  (8th  Cir.  1977), 
cert,  denied,  434  U.S.  940,  98  S.Ct.  432,  54 
L.Ed.2d  300  (1978).  At  this  time  the  Court, 
of  course,  is  completely  unable  to  determine 
how  devastating  the  evidence  will  be;  thus, 
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this  factor  can  have  little  bearing  on  a 
pretrial  determination  in  a  case  of  this  kind. 

Fifth,  other  courts  have  focused  on  fac¬ 
tors  not  discussed  in  Yates ,  which  support 
the  admission  of  the  documents  in  this  case. 
In  United  States  v.  Leonard ,  161  U.S.App. 
D.C.  36,  494  F.2d  955  (1974)  the  court  of 
appeals  for  this  circuit  suggested  many  fac¬ 
tors  which  would  be  relevant  to  determine 
whether  statements  violated  the  confronta¬ 
tion  clause.  These  factors  included  consid¬ 
erations  which  are  present  in  this  case:  the 
co-conspirator  allegedly  had  personal 
knowledge  of  the  identity  and  role  of  the 
other  participants,  the  jury  will  be  able  to 
weigh  the  credibility  of  the  extra-judicial 
statements,  the  possibility  that  the  state¬ 
ment  was  founded  on  faulty  recollection 
vuas  remote,  and  the  statement  was  against 
the  declarant’s  penal  interest.  Id.,  161  U.S. 
App.D.C.  at  50-51,  494  F.2d  at  969-70. 

[78]  Accordingly,  under  the  facts  of  this 
case,  the  Court  finds  that  under  the  case- 
by-case  approach  required  by  the  Supreme 
Court’s  plurality  in  Dutton  v.  Evans ,  400 
U.S.  74,  91  S.Ct.  210,  27  L.Ed.2d  213  (1970), 
the  defendant’s  constitutional  right  to  con¬ 
front  the  witnesses  against  them  would  not 
be  violated  by  the  introduction  of  reliable 
out-of-court  declarations  which  satisfy  the 
requirements  of  Rule  801(dX2XE)-  The 
Court  recognizes  that  its  duty  under  Rule 
14  is  a  continuing  one  and  that  at  present 
the  contours  of  the  evidence  and  prejudice 
has  not  yet  been  solidified.  See  United 
States  v.  Hilliard,  436  F.Supp.  at  75-76. 

An  order  in  accordance  with  the  forego¬ 
ing  shall  be  issued  of  even  date  herewith. 
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UNITED  STATES  of  America 

v. 

Mary  Sue  HUBBARD  et  aL 
Crim.  No.  78-0401. 

United  States  District  Court, 

District  of  Columbia. 

June  1,  1979. 

Motion  to  Require  Government  to 
Elect  Aug.  23,  1979. 

Motions  to  dismiss  and  to  quash  indict¬ 
ment  were  filed  by  defendant,  charged  with 
burglarizing  offices  of  various  federal  offi¬ 
cials,  stealing  government  documents  from 
such  offices,  compiling  to  obstruct  justice, 
obstructing  the  due  administration  of  jus¬ 
tice  and  knowingly  making  false  material 
declarations  to  the  grand  jury.  The  Dis¬ 
trict  Court,  Charles  R.  Richey,  J.,  held  that: 
(1)  charges  of  burglarizing  federal  offices 
and  stealing  documents  therefrom  did  not 
violate  plea  agreement  settling  charges 
arising  out  of  charge  of  using  a  falsely 
made  identification  card  to  enter  United 
States  courthouse;  (2)  even  if  defendant’s 
grand  jury  testimony  was  compelled,  in  vio¬ 
lation  of  the  Fifth  Amendment,  suppression 
of  the  allegedly  false  testimony  could  not 
be  had;  (3)  without  misrepresentation,  de¬ 
fendant’s  claim  that  he  was  equitably  im¬ 
munized  from  further  prosecution  failed; 
(4)  defendant  was  not  entrapped  into  lying 
before  the  grand  jury;  (5)  present  indict¬ 
ment  did  not  violate  double  jeopardy;  and 
(6)  Government  was  not  required  to  elect 
between  the  obstruction  of  justice  count 
and  the  allegedly  lesser  included  false  dec¬ 
laration  counts. 

Defendants’  motions  denied. 


1.  Criminal  Low  <e=>273.1(2) 

Counts  charging  violations  of  burglary 
statute  as  regards  entry  of  office  of  Inter¬ 
nal  Revenue  Service  in  January  1976,  theft 
of  federal  property  from  such  office,  bur¬ 
glary  of  and  theft  from  the  same  office  in 
March  of  1976,  burglary  and  theft  of  anoth- 
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er  office  later  in  March,  burglary  of  IRS 
identification  room  the  same  month,  burgla¬ 
ry  of  and  theft  from  office  of  associate 
deputy  general  in  April,  burglary  of  and 
theft  of  another  IRS  office  in  April,  enter¬ 
ing  into  a  conspiracy  to  obstruct  investiga¬ 
tion  of  burglaries  and  thefts  and  obstruct¬ 
ing  justice  did  not  violate  agreement,  in 
exchange  for  felony  plea  to  charge  of  using 
a  falsely  made  identification  card  to  enter 
United  States  courthouse  in  May  and  June 
that  the  Government  would  not  charge  de¬ 
fendant  with  any  other  possible  violations 
arising  out  of  such  entries.  18  U.S.C.A. 
§§  499,  641,  1017,  1503;  D.C.C.E.  §  22- 
1801(b). 

2.  Indictment  and  Information  <$=>  144.1(1) 

Indictment  was  not  required  to  be  dis¬ 
missed  on  ground  of  violation  of  defend¬ 
ant’s  Fifth  Amendment  rights  before  a 
grand  jury,  based  on  prosecutor’s  statement 
that  defendant  no  longer  had  a  Fifth 
Amendment  privilege,  where  prosecutor 
was  simply  telling  defendant  that  he  no 
longer  had  such  a  right  with  respect  to  the 
three  incidents  involved  in  plea  agreement, 
throughout  his  grand  jury  appearance  de¬ 
fendant  had  ready  access  to  his  counsel  and 
at  no  time  did  he  invoke  the  Fifth  Amend¬ 
ment  or  refuse  to  answer  a  question.  U.S. 
C.A. Const.  Amend.  5. 

3.  Criminal  Law  <s=394.1(3) 

Even  if  defendant’s  grand  jury  testi¬ 
mony  was  compelled  in  violation  of  the 
Fifth  Amendment,  suppression  of  defend¬ 
ant’s  allegedly  false  testimony  was  not  re¬ 
quired.  U.S. C.A. Const.  Amend.  5. 

4.  Criminal  Law  <s=>31 

Without  misrepresentation  by  the 
Government  of  facts  before  the  grand  jury, 
defendant  was  not  equitably  immunized 
from  further  prosecution. 

5.  Criminal  Law  <$=>  772(6) 

To  meet  the  evidentiary  threshold  to 
merely  obtain  an  entrapment  instruction  in 
the  District  of  Columbia,  there  must  be  a 
foundation  in  the  evidence  in  the  light 
viewed  most  favorably  to  the  accused,  for  a 
finding  of  inducement  by  the  government 
agent,  that  is  persuasion,  fraudulent  repre¬ 


sentations,  threats,  coercive  tactics,  harass¬ 
ment,  promises  of  reward,  pleas  based  on 
need,  sympathy,  or  friendship,  and  any  oth¬ 
er  government  conduct  which  would  create 
the  risk  of  causing  an  otherwise  unpredis¬ 
posed  person  to  commit  the  crime  charged. 

6.  Criminal  Law  <£=37(6) 

Defendant  could  not  be  found  to  have 
been  entrapped  into  lying  before  grand  jury 
where  he  was  continuously  reminded  that 
he  should  tell  the  truth  and  that  any  false 
statements  he  made  would  make  him  the 
subject  of  criminal  penalties. 

7.  Indictment  and  Information  <$=>144.1(1) 

Indictment  was  not  required  to  be  dis¬ 
missed  on  ground  that  only  reason  for  call¬ 
ing  defendant  before  grand  jury  was  to  lay 
a  foundation  for  perjury  prosecution  where 
grand  jury  was  investigating  crimes  within 
its  jurisdiction,  defendant  had  not  previous¬ 
ly  given  his  testimony  under  oath,  questions 
directed  to  defendant  were  material  to  mat¬ 
ters  being  investigated  and  defendant  was 
repeatedly  warned  that  he  could  be  prose¬ 
cuted  for  perjury  if  he  made  false  state¬ 
ments. 

8.  Criminal  Law  <^=>1210 

Test  for  determining  whether  two  of¬ 
fenses  are  sufficiently  distinguishable  to 
permit  the  imposition  of  cumulative  punish¬ 
ment  is  whether  each  crime  requires  proof 
of  a  fact  which  the  other  does  not.  U.S.C. 
A. Const.  Amend.  5. 

9.  Criminal  Law  <&=>  195(1) 

Offenses  involved  in  plea  agreement,  i. 
e.,  using  a  falsely  made  identification  card 
to  enter  United  States  courthouse,  with  de¬ 
fendant  pleading  guilty  to  misuse  of  a 
government  seal,  were  separate  from  of¬ 
fenses  involved  in  subsequent  indictment 
for  burglarizing  offices  of  various  federal 
officials,  stealing  government  documents 
from  such  office,  conspiring  to  obstruct  jus¬ 
tice,  obstructing  due  administration  of  jus¬ 
tice  and  knowingly  making  false  declara¬ 
tions  to  grand  jury  investigating  subject 
charges,  such  that  the  subsequent  indict¬ 
ment  did  not  violate  double  jeopardy.  18 
U.S.C.A.  §§  499,  641,  1017,  1503;  U.S.C.A. 
Const.  Amend.  5;  D.C.C.E.  §  22-1801(b). 
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10.  Indictment  and  Information  <$=>144.- 

1(1) 

Indictment  would  not  be  dismissed  pur¬ 
suant  to  the  Kastigar  rule  absent  compelled 
immunized  testimony. 

11.  Indictment  and  Information  132(2) 

Government  was  not  required  to  elect 

between  prosecuting  defendant  for  obstruc¬ 
tion  of  justice  or  for  allegedly  lesser  includ¬ 
ed  offense  of  false  declarations  before  a 
grand  jury.  18  U.S.CA.  §  1503. 

Motion  to  Require  Government  to  Elect 

12.  Criminal  Law  <*=>29 

Charges  that  defendant  lied  when  he 
stated  to  grand  jury  that  his  purpose  in 
going  to  bar  association  library  was  to  learn 
to  do  legal  research,  when  he  stated  that  he 
went  nowhere  else  on  his  first  visit  than  to 
library  and  men’s  room,  when  he  stated 
that  he  and  another  carried  case  histories  to 
Xerox  machine  and  copied  them  while  at 
courthouse  and  when  he  stated  that  he 
knew  his  companion  at  library  only  by  spec¬ 
ified  name  were  subject  to  separate  perjury 
prosecutions  since  proof  of  falsity  of  each 
statement  would  require  proof  of  distinct 
facts  and  each  involved  a  separate  untruth 
which  could  have  hindered  grand  jury  in¬ 
vestigating  burglaries  of  various  federal  of¬ 
fices.  18  U.S.C.A.  §  1623. 


Earl  J.  Silbert,  U.  S.  Atty.,  Raymond 
Banoun,  Judith  Hetherton,  Timothy  J. 
Reardon,  III,  Steven  C.  Tabackman,  Asst. 
U.  S.  Attys.,  Washington,  D.  C.,  for  the 
United  States. 

Leonard  B.  Boudin,  Rabinowitz,  Boudin  & 
Standard,  Michael  Lee  Hertzberg,  New 
York  City,  for  defendant  Hubbard. 

Philip  J.  Hirschkop,  John  D.  Grad,  Leon¬ 
ard  S.  Rubenstein,  Hirschkop  &  Grad,  P.  C., 
Alexandria,  Va.,  for  defendants  Heldt  and 
Snider. 

Roger  Zuckerman,  Roger  Spaeder,  Law¬ 
rence  A.  Katz,  Richard  A.  Stanley,  Wendy 
Manz,  Zuckerman,  Spaeder  &  Taylor,  Wash¬ 
ington,  D.  C.,  for  defendants  Willardson 
and  Weigand. 


Michael  Nussbaum,  James  Davenport, 
Ronald  G.  Precup,  Nussbaum  &  Owen, 
Washington,  D.  C.,  for  defendants  Hermann 
and  Raymond. 

John  Kenneth  Zwerling,  Jonathan  Shapi¬ 
ro,  Zwerling  &  Shapiro,  Alexandria,  Va.,  for 
defendant  Wolfe. 

Leonard  Koenick,  Washington,  D.  C.,  for 
defendant  Thomas. 

MEMORANDUM  OPINION 

CHARLES  R.  RICHEY,  District  Judge. 

On  April  25,  1979,  this  Court  issued  an 
opinion  resolving  numerous  pretrial  motions 
and  providing  some  background  to  this  case 
in  which  eleven  defendants  are  named  in  an 
indictment  charging  two  conspiracies,  ob¬ 
struction  of  justice,  illegal  electronic  eaves¬ 
dropping,  several  burglaries,  and  thefts  of 
government  documents,  and  false  declara¬ 
tions  before  a  grand  jury.  United  States  v. 
Hubbard ,  474  F.Supp.  64  (D.D.C.  1979). 
At  this  time,  the  Court  will  rule  on  a  series 
of  motions  filed  by  the  defendant  Gerald 
Bennett  Wolfe. 

I.  BACKGROUND. 

In  the  current  indictment,  Wolfe  is 
named  in  seventeen  counts.  In  Counts 
Three  through  Eight,  Wolfe  and  others  are 
charged  with  burglarizing  the  offices  of 
various  federal  officials.  In  Counts  Nine 
through  Thirteen,  Wolfe  and  others  are 
charged  with  stealing  government  docu¬ 
ments  from  these  offices.  In  Count  Twen¬ 
ty-three,  Wolfe  and  others  are  charged  with 
conspiring  to  obstruct  justice.  In  Count 
Twenty-four,  Wolfe  and  others  are  charged 
with  obstructing  the  due  administration  of 
justice.  In  Counts  Twenty-five  through 
Twenty-eight,  Wolfe  alone  is  charged  with 
knowingly  making  false  material  declara¬ 
tions  to  the  Grand  Jury  investigating  the 
charges  brought  in  this  indictment. 

At  this  time,  the  Court  will  resolve  four 
motions  filed  by  Wolfe:  (1)  motion  to  dis¬ 
miss  all  counts;  (2)  motion  to  dismiss  pursu¬ 
ant  to  Kastigar  v.  United  States,  406  U.S. 
441,  92  S.Ct.  1653,  32  L.Ed.2d  21 2  (1972),  for 


UNITED  o  TATES  v.  HUBBARD  j)3 

Cite  as  474  F^upp,  90  (1979) 


wrongful  use  of  his  immunized  Grand  Jury 
testimony;  (3)  motion  to  dismiss  Count 
Twenty-four  of  the  indictment,  or,  in  the 
alternative,  to  compel  an  election  between 
Count  Twenty-four  and  the  perjury  allega¬ 
tion;  and  (4)  motion  to  quash  because  of 
abusive  questioning  before  the  grand  jury 
and  because  of  taint  arising  from  the  im¬ 
proper  use  of  his  grand  jury  testimony. 

II.  WOLFE’S  MOTION  TO  DISMISS 
ALL  COUNTS  IS  WITHOUT 
MERIT. 

Wolfe  has  moved  to  dismiss  all  counts  of 
the  indictment  in  which  he  is  named  on  the 
grounds  that  (1)  the  charges  violate  his  plea 
agreement  with  the  government;  (2)  the 
government  has  violated  his  fifth  amend¬ 
ment  rights;  (3)  the  government  has  equi¬ 
tably  immunized  him  from  prosecution;  (4) 
the  government  has  entrapped  him  into  giv¬ 
ing  false  testimony  before  the  Grand  Jury; 
and  (5)  the  government  has  improperly  sub¬ 
jected  him  to  multiple  prosecution  and  pun¬ 
ishment. 

A.  The  Indictment  Does  Not  Violate  the 
Plea  Agreement. 

On  June  30,  1976,  the  defendant  Wolfe 
was  arrested  and  charged  with  violating 
section  499  of  Title  18  of  the  U.S.C.  for 
using  a  falsely  made  identification  card  to 
enter  the  United  States  Courthouse  in 
Washington,  D.  C.  The  government  of¬ 
fered  to  settle  the  matter  if  Wolfe  would 
plead  to  a  misdemeanor  and  cooperate  with 
the  government’s  continuing  investigation. 
Rather  than  cooperate,  Wolfe  rejected  the 
offer  and  pleaded  guilty  to  a  felony— the 
misuse  of  a  government  seal  in  violation  of 
section  1017  of  Title  18  U.S.C.  In  exchange 
for  his  plea  to  the  felony,  the  government 
'‘agreed  not  to  charge  Mr.  Wolf  [sic]  with 
any  other  possible  violations  arising  out  of 
three  separate  entries  into  this  courthouse 
with  another  man  in  May  and  June  of  last 
year  using  a  false  and  fraudulently  obtain¬ 
ed  Internal  Revenue  I.D.  card.”  Plea  Tran¬ 
script  at  2;  see  id.  at  12. 

[1]  The  defendant  contends  that  Counts 
Three  through  Thirteen  and  Twenty-three 


and  Twenty-four  of  the  current  indictment 
violate  his  plea  agreement.  Count  Three 
charges  Wolfe  and  others  with  violations  of 
the  District  of  Columbia  burglary  statute, 
22  D.C.Code  §  1801(b),  in  the  office  of  the 
Internal  Revenue  Service  (hereinafter, 
“IRS”)  Exempt  Organization  Division  in 
January  of  1976.  Count  Nine  charges 
Wolfe  and  others  with  the  theft  of  federal 
property  in  violation  of  18  U.S.C.  §  641  in 
the  same  office  as  Count  Three  in  June  of 

1975.  Counts  Four  and  Ten  charge  Wolfe 
and  others  with  burglary  of  and  theft  from 
the  office  of  the  IRS  Exempt  Organization 
Division  in  March  of  1976.  Counts  Five  and 
Eleven  charge  Wolfe  and  others  with  bur¬ 
glary  of  and  theft  from  another  office  of 
the  IRS  Exempt  Organization  Division  later 
in  March  of  1976.  Count  Six  charges  Wolfe 
and  others  with  the  burglary  of  the  IRS 
Identification  Room  in  March  of  1976. 
Counts  Seven  and  Twelve  charge  Wolfe  and 
others  with  burglary  of  and  theft  from  the 
Office  of  the  Associate  Deputy  Attorney 
General  of  the  United  States  Department 
of  Justice  in  April  of  1976.  Counts  Eight 
and  Thirteen  charge  Wolfe  and  others  with 
the  burglary  of  and  theft  from  the  IRS 
Office  of  International  Operations  in  April 
of  1976.  Count  Twenty-three  charges 
Wolfe  and  others  with  entering  into  a  con¬ 
spiracy  to  obstruct  the  investigation  of  the 
burglaries  and  thefts.  County  Twenty-four 
charges  Wolfe  and  others  with  obstructing 
justice  in  violation  of  section  1503  of  Title 
18. 

Each  of  these  charges  concerns  offenses 
which  did  not  occur  in  the  courthouse,  did 
not  occur  in  the  months  of  May  or  June  of 

1976,  and  are  completely  distinct  from  the 
offenses  encompassed  in  the  agreement  en¬ 
tered  into  between  the  government  and  the 
defendant.  The  defendant’s  contention 
that  there  was  a  mutual  understanding  that 
he  would  be  immune  from  further  prosecu¬ 
tion  for  all  such  offenses  is  not  supported 
by  the  record.  Before  Judge  Flannery  the 
defendant  indicated  that  the  only  promises 
made  to  induce  his  plea  were  immunity  for 
the  three  courthouse  incidents  in  May  or 
June  of  1976.  Plea  Transcript  at  12.  Ac- 
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cordingly,  the  present  indictment  does  not 
violate  the  agreement  between  the  govern¬ 
ment  and  Wolfe. 

B.  The  Indictment  Should  Not  Be  Dis¬ 
missed  For  Filth  Amendment  Viola¬ 
tions. 

[2]  Wolfe’s  second  contention  in  support 
of  his  motion  to  dismiss  all  counts  of  the 
indictment  is  that  the  government  violated 
his  fifth  amendment  rights  before  the 
Grand  Jury.  In  support  of  this  contention, 
the  defendant  relies  heavily  on  a  remark  of 
the  Assistant  United  States  Attorney  which 
is  significant  only  when  quoted  out  of  con¬ 
text.  However,  in  the  context  in  which  the 
statement  was  made,  it  is  clear  that  the 
assistant  was  simply  telling  the  defendant 
that  he  no  longer  had  a  fifth  amendment 
right  with  respect  to  the  three  incidents 
involved  in  the  plea  agreement.  Before  the 
Grand  Jury  Wolfe  was  told  that:  “You  are 
here  to  give  your  truthful  responses  to  our 
questions  involving  a  matter  that  this 
grand  jury  is  investigating.  And  as  a  citi¬ 
zen  of  the  United  States  and  having  en¬ 
tered  your  plea  of  guilty  to  one  of  these 
instances  and  having  the  government  bar¬ 
gain  away  in  the  plea  agreement,  it’s  [sjc] 
right  to  charge  you  with  everything  it  could 
charge  you  with  as  far  [sic]  those  instances 
are  concerned.  You  no  longer  have  a  Fifth 
Amendment  privilege;  do  you  understand 
that?’’  Grand  Jury  Transcript  at  17. 1 

Throughout  his  appearance  before  the 
Grand  Jury,  Wolfe  had  ready  access  to  his 
attorney  who  was  immediately  outside  the 
room  in  which  his  testimony  was  being  tak¬ 
en.  He  was  warned  that  he  could  be 
charged  with  perjury  if  he  answered  false¬ 
ly.  Grand  Jury  Transcript  at  10-11.  He 
was  instructed  that  if  he  had  any  questions 
concerning  his  rights  he  could  consult  with 

1.  The  government  contends  that  the  punctua¬ 
tion  of  the  final  two  sentences  is  incorrect. 
According  to  the  government,  there  should  not 
be  a  period  between  “concerned”  and  “You.” 
However,  the  government’s  interpretation  of 
the  remark  stands  up  without  any  alteration  in 
the  punctuation. 

2.  The  Grand  Jury  which  indicted  Wolfe  was  not 
the  Grand  Jury  he  testified  before.  The  first 


his  attorney.  Grand  Jury  Transcript  at  13. 

In  fact,  at  one  point,  Wolfe  halted  the  pro¬ 
ceedings  to  confer  with  his  counsel  and 
returned  and  proceeded  to  answer  a  ques¬ 
tion.  Grand  Jury  Transcript  at  220—21.  At 
no  time  did  Wolfe  invoke  the  fifth  amend¬ 
ment  and  refuse  to  answer  a  question  dur¬ 
ing  his  appearance  before  the  first  Grand 
Jury.2  Accordingly,  the  Court  finds  that, 
based  on  the  totality  of  the  circumstances, 
the  will  of  the  defendant  was  not  overborne 
and  his  testimony  was  voluntary  and  was 
not  obtained  in  violation  of  his  fifth  amend¬ 
ment  rights.  See  United  States  v.  Mandu - 
jano,  425  U.S.  564,  574-75,  96  S.Ct  1768,  48 
L.Ed.2d  212  (1976). 

[3]  Furthermore,  the  defendant’s  at¬ 
tempt  to  suppress  his  allegedly  false  testi¬ 
mony  before  the  Grand  Jury  is  misguided. 
Even  if  his  testimony  was  compelled  in 
violation  of  the  fifth  amendment,  which  it 
wTas  not,  suppression  would  not  be  available. 
According  to  the  Supreme  Court,  “Under  no 
circumstances,  however,  could  he  commit 
perjury r  and  successfully  claim  that  the  Con¬ 
stitution  afforded  him  protection  from  pros¬ 
ecution  from  that  crime.91  United  States  v. 
Mandujano,  supra  at  570,  96  S.Ct.  at  1772 
quoting  United  States  v.  Orta,  253  F.2d  312, 
314  (5th  Cir.)  cert,  denied,  357  U.S.  905,  78 
S.Ct.  1149,  2  L.Ed.2d  1156  (1958)  (emphasis 
added  by  the  Supreme  Court).  As  the 
Court  has  pointed  out,  “Our  Legal  system 
provides  methods  for  challenging  the 
Government’s  right  to  ask  questions — lying 
is  not  one  of  them.”  Bry^son  v.  United 
States,  396  U.S.  64,  72,  90  S.Ct.  355,  360,  24 
L.Ed.2d  264  (1969).  Accordingly,  the  Court 
finds  that  the  fifth  amendment  rights  of 
the  defendant  were  not  violated  before  the 
Grand  Jury,  and  no  testimony  wdll  be  sup¬ 
pressed. 

Grand  Jury’s  term  ran  out  prior  to  returning  am 
indictment.  The  second  Grand  Jury7  was  read 
the  testimony  of  Wolfe  before  the  first  Grand 
Jury.  Wolfe  was  called  before  the  second 
Grand  Jury7  and  declined  to  answer  any  ques¬ 
tions.  His  refusal  to  testify  before  the  second 
Grand  Jury  was  acquiesced  to  by  the  govern¬ 
ment. 
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C.  The  Defendant  Was  Not  Equitably  Im¬ 
munized  From  Further  Prosecution. 

[4]  Wolfe  contends  that  the  government 
should  be  compelled  to  abide  by  its  misrep¬ 
resentations  before  the  Grand  Jury.  Thus, 
according  to  Wolfe,  he  should  be  equitably 
immunized  from  further  prosecution.  The 
Court  finds  that  the  government  did  not 
misrepresent  the  facts  before  the  Grand 
Jury.  See  page  94,  supra.  Without  mis¬ 
representation,  the  defendant’s  claim  of  im¬ 
munity  fails.  Accordingly,  the  Court  finds 
that  Wolfe  was  not  equitably  immunized 
from  further  prosecution. 

D.  The  Defendant  Wolfe  Was  Not  En¬ 
trapped  Into  Lying  Before  the  Grand 
Jury. 

[5,6]  Wolfe  contends  that  the  perjury 
counts  of  the  indictment  must  be  dismissed 
because  he  was  entrapped  into  lying  to  the 
grand  jury.  In  order  to  meet  the  evidentia¬ 
ry  threshold  to  merely  obtain  an  entrap¬ 
ment  instruction  in  the  District  of  Colum¬ 
bia,  there  must  be  a  foundation  in  the  evi¬ 
dence  in  the  light  viewed  most  favorably  to 
the  accused,  for  a  finding  of  inducement  by 
a  government  agent,  that  is  persuasion, 
fraudulent  representations,  threats,  coer¬ 
cive  tactics,  harassment,  promises  of  re¬ 
ward,  pleas  based  on  need,  sympathy,  or 
friendship,  and  any  other  government  con¬ 
duct  wThich  would  create  ihe  risk  of  causing 
an  otherwise  unpredisposed  person  to  com¬ 
mit  the  crime  charged.  United  States  v. 
Burkley,  192  U.S.App.D.C.  294,  305,  591 
F.2d  903,  914  (1978).  Neither  the  defendant 
nor  the  government  has  proffered  any  evi¬ 
dence  which  would  show  that  any  govern¬ 
ment  agent  in  any  way  even  suggested  in 
the  slightest  that  Wolfe  not  tell  the  truth 
before  the  Grand  Jury.  On  the  contrary,  he 
was  continuously  reminded  that  he  should 
tell  the  truth  and  that  any  false  statements 
he  made  would  make  him  subject  to  crimi¬ 
nal  penalties.  Grand  Jury  Tr.  at  10-11. 
Therefore,  Wolfe  fails  to  make  out  a  claim 
of  entrapment  under  the  law  as  it  now 
stands. 

[7]  According  to  Wolfe,  the  only  reason 
for  calling  him  before  the  Grand  Jury  was 


to  lay  the  foundation  for  a  perjury  prosecu¬ 
tion.  He  contends,  therefore,  that  his  testi¬ 
mony  was  outside  the  scope  of  the  Grand 
Jury’s  authority.  In  support  of  this  conten¬ 
tion,  the  defendant  relies  on  a  series  of 
cases,  the  most  recent  of  which  was  decided 
over  fifteen  years  ago.  United  States  v. 
Cross,  170  F.Supp.  303  (D.D.C.1959);  United 
States  v.  Thayer,  214  F.Supp.  929  (D.Colo. 
1963);  United  States  v.  Icardi,  140  F.Supp. 
383  (D.D.C.1956);  Brown  v.  United  States, 
245  F.2d  549  (8th  Cir.  1957). 

In  United  States  v.  Icardi,  supra,  the 
defendant  was  charged  with  perjury  before 
a  special  subcommittee  of  the  Congressional 
Committee  on  Armed  Services.  Id.  at  385. 
The  subcommittee  was  investigating  the 
disappearance  and  death  of  an  American 
major  in  Italy  during  the  Second  World 
War.  Icardi  had  been  implicated,  but  there 
was  no  jurisdiction  to  punish  him  since  he 
had  severed  his  relationship  with  the  ser¬ 
vice.  Id.  at  387.  The  Chairman  of  the 
subcommittee  admitted  that  Icardi  was 
called  only  to  tell  his  side  of  the  story  or  to 
enable  a  perjury  prosecution  because  the 
subcommittee  already  had  in  its  possession 
sufficient  information  on  which  to  base  its 
report  to  Congress.  Id.  at  388.  The  Court 
with  Judge  Keech  sitting  held  that  provid¬ 
ing  a  forum  in  which  to  allow  an  accused  to 
protest  his  innocence  or  to  lay  the  founda¬ 
tion  of  a  perjury  prosecution  are  not  valid 
legislative  purposes.  Id.  Furthermore,  the 
Court  held  that  even  if  there  were  a  valid 
legislative  purpose,  the  questions  were  not 
material  to  the  subcommittee’s  investiga¬ 
tion.  Id.  at  389.  According  to  the  Court  in 
Icardi,  at  the  time  the  defendant  was  ques¬ 
tioned,  which  was  after  the  committee  ad¬ 
mittedly  had  all  the  information  that  was 
necessary  to  fulfill  its  function,  the  alleged 
perjurious  answers  were  not  material  to  the 
subcommittee’s  authorized  investigation. 
Id. 

In  United  States  v.  Cross,  170  F.Supp.  303 
(D.D.C.1959),  the  defendant  was  being  pros¬ 
ecuted  for  perjury  before  the  Senate  Select 
Committee  on  Improper  Activities  in  the 
Labor  or  Management  Field.  Id.  at  304. 
In  this  case,  the  defendant  had  been  re- 
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called  to  testify  before  the  committee  a 
second  time  for  the  sole  purpose  of 
strengthening  the  case  against  him  for  per¬ 
jury.  Id.  at  309.  Judge  Keech  again  held 
that  the  committee  was  not  a  competent 
tribunal  and  the  statements  were  immateri¬ 
al  because  the  questions  were  not  asked  for 
the  purpose  of  eliciting  facts  material  to  the 
committee’s  investigation.  Id.  at  310. 

In  both  Icardi  and  Cross,  it  is  important 
to  note  that  the  tribunals  were  legislative, 
raising  the  spectre  of  what  Judge  Keech 
referred  to  in  Icardi  as  ‘‘legislative  trial  and 
conviction.”  Id.  at  388,  which  “should  not 
be  condoned,  as  it  denies  to  the  accused  the 
constitutional  safeguards  of  judicial  trial.” 
Id.  at  389. 

In  Brown  v.  United  States,  245  F.2d  549 
(8th  Cir.  1957),  the  defendant  was  charged 
with  perjury  before  a  grand  jury  in  Nebras¬ 
ka.  The  court  ruled  that  the  grand  jury,  by 
asking  the  defendant  questions  concerning 
events  in  Missouri,  exceeded  its  authority. 
Id.  at  555.  Therefore,  the  only  possible 
purpose  for  the  grand  jury  to  inquire  into 
those  matters  was  to  enable  the  defendant 
to  be  prosecuted  for  perjury.  Id.  The 
Court  followed  Icardi  and  overturned  the 
conviction  and  held  that  the  allegedly  false 
answers  were  not  material  to  the  grand 
jury’s  investigation. 

In  United  States  v.  Thayer,  214  F.Supp. 
929  (D.Colo.1963),  the  court  ordered  a  new 
trial  for  the  defendant  who  was  convicted 
of  perjury  before  the  United  States  Securi¬ 
ties  and  Exchange  Commission.  The  Court 
ruled  that  it  w’as  unfair  to  the  defendant  to 
recall  him  with  a  perjury  prosecution  in 
mind  without  informing  him  of  their  inten¬ 
tions.  Id.  at  932-33. 

The  Court  finds  these  cases  to  be  distin¬ 
guishable  from  the  case  sub  judice,  even  if 
they  still  constitute  good  law\3  First,  the 
Grand  Jury  wras  plainly  investigating 
crimes  within  its  jurisdiction,  therefore  this 
case  is  unlike  Brown.  Second,  this  case 
involves  a  grand  jury  and  does  not  involve 

3.  Compare  the  treatment  of  the  Fifth  Circuit’s 

decision  in  United  States  v.  Orta,  253  F.2d  312 

(5th  Cir.),  cert,  denied,  357  U.S.  905,  78  S.Ct. 

1149,  2  L.Ed.2d  1156  (1958),  in  United  States  v. 


the  problem  of  legislative  or  administrative 
trials  as  do  Icardi,  Cross,  and  Thayer. 
Third,  the  defendant  in  this  case  had  not 
previously  given  his  testimony  under  oath 
when  he  was  called  before  the  Grand  Jury 
as  had  the  defendants  in  Thayer  and  Cross ; 
therefore,  in  this  case,  even  if  the  prosecu¬ 
tor  believed  he  was  previously  lying,  he 
could  hope  that  the  defendant  would  tell  a 
more  truthful  story  once  under  oath.  Un¬ 
like  Brown,  Icardi  and  Cross,  the  questions 
directed  to  Wolfe  were  material  to  the  mat¬ 
ters  being  investigated;  there  was  no  hint 
that  the  investigation  had  already  been 
completed  as  in  Icardi  and  Cross,  or  that 
the  questions  concerned  matters  outside  the 
grand  jury’s  authority  as  in  Brown.  Final¬ 
ly,  unlike  Thayer,  the  defendant  in  this  case 
was  repeatedly  warned  that  he  could  be 
prosecuted  for  perjury  if  he  made  false 
statements;  thus,  he  was  not  misled  in  this 
regard.  Grand  Jury  Transcript  at  10-11. 
Accordingly,  the  Court  finds  that  the  de¬ 
fendant  Wolfe  was  not  entrapped  into  lying 
to  the  grand  jury. 

E.  The  Government  Has  Not  Subjected 
Wolfe  to  Improper  Multiple  Prosecu¬ 
tion  and  Punishment 

[8,  9]  Wolfe  contends  that  he  has  been 
the  victim  of  multiple  prosecution  and  pun¬ 
ishment  in  violation  of  the  double  jeopardy 
clause  of  the  fifth  amendment.  According 
to  the  defendant,  the  charges  in  the  present 
indictment  arise  from  the  same  series  of 
acts  or  transactions  as  those  charged  in  the 
earlier  case  against  Wolfe,  and  therefore 
the  current  indictment  is  improper.  In 
Brown  v.  Ohio,  432  U.S.  161,  97  S.Ct.  2221, 
53  L.Ed.2d  187  (1977),  the  Supreme  Court 
pointed  out  that  the  established  test  for 
determining  whether  two  offenses  are  suf¬ 
ficiently  distinguishable  to  permit  the  impo¬ 
sition  of  cumulative  punishment  is  whether 
each  crime  requires  proof  of  a  fact  wrhich 
the  other  does  not.  Id.  at  166,  97  S.Ct. 
2221.  Plainly,  under  this  test  the  offenses 
involved  in  the  plea  agreement  would  be 

Mandujano,  425  U.S.  564,  570,  96  S.Ct.  1768,  48 

L.Ed.2d  212  (1976)  with  its  treatment  in  United 

States  v.  Thayer,  214  F.Supp.  929,  932-33 

(D.Colo.1963). 
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separate  from  those  in  the  current  indict¬ 
ment.  See  pages  93-94,  supra.  Accord¬ 
ingly,  the  Court  finds  that  the  present 
indictment  does  not  violate  the  double  jeop¬ 
ardy  clause. 

III.  THE  USE  OF  THE  DEFENDANT 
WOLFE’S  TESTIMONY  DOES  NOT 
VIOLATE  KASTIGAR  V.  UNITED 
STATES ,  406  U.S.  441,  92  S.Ct.  1653,  32 
L.Ed  .2d  212  (1972). 

[10]  Wolfe  has  moved  to  dismiss  the 
case  against  him  on  the  ground  that  his 
compelled  testimony  before  the  Grand  Jury 
will  lead  to  the  infliction  of  criminal  penal¬ 
ties  in  violation  of  Kastigar  v.  United 
States ,  406  U.S.  441,  92  S.Ct.  1653,  32 
L.Ed.2d  212  (1972).  Since  the  Court  has 
found  that  his  testimony  before  the  Grand 
Jury  was  not  compelled,  see  page  94,  supra, 
the  basis  for  this  motion  has  been  under¬ 
mined.  Accordingly,  the  motion  of  the  de¬ 
fendant  to  dismiss  pursuant  to  Kastigar  is 
denied  because  there  is  no  compelled  im¬ 
munized  testimony  involved  in  this  case. 

IV.  THE  FALSE  DECLARATIONS  AND 
OBSTRUCTION  OF  JUSTICE 
CHARGES  AGAINST  THE  DEFEND¬ 
ANT  WOLFE  ARE  SUFFICIENT  TO 
WITHSTAND  THE  MOTION  TO  DIS¬ 
MISS. 

Wolfe  has  moved  to  dismiss  Count  Twen¬ 
ty-four  of  the  indictment  which  charges 
him  with  obstruction  of  justice  in  violation 
of  18  U.S.C.  §  1503.  In  the  alternative, 
Wolfe  contends  that  the  government  must 
be  compelled  to  elect  between  Count  Twen¬ 
ty-four  and  the  false  declarations  allega¬ 
tions  which  make  up  Count  Tw'enty-five 
through  Twenty-eight. 

According  to  Wolfe,  Count  Twenty-four 
is  defective  because  it  merely  charges  the 
defendant  with  false  declarations  and  fails 
to  charge  the  defendant  with  the  additional 
-element  of  “obstruction  to  the  court  in  the 
performance  of  its  duty.”  Citing  Ex  parte 
Hudgings ,  249  U.S.  378,  383,  39  S.Ct.  337, 
339,  63  L.Ed.  656  (1919).  The  Court  has 
Already  ruled  with  respect  to  this  issue  with 


regard  to  the  other  defendants.  See  United 
States  v.  Hubbard,  474  F.Supp.  64,  75-77 
(D.D.C.  1979).  The  exact  same  analysis 
resolves  this  motion  for  Wolfe.  According¬ 
ly,  Count  Twenty-four  will  not  be  dis¬ 
missed. 

[11]  In  the  alternative,  Wolfe  contends 
that  the  government  should  be  compelled  to 
elect  between  Count  Twenty-four  and  the 
false  declarations  counts.  According  to 
Wolfe,  the  charge  of  false  declarations  is  a 
lesser-included  offense  of  the  obstruction  of 
justice  charge,  and  it  would  be  inherently 
unfair  to  force  the  defendant  to  proceed  to 
trial  on  multiple  counts.  The  Court  is  not 
persuaded  by  this  argument.  Requiring  de¬ 
fendants  to  stand  trial  on  an  offense  as  well 
as  lesser-included  offenses  is  standard  prac¬ 
tice  and  has  been  upheld  by  every  court 
that  has  faced  the  issue.  Albrecht  v.  Unit¬ 
ed  States,  273  U.S.  1,  11,  47  S.Ct.  250,  71 
L.Ed.  505  (1927);  United  States  v.  Partin, 
552  F.2d  621,  631  (5th  Cir.),  cert,  denied,  434 
U.S.  903,  98  S.Ct.  298,  54  L.Ed.2d  189 
(1977);  Catrino  v.  United  States,  176  F.2d 
884,  886-87  (9th  Cir.  1949);  United  States 
v.  Walasek,  527  F.2d  676,  680  (3d  Cir.  1975). 
Accordingly,  the  Court  will  deny  Wolfe’s 
motion  to  compel  the  election. 

V.  THE  DEFENDANT  WOLFE  WAS 
NOT  ABUSED  BEFORE  THE 
GRAND  JURY. 

Wolfe  has  moved  to  quash  the  indictment 
against  him  because  of  abusive  questioning 
before  the  Grand  Jury.  The  Court  has  ex¬ 
amined  the  transcript  of  the  Grand  Jury 
proceedings  and  finds  that  the  Assistant 
United  States  Attorneys’  conduct  w’as  with¬ 
in  the  allowable  limits.  Therefore,  the  mo¬ 
tion  to  quash  will  be  denied. 

ORDER 

In  accordance  with  the  Memorandum 
Opinion  issued  of  even  date  herewith,  it  is, 
by  the  Court,  this  31  day  of  May,  1979, 

ORDERED,  that  the  motion  of  the  de¬ 
fendant  Wolfe  to  dismiss  all  counts  be,  and 
the  same  hereby  is,  denied;  and  it  is 
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FURTHER  ORDERED,  that  the  motion 
of  the  defendant  Wolfe  to  dismiss  pursuant 
to  Kastigar  v.  United  States,  406  U.S.  441, 
92  S.Ct  1653,  32  L.Ed^d  212  (1972),  for 
wrongful  use  of  his  immunized  Grand  Jury 
testimony  be,  and  the  same  hereby  is,  de¬ 
nied;  and  it  is 

FURTHER  ORDERED,  that  the  motion 
of  the  defendant  Wolfe  to  dismiss  Count 
Twenty-four  of  the  indictment  or,  in  the 
alternative,  to  compel  an  election  between 
Count  Twenty-four  and  the  perjury  allega¬ 
tion  be,  and  the  same  hereby  is,  denied; 
and  it  is 

FURTHER  ORDERED,  that  the  motion 
of  the  defendant  Wolfe  to  quash  because  of 
alleged  abusive  questioning  before  the 
grand  jury,  and  because  of  alleged  taint 
arising  from  the  improper  use  of  his  grand 
jury  testimony,  be,  and  the  same  hereby  is, 
denied;  and  it  is 

FURTHER  ORDERED,  that  the  motion 
of  the  government  to  dismiss  Count  Six  as 
to  the  defendant  Wolfe  be,  and  the  same 
hereby  is,  granted. 

MOTION  TO  REQUIRE  GOVERNMENT 
TO  ELECT 

[12]  The  defendant  Wolfe  has  moved 
the  Court  for  an  order  requiring  the 
government  to  proceed  on  only  one  of  the 
perjury  counts  charged  in  Counts  twenty- 
five  (25),  twenty-six  (26),  twenty-seven  (27) 
and  twenty-eight  (28).  According  to  the 
defendant,  it  is  the  government’s  theory 
that  each  alleged  untruth  to  the  Grand  Jury 
was  part  of  a  single  plan  by  the  defendant, 
and  his  alleged  co-conspirators,  to  cover  up 
certain  prior  activities  by  the  defendants. 
Count  twenty-five  (25)  charges  that  Wolfe 
lied  when  he  stated  that  his  purpose  in 
going  to  the  D.C.  Bar  Association  Library 
was  to  learn  to  do  legal  research.  Count 
twenty-six  (26)  charges  that  he  lied  when 
he  stated  that  he  went  nowhere  else  on  his 
first  visit  to  the  library  than  to  the  library 
and  the  men’s  room.  Count  twenty-seven 
(27)  charges  that  he  lied  when  he  stated 
that  he  and  Foster  carried  case  histories  to 
the  xerox  machine  and  copied  them  while  at 
the  courthouse.  Count  28  charges  that  he 


lied  when  he  stated  that  he  knew  his  com¬ 
panion  at  the  D.C.  Bar  Association  Library 
only  as  John  Foster.  The  defendants 
charge  that  the  government  has  taken  the 
single  story  testified  to  by  Wolfe,  extracted 
at  random  four  statements,  and  seeks  to 
impose  criminal  liability  for  each. 

The  test  approved  by  several  circuits  to 
determine  the  number  of  perjury  charges 
permissible  in  a  single  story  is:  “If  [the 
defendant]  in  fact  told  separate  lies,  each  of 
which  could  have  hindered  the  Grand  Jury 
in  its  investigation,  then  he  could  properly 
be  separately  charged  for  each  lie.”  Ge- 
bhard  v.  United  States ,  422  F.2d  281,  289 
(9th  Cir.  1970);  see  United  States  v.  Wil¬ 
liams,  552  F.2d  226,  228  (8th  Cir.  1977); 
United  States  v.  Doulin ,  538  F.2d  466,  471 
(2d  Cir.)  cert  denied ,  429  U.S.  895,  97  S.Ct. 
256,  50  L.Ed.2d  178  (1976);  United  States  v. 
Lazaros,  480  F.2d  174,  179  (6th  Cir.  1973); 
United  States  v.  Tyrone,  451  F.2d  16,  18 
(9th  Cir.  1971);  United  States  v.  Andrews, 
370  F.Supp.  365,  369  (D.Conn.1974). 

The  defendant  Wolfe’s  purpose  in  going 
to  the  D.C.  Bar  Association  Library,  his 
movements  within  the  building  that  night, 
what  was  photocopied,  and  how  that  photo- 
copying  was  carried  out  on  the  three  occa¬ 
sions  he  was  allegedly  in  the  U.S.  Court¬ 
house,  and  the  identity  of  his  accomplice 
were  each  non-redundant  relevant  areas  of 
inquiry.  Proof  of  the  falsity  of  each  state¬ 
ment  will  require  the  government  to  prove 
distinct  facts.  Plainly,  this  is  not  a  case  of 
consistent  responses  to  repeated  or  re¬ 
phrased  questions.  Compare  Masinia  v. 
United  States,  296  F.2d  871  (8th  Cir.  1961) 
with  United  States  v.  Doulin,  538  F.2d  at 
471.  The  Court  finds  that  each  perjury 
count  alleges  a  separate  lie  which  could 
have  hindered  the  Grand  Jury  in  its  investi¬ 
gation. 

The  defendants  contend  that  such  a  re¬ 
sult  is  simply  unjust.  However,  the  Court 
disagrees.  There  is  a  material  difference 
between  fabricating  a  scenario  to  cover 
one’s  tracks  at  every  point,  and  lying  on  one 
fact  to  mislead  a  Grand  Jury  on  a  single 
aspect.  For  example,  the  possible  penalty 
for  protecting  the  identity  of  an  accomplice 
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versus  manufacturing  an  entire  story  to 
protect  a  web  of  actions,  motivations,  and 
conspirators,  should  not  necessarily  be  the 
ame.  The  phrase  “declaration”  in  the  per¬ 
ry  statute,  18  U.S.C.  §  1623,  plainly  must 
_  oe  read  to  require  such  a  result. 

Accordingly,  the  motion  of  the  defendant 
Wolfe  to  require  the  government  to  elect 
between  the  four  perjury  counts  is  hereby 
denied. 


O  |  ^NUMBER  SYSTEM^ 


Harold  H.  EMCH,  Plaintiff, 
v. 

The  UNITED  STATES  of  America  et 
ah.  Defendants. 

Civ.  A.  No.  77-C-677. 

United  States  District  Court, 

E.  D.  Wisconsin. 

May  7,  1979. 

On  Motion  to  Amend  Order  of 
Dismissal  Aug.  15,  1979. 

Suit  was  brought  against  the  United 
States  and  various  federal  defendants  to 
obtain  damages  for  the  decline  in  value  of 
certain  stock  held  by  plaintiff.  Plaintiff 
alleged  that  negligence  on  the  part  of  Unit¬ 
ed  States  and  its  agents  was  a  proximate 
cause  of  the  insolvency  of  a  certain  bank 
and  of  the  loss  in  value  of  plaintiff’s  stock 
in  the  bank’s  parent  corporation.  On  de¬ 
fendants’  motion  to  dismiss,  the  District 
Court,  iteynolds,  Chief  Judge,  held  that:  (1) 
the  Federal  Deposit  Insurance  Corporation 
w’as  not  a  proper  party  defendant  in  a  suit 
under  the  Federal  Tort  Claims  Act,  and  (2) 
the  claim  as  set  forth  was  barred  by  the 
sections  of  the  FTCA  which  provide  that 
the  United  States  is  not  liable  on  any  claim 
based  on  the  exercise  or  performance  of  a 
discretionary  function  or  duty  or  on  any 
claim  arising  out  of  misrepresentation. 


Thereafter,  on  plaintiff’s  motion  to  amend 
the  order  of  dismissal  and  for  leave  to  file 
an  amended  complaint,  the  District  Court 
held  that  in  view  of  plaintiff’s  failure  to 
exhaust  administrative  remedies  with  re¬ 
spect  to  the  proposed  claim,  plaintiff  was 
not  entitled  to  file  an  amended  complaint 
asserting  a  claim  for  operational  level  negli¬ 
gence  in  the  performance  of  extrastatutory 
duties. 

Complaint  dismissed. 


1.  United  States  <§=135 

The  Federal  Deposit  Insurance  Corpo¬ 
ration  was  not  a  proper  party  defendant  in 
a  suit  under  the  Federal  Tort  Claims  Act. 
28  U.S.C.A.  §§  1346(b),  2671-2680;  Federal 
Deposit  Insurance  Act,  §  2[9],  12  U.S.C.A. 
§  1819. 

2.  United  States  <§= 78(12) 

Where,  despite  plaintiff’s  inclusion  of 
the  word  “operational”  in  his  complaint,  the 
complaint  did  not  allege  operational  level 
negligence  on  the  part  of  the  United  States 
or  its  employees  in  performing  extrastatu¬ 
tory  functions  in  connection  with  day-to- 
day  operations  of  bank,  claim  based  on  alle¬ 
gation  that  negligence  of  the  United  States 
and  its  agents  was  a  proximate  cause  of  the 
bank’s  insolvency  and  of  loss  in  value  of 
plaintiff’s  stock  in  bank’s  parent  corpora¬ 
tion  was  barred  by  the  section  of  the  Feder¬ 
al  Tort  Claims  Act  which  provides  that  the 
United  States  is  not  liable  on  any  claim 
based  on  the  exercise  or  performance  or  the 
failure  to  exercise  or  perform  a  discretion¬ 
ary  function  or  on  any  claim  arising  out  of 
misrepresentation.  28  U.S.C.A.  §  2680(a, 

h). 

3.  Federal  Civil  Procedure  671 

In  determining  whether  a  complaint 
states  a  cause  of  action,  court  should  look  at 
the  substance  of  the  claim  alleged  and  not 
merely  at  the  language  used. 

On  Motion  to  Amend  Order  of  Dismissal 

4.  United  States  <§=>127 

Filing  of  a  claim  with  the  appropriate 
administrative  agency  or  agencies  is  a  juris- 
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UNITED  STATES  of  America,  Appellee, 

V. 

George  T.  KATTAR, 
Defendant,  Appellant 

No.  87-1172. 

United  States  Court  of  Appeals, 

First  Circuit 


left  hand  of  which  is  presumed  to  know 
what  the  right  hand  is  doing. 

4.  Attorney  General  <*>6 

The  function  of  United  States  Attor¬ 
ney’s  Office  is  not  merely  to  prosecute 
crimes,  but  also  to  make  certain  that  truth 
is  honored  to  fullest  extent  possible  during 
course  of  criminal  prosecution  and  trial. 


Heard  Nov.  2,  1987. 


5.  Criminal  Law  *=>1171.8(1) 


Decided  Feb.  22,  1988. 

Defendant  was  convicted  in  the  United 
States  District  Court  for  the  District  of 
Massachusetts,  John  J.  McNaught,  J.,  of 
extorting  money  from  Church  of  Scientolo¬ 
gy,  and  he  appealed.  The  Court  of  Ap¬ 
peals,  Coffin,  Circuit  Judge,  held  that:  (1) 
defendant  s  threats  of  economic  harm  could 
form  basis  of  conviction  for  violation  of 
Hobbs  Act,  and  (2)  even  if  Government 
knowingly  elicited  false  testimony,  error 
was  harmless  given  overwhelming  evidence 
of  guilt 


Government’s  presentation  of  Church 
of  Scientology  as  virtuous,  in  prosecution 
of  defendant  charged  with  extorting  money 
from  Church,  while  characterizing  Church 
as  corrupt  in  other  prosecutions  against 
Church,  did  not  rise  to  level  of  constitution¬ 
al  error  in  regard  to  defendant’s  extortion 
conviction  absent  showing  of  reasonable 
likelihood  that  false  testimony  could  have 
affected  judgment  of  jury;  verdict  suggest¬ 
ed  jury  did  not  believe  testimony  regarding 
good  intentions  of  Church,  and  evidence 
that  defendant  was  guilty  of  extortion  was 
overwhelming. 


Affirmed. 


1.  Extortion  and  Threats  *=25 

Threat  of  economic  harm  is  not  per  se 
wrongful,  and  thus  prohibited  under  Hobbs 
Act;  legal  right  to  funds  or  property  at 
issue  may  justify  threat  of  pecuniary  harm, 
depending  on  sort  of  harm  threatened.  18 
U.S.C.A.  §  1951. 

2.  Extortion  and  Threats  *=25 

Even  if  extortion  defendant  had  agree¬ 
ment  with  Church  of  Scientology  to  provide 
information  incriminating  third  party  re¬ 
gardless  of  its  veracity,  defendant  was 
properly  convicted  for  his  threats  to  go  to 
third  party  with  damaging  information 
against  Church,  in  that  agreement  with 
Church  was  illicit  and  unenforceable  pact, 
and  thus  defendant  could  not  be  said  to 
have  had  any  “legitimate  entitlement’’  to 
funds  demanded  from  Church  pursuant  to 
agreement  18  U.S.C.A.  §  1951. 

3.  Attorney  General  *=6 

Justice  Department’s  various  offices 
ordinarily  should  be  treated  as  entity,  the 


6.  Criminal  Law  *=627.6(2) 

Defendant  charged  with  extorting 
money  from  Church  of  Scientology  was  not 
entitled  to  discovery  of  government  doc¬ 
uments  that  formed  basis  of  Government’s 
memoranda  in  separate  prosecutions 
against  Church  of  Scientology  in  that  basis 
for  Government’s  assertions  in  memoranda 
was  provided  in  relevant  part  in  the  memo¬ 
randa  themselves;  moreover,  any  further 
evidence  on  nature  of  Church’s  policies 
would  not  have  assisted  defendant  in  dis¬ 
proving  extortion  charge,  in  that  conviction 
was  obtained  wholly  independent  of  debate 
concerning  true  character  of  Church. 


Justice  Department  is  party  opponent 
of  defendant  in  federal  criminal  cases, 
within  meaning  of  federal  rules  of  evi¬ 
dence.  Fed.Rules  Evid.Rule  801(d)(2),  28 
U.S.C.A. 


8.  Criminal  Law  *=410 

Government’s  briefs  from  prosecutions 
against  Church  of  Scientology  were  admis¬ 
sible  in  prosecution  of  defendant  charged 
with  extorting  money  from  Church,  as 
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statements  which  party  opponent  had 
adopted  or  in  which  party  had  manifested 
ilief.  Fed.Rules  Evid.Rule  801(dX2XA), 
U.S.C.A. 

9.  Criminal  Law  <$=1  170(1) 

Exclusion  of  Government's  admissions 
regarding  character  of  Church  of  Scientolo¬ 
gy,  in  prosecution  of  defendant  for  extor¬ 
tion  of  money  from  Church,  was  harmless 
error  in  that  exclusion  had  no  material 
effect  on  jury's  verdict;  even  if  admission 
had  revealed  that  Government  believed 
Church  to  be  dangerous,  this  would  have 
had  little  bearing  on  defendant's  impres¬ 
sion  of  Church,  or  his  reasons  for  making 
threats.  Fed.Rules  Evid.Rule  801(dX2XA), 
28  U.S.CJL 


Michael  Avery  with  whom  Ellen  K.  Wade 
and  Avery  &  Friedman,  Boston,  Mass., 
were  on  brief,  for  defendant,  appellant 

Gary  C.  Crossen,  Asst  U.S.  Atty.,  with 
whom  Frank  L  McNamara,  Jr.,  Acting 
U.S.  Atty.,  Boston,  Mass.,  was  on  brief,  for 
appellee. 

Before  COFFIN  and  BREYER, 

Tuit  Judges,  and  CAFFREY/  Senior 

strict  Judge. 

COFFIN,  Circuit  Judge. 

Appellant  George  Kattar  was  indicted  in 
1986  on  three  counts  of  wire  fraud,  one 
count  of  stolen  or  fraudulently  taken  mo¬ 
nies,  and  one  count  of  extortion  under  the 
Hobbs  Act  (18  U.S.C.  §  1951).  The  trial 
court  granted  a  motion  for  judgment  of 
acquittal  on  one  of  the  fraud  counts  at  the 
close  of  the  government’s  case.  Following 
a  thirteen-day  trial,  the  appellant  was  ac¬ 
quitted  of  all  remaining  counts  except  the 
•extortion  charge,  on  which  he  was  convict¬ 
ed.  He  appeals  from  that  judgment  of 
conviction. 

I. 

.  Because  of  the  complicated  nature  of  ap¬ 
pellant's  argument  on  appeal,  it  is  neces- 

*  Of  the  District  of  Massachusetts,  sitting  by  desig- 
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sary  to  marshal  the  facts  of  the  case  in 
some  detail. 

In  June  1982,  someone  attempted  to  pass 
a  counterfeit  $2,000,000  check  drawn  on 
the  account  of  L.  Ron  Hubbard,  the  found¬ 
er  and,  until  his  recent  death,  the  head  of 
the  Church  of  Scientology.  This  attempt 
failed.  The  check  was  part  of  a  scheme 
concocted  by  a  former  attorney  named  Lar¬ 
ry  Reservitz,  who  had  access  to  genuine 
checks  and  inside  information  at  Hubbard's 
bank,  the  Bank  of  New  England.  The 
government  soon  discovered  that  the  check 
scheme  was  Reservitz’s  brainchild.  The 
government  subsequently  enlisted  Reser¬ 
vitz  for  assistance  in  investigations  of  the 
Church.  The  government  evidently  sus¬ 
pected  that  the  Church  was  attempting  to 
obtain  false  incriminating  testimony  re¬ 
garding  the  check  scheme  in  order  to  dis¬ 
credit  certain  individuals.  Reservitz,  him¬ 
self  not  a  member  of  the  Church,  was  sent 
undercover  to  acquire  information  concern¬ 
ing  the  Church’s  own  investigation  of  the 
Hubbard  counterfeit  check  scheme. 

At  some  point  in  1984,  an  attorney 
named  Michael  Flynn,  considered  by  the 
Church  to  be  an  enemy  of  Scientology, 
alerted  a  probate  court  to  the  check 
scheme,  as  evidence  of  serious  mismanage¬ 
ment  of  Hubbard’s  funds  by  the  Church. 
The  Church  responded  to  Flynn’s  charges 
by  stepping  up  its  own  investigation  of  the 
check  forgery. 

Geoffrey  Shervell  was  put  in  charge  of 
the  Church's  investigation.  Shervell,  who 
testified  as  a  government  witness  in  this 
case,  oversaw  the  investigation  in  his  ca¬ 
pacity  as  Director  of  Scientology's  Investi¬ 
gation  Section.  The  Church  ran  advertise¬ 
ments  in  several  major  newspapers,  includ¬ 
ing  the  Boston  Globe,  offering  a  $100,000 
reward  “for  information  leading  to  the  ar¬ 
rest  and  conviction  of  the  person  or  per¬ 
sons  responsible  for  the  forgery  and  at¬ 
tempted  passing  of  [the]  check."  Shervell 
employed  private  investigators  to  look  into 
the  check  scheme.  Some  evidence  was  ad¬ 
duced  at  trial  that  these  investigators,  par¬ 
ticularly  Eugene  Ingram,  suborned  false 
statements  from  various  persons  in  order 

nation. 
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to  implicate  Flynn  himself  in  the  check 
forgery.  The  statements  against  Flynn 
were  given  substantial  play  in  the  Church's 
newspaper,  Freedom,  The  Church  also 
publicized  these  allegations  in  a  number  of 
press  conferences. 

Shervell  was  removed  from  the  check 
scam  investigation  for  several  months  due 
to  his  “ineffectiveness”  in  procuring  infor¬ 
mation,  but  was  reinstated  by  the  Church 
in  August  1984.  At  this  point  Reservitz, 
the  actual  mastermind  of  the  check 
scheme,  became  a  cooperating  witness  and 
operative  of  the  government  Reservitz 
testified  that  he  approached  Church  investi¬ 
gators  to  see  if  they  would  attempt  to 
procure  false  testimony  from  him.  In  ef¬ 
fect,  he  was  to  be  bait  for  possible  illegali¬ 
ties  by  the  Church.  Church  investigator 
Ingram  did  in  fact  try  to  get  Reservitz  to 
implicate  Flynn.  Reservitz,  while  wearing 
a  body  recorder  provided  by  the  FBI,  nego¬ 
tiated  with  the  Church  investigators  about 
how  much  he  was  to  be  paid  for  his  incrimi¬ 
nating  statements. 

At  about  the  same  time,  Shervell  had 
contacted  Harvey  Brower  and  appellant 
George  Kattar  for  further  leads  in  the 
check  investigation.  Brower  persuaded 
Shervell  that  Kattar  had  information  which 
might  be  helpful.  Brower  also  said  that 
Kattar  had  other  information  about  Flynn 
that  might  interest  the  Church.  Eventual¬ 
ly,  in  September,  Brower  reported  to  Sher¬ 
vell  that  Kattar  would  provide  information 
relating  to  the  check  scheme  in  exchange 
for  the  $100,000  reward  payment  The  ne¬ 
gotiations  went  back  and  forth  for  a  while, 
and  there  is  much  dispute  over  the  exact 
understanding  each  party  had  as  to  the 
terms  of  any  agreement  they  might  enter 
into.  Shervell  seemed  reluctant  to  part 
with  the  $100,000  without  more  assurance 
from  Kattar  about  the  content  of  his  infor¬ 
mation,  while  Kattar  insisted  on  a  guaran¬ 
tee  of  payment  before  he  would  provide 
any  statement  Shervell  did  testify  that 
Kattar  at  one  point  told  the  Church  investi¬ 
gators  something  to  the  effect  of  “I  know 
what  you  want  I  have  the  information  you 
have  advertised  for.  I  know  you  want 
Flynn  and  I  can  get  that  information  for 

tf 


After  several  meetings  with  Brower, 
Hatter's  intermediary,  Shervell  was  told 
that  Kattar  would  provide  the  information 
pursuant  to  an  initial  payment  of  $33,000, 
which  was  to  represent  a  good  faith  demon¬ 
stration  of  the  Church’s  willingness  to  part 
with  the  reward  money.  The  $33,000  was 
to  be  placed  m  an  escrow  account,  to  be 
withdrawn  by  Kattar  after  the  conditions 
of  the  agreement  had  been  met  Shervell 
did  not  respond  immediately  to  this  plan. 
Brower  then  contacted  Shervell  to  convey 
that  Kattar  was  angry  with  the  delay. 
Brower  told  Shervell  that  if  the  $33,000 
was  not  provided  within  two  days,  Kattar 
would  go  to  Flynn  and  tell  him  that  the 
Church  had  tried  to  bribe  him  into  giving 
false  information  about  Flynn.  At  this 
point,  the  Church  authorized  the  $33,000 
payment  to  Brower  to  be  placed  in  escrow. 
According  to  Shervell,  he  gave  the  money 
to  Brower,  on  the  understanding  that  it 
would  be  shown  to  Kattar,  and  then  re¬ 
turned  to  Shervell  pending  Kattar’s  revela¬ 
tion  of  the  information.  However,  Brower 
apparently  never  returned  the  money  to 
Shervell. 

At  a  meeting  the  next  day,  Kattar  pro¬ 
vided  Shervell  information  that  merely  reit¬ 
erated  what  the  Church  already  knew 
about  the  check  fraud.  Shervell  told  Brow¬ 
er  that  he  was  dissatisfied  with  this  worth¬ 
less  information,  and  asked  for  the  $33,000 
back.  Brower  called  Shervell  back  to  in¬ 
form  him  that  Kattar  was  furious  with  the 
suggestion  that  the  money  be  returned. 
Shervell  testified  that  Brower  conveyed  a 
threat  by  Kattar  that  if  the  demand  for 
repayment  were  pressed,  then  Kattar 
would  tell  Flynn  that  the  money  had  been 
paid  to  Kattar  as  a  contract  on  Flynn’s  life. 

At  this  point,  Shervell  contacted  the  FBI. 
Arrangements  were  made  for  Special 
Agent  George  DiMatteo  to  go  undercover 
as  a  Church  associate  of  Shervell’s. 

DiMatteo  accompanied  Shervell  to  a 
meeting  with  Kattar  on  October  2,  1984. 
Both  Shervell  and  DiMatteo  testified  that 
Kattar  was  incensed  at  that  meeting.  Di¬ 
Matteo  testified  about  Hatter’s  actions  at 
the  meeting  as  follows: 
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He  said  he  was  in  charge  of  the  rackets 
in  that  area,  that  he  had  unchallengeable 
power,  that  he  had  worked  with  several 
people  in  that  area,  that  when  he  made 
money  everyone  had  to  make  money. 
He  said  that  he  held  our  fate,  not  in 
these  words,  but  in  his  hands.  He  told 
us  that  if  we  were  not  more  receptive  to 
his  way  of  doing  business  that  he,  quote, 
“would  throw  our  names  in  the  hat” 

DiMatteo  testified  that  Kattar  used  a 
threatening  tone  of  voice  and  threatening 
gestures  at  this  meeting.  Kattar  acknowl¬ 
edged  receiving  the  $33,000,  and  demanded 
that  the  additional  $67,000  be  paid  at  their 
next  meeting,  claiming  that  he  would  there 
provide  information  that  would  be  useful  to 
the  Church.  According  to  DiMatteo,  Kat¬ 
tar  directed  Shervell  and  DiMatteo  “not  to 
go  to  the  Feds,”  because  his  power  “was 
unchallengeable  in  that  area”  as  well. 

On  the  next  day,  Kattar  had  a  meeting 
with  Larry  Reservitz  to  discuss  information 
that  Kattar  could  give  to  the  Church.  Kat¬ 
tar  and  Reservitz  had  previously  discussed 
the  check  fraud  when  that  scheme  was  in 
its  incipiency,  so  Kattar  knew  that  Michael 
Flynn  was  not  part  of  it  Kattar  also  knew 
at  Reservitz  was  a  source  for  details 
mt  the  scheme.  On  October  3d,  Kattar 
-jd  not  know  that  Reservitz  was  working 
for  the  government  and  equipped  with  a 
hidden  body  recorder.  Kattar  and  Reser¬ 
vitz  discussed  the  fact  that  the  Church 
would  not  release  the  $67,000  unless  Kat¬ 
tar  provided  the  name  of  someone  at  the 
Bank  who  might  have  been  involved  in  the 
check  scheme.  They  agreed  that  this  name 
would  have  to  be  that  of  someone  who  was 
not  in  fact  part  of  the  scheme,  so  as  to 
protect  Reservitz.  On  the  tape  of  this 
meeting,  Kattar  is  overheard  describing  to 
Reservitz  his  meeting  the  day  before  with 
the  Church  representatives: 

I  says  you  gotta  fuckin’  deal  with  me— 
you’re  not  gonna  back  out.  Your  whole 
fuckin’  church  is  coming  down.  I  wasn’t 
bullshitting. 


I.  These  quotations  are  adapted  from  the  tran¬ 
scripts  provided  to  the  jury.  Those  transcripts 
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I  said  I’ll  break  your  fuckin’  head  you 
motherfucker.  You  gonna  deal  with  me 
— you  fuckin’  better.1 

Later  that  same  day,  Reservitz  met  again 
with  Kattar.  On  this  occasion  they  dis¬ 
cussed  at  length  the  fabricated  information 
Kattar  was  to  give  to  the  Church.  Kattar 
reiterated  that  he  had  warned  Shervell  that 
“I’ll  break  your  fuckin’  head.”  Shervell 
also  testified  that  these  various  threats  had 
been  made. 

The  next  day,  October  4,  1984,  Shervell 
and  DiMatteo  again  met  with  Kattar.  Di¬ 
Matteo  wore  a  body  recorder  to  this  meet¬ 
ing.  Kattar  provided  the  phony  informa¬ 
tion  he  had  concocted  with  Reservitz,  in¬ 
cluding  that  Flynn  had  helped  plan  the 
check  scheme  in  order  to  create  bad  publici¬ 
ty  for  the  Church  in  his  campaign  against 
it.  Kattar  explained  that  this  information 
would  “bury”  Flynn.  Although  Kattar  did 
not  directly  threaten  DiMatteo  and  Shervell 
at  this  meeting,  he  made  it  quite  clear  that 
he  had  substantial  muscle  at  his  service. 
For  instance,  he  suggested  that  his  strong- 
arms  had  used  their  powers  of  persuasion 
to  get  the  information,  and  that  he  com¬ 
manded  much  power  and  respect  in  “our 
business”  and  “our  family.”  He  made  nu¬ 
merous  remarks  as  to  how  he  would  use 
physical  force  in  retribution  if  his  sources 
and  others  had  deceived  or  crossed  him  in 
any  way.  Kattar  agreed  to  give  the 
Church  a  week  to  verify  the  information, 
after  which  he  expected  to  receive  the  re¬ 
maining  $67,000.  It  is  unclear  from  the 
tapes  whether  the  "deal”  that  was  struck 
between  Kattar  and  the  Church  was  that 
Kattar  would  provide  the  true  information 
about  the  check  scheme,  or  whether  Kattar 
was  merely  to  provide  information  which 
would  “stick”  against  Flynn. 

Later  that  day,  Kattar  and  Reservitz 
spoke  on  the  telephone,  and  Kattar 
bragged  that  “I  belong  in  Hollywood.” 

A  secretary  for  the  Church  in  Los  Ange¬ 
les  testified  that  she  received  a  phone  call 
on  October  18,  1984,  from  a  person  iden¬ 
tifying  himself  as  George  Kattar.  The  call¬ 
er  allegedly  left  a  message  that  “if  we 

were  not  themselves  in  evidence,  though  the 
underlying  tapes  were. 


122 


840  FEDERAL  REPORTER,  2d  SERIES 


don't  hear  from  Geoff  [Shervell],  they  are 
all  going  to  the  other  side."  The  govern¬ 
ment  argued  that  this  comment  was  a 
threat  that  Kattar  would  go  to  Flynn  if  he 
didn’t  receive  the  money. 

At  this  point,  the  FBI  told  the  Church  to 
desist  in  its  investigation.  The  Church  evi¬ 
dently  did  not  forward  the  $67,000  to  Kat¬ 
tar,  and  there  is  no  evidence  in  the  record 
that  the  Church  ever  used  Kattar’s  infor¬ 
mation  in  any  way. 

The  government  charged  Kattar  and 
Brower  with  attempting  to  defraud  the 
Church  by  giving  it  false  information  in 
exchange  for  a  reward  fee,  18  U.S.C. 
§§  1343,  2315,  and  with  extortion  under  the 
Hobbs  Act,  18  U.S.C.  §  1951.  Both  defend¬ 
ants  were  acquitted  on  all  fraud  charges. 
Brower  also  was  found  not  guilty  of  extor¬ 
tion.  Kattar,  however,  was  found  guilty 
on  the  extortion  count  Kattar  now  chal¬ 
lenges  his  conviction  on  a  number  of 
grounds,  including  improper  instructions  to 
the  jury,  the  government’s  use  of  false  and 
deceptive  testimony,  and  the  exclusion  of 
out-of-court  statements  helpful  to  his  de¬ 
fense. 

II. 

In  order  to  understand  appellant’s  con¬ 
tentions  in  this  appeal,  it  is  necessary  to  set 
forth  briefly  his  theory  of  defense  to  the 
extortion  charge  at  trial.  The  Hobbs  Act, 
18  U.S.C.  §  1951,  defines  extortion  as  '‘the 
obtaining  of  property  from  another,  with 
his  consent,  induced  by  wrongful  use  of 
actual  or  threatened  force,  violence,  or 
fear,  or  under  color  of  official  right.”  Cer¬ 
tain  threats  of  economic  harm,  and  almost 
all  threats  of  physical  harm,  are  actionable 
under  the  statute.  Attempted  extortion  is 
also  proscribed  by  section  1951,  so  that  it  is 
not  material  for  our  purposes  here  whether 
or  not  fear  was  actually  induced,  or  wheth¬ 
er  the  property  was  in  fact  obtained  by  the 
defendant 

According  to  the  government,  the  evi¬ 
dence  demonstrated  at  least  five  separate 
Hobbs  Act  violations.  The  first  deals  with 
the  payment  of  $33,000  that  actually  was 
made  to  Kattar.  According  to  the  testimo¬ 
ny  of  Shervell,  Kattar  threatened  through 


Brower  that  if  the  $33,000  wasn’t  put  into 
escrow,  he  would  inform  Flynn  that  the 
Church  had  attempted  to  bribe  him  into 
giving  false  testimony  against  Flynn.  That 
information  could,  in  turn,  be  used  as  am¬ 
munition  in  Flynn’s  litigation  against  the 
Church.  Kattar’s  alleged  threat  thus  impli¬ 
cated  economic  and  public  relations  con¬ 
cerns  of  the  Church. 

A  similar  “economic”  threat  allegedly 
was  made  concerning  the  remaining  $67,- 
000,  when  Kattar  threatened  at  the  Octo¬ 
ber  2d  meeting  to  bring  down  the  Church  if 
Shervell  did  not  cooperate. 

The  final  “economic”  threat  allegedly  oc¬ 
curred  when  a  man  identifying  himself  as 
Kattar  informed  a  Church  secretary  over 
the  phone  that  he  would  “go  to  the  other 
side”  if  the  $67,000  payment  was  not  forth¬ 
coming. 

As  to  these  three  allegations  of  extor¬ 
tion,  Kattar  argues  that  his  threats  were 
not  “wrongful”  under  the  meaning  of  the 
statute.  According  to  Kattar,  his  agree¬ 
ment  with  the  Church  wfas  to  provide  infor¬ 
mation  that  could  implicate  Michael  Flynn 
in  the  check  fraud,  regardless  of  the  veraci¬ 
ty  of  that  information.  Kattar  reasons 
that  he  was  entitled  to  the  money  request¬ 
ed  under  the  terms  of  this  “contract”  with 
the  Church,  and  that  certain  forms  of  eco¬ 
nomic  coercion  are  not  “wrongful”  under 
the  Hobbs  Act  w’hen  the  defendant  has  a 
right  to  the  property  in  question.  We  ad¬ 
dress  this  argument  in  section  III,  infra. 

The  government  also  points  to  two  sepa¬ 
rate  incidents  in  which  Kattar  allegedly 
used  threats  of  violence  to  attempt  to  ob¬ 
tain  the  $67,000.  At  the  first  meeting  at 
which  Agent  DiMatteo  was  present,  on  Oc¬ 
tober  2d,  Kattar  told  Shervell  and  DiMatteo 
that  he  would  “throw  their  names  in  the 
hat”  if  they  did  not  go  through  with  the 
exchange.  According  to  both  Shervell  and 
DiMatteo,  Kattar  used  a  threatening  tone 
of  voice  and  demeanor  in  order  to  frighten 
them  into  parting  with  the  remainder  of  the 
reward  money.  There  was  some  testimony 
that  Kattar  stressed  that  he  was  in  “the 
rackets.”  This  characterization  of  Kattar’s 
behavior  was  corroborated  by  Kattar  in  the 
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taped  conversation  he  later  had  with  Reser- 
vitz. 


At  the  next  meeting,  Kattar  did  not 
make  any  direct  threats  of  violence,  but  he 
did  make  a  point  to  establish  that  he  had 
substantial  muscle  at  his  disposal.  He 
brought  to  the  Church  representatives’  at¬ 
tention  two  of  his  associates  who  were 
standing  guard  over  the  meeting:  the  “big 
man,”  who  “would  blow  your  fuckin’  head 
off  in  ten  seconds,”  and  “Dino,”  a  “fuckin’ 
animal”  who’d  “sit  on  his  mother.”  This 
meeting  was  recorded  on  tape,  and  was 
introduced  as  evidence.  It  is  unclear 
whether  the  show  of  intimidation  was  di¬ 
rectly  related  to  the  demand  for  the  $67,- 
000,  but  the  jury  could  certainly  have  in¬ 
ferred  such  a  connection. 

Kattar  concedes  that  threats  of  violence 
are  unlawful  under  the  Hobbs  Act  in  a 
non-labor  context  even  if  the  defendant  has 
a  valid  claim  of  right  to  the  property  ex¬ 
torted.  See  United  States  v.  Porcaro,  648 
F.2d  753,  760  (1st  Cir.1981);  United  States 
v.  Zappola,  677  F.2d  264  (2d  Cir.1982).  He 
argues,  however,  that  his  threats  of  vio¬ 
lence  were  specious  and  illusionary.  His 
defense  is  that  he  had  been  warned  that 
the  Church  was  prone  to  use  violence  in  its 
‘ransactions.  Victor  Piscattello,  a  private 
ivestigator,  testified  that  he  earlier  had 
told  Kattar  to  watch  his  step  with  the 
Church,  because  the  Church  had  been 
known  to  employ  violence.  KattaFs  argu¬ 
ment  to  the  jury  was  that  he  had  employed 
rough  language  not  in  order  to  extort  the 
money  from  Church  representatives,  but 
instead  to  forestall  any  effort  by  the 
Church  to  do  harm  to  him. 

The  jury  was  not  asked  for  a  special 
verdict  on  whether  its  finding  of  guilty  was 
based  on  economic  or  physical  extortion. 
Therefore,  if  either  ground  is  found  want¬ 
ing,  we  must  vacate  the  verdict  This  com¬ 
ports  with  the  rule  that  "a  general  verdict 
must  be  set  aside  if  the  jury  was  instructed 
that  it  could  rely  on  any  of  two  or  more 
independent  grounds,  and  one  of  those 

2.  Except  in  certain  labor  contexts,  see  United 
States  v.  Enmons,  410  U.S.  396,  93  S.Cl  1007,  35 
L.Ed.2d  379  (1973),  using  threats  of  violence  to 
induce  the  payment  of  money  is  unlawful,  re¬ 


grounds  is  insufficient,  because  the  verdict 
may  have  rested  exclusively  on  the  insuffi¬ 
cient  ground.”  Zant  v.  Stephens,  462  U.S. 
862,  881,  103  S.Ct  2733,  2745,  77  L.Ed.2d 
235  (1983).  See  also  Stromberg  v.  Califor¬ 
nia,  283  U.S.  359,  367-70,  51  S.Ct  532, 
535-36,  75  L.Ed.  1117  (1931);  United 
States  v.  Norton,  808  F.2d  908,  911  (1st 
Cir.1987).  We  shall  address  in  turn  the 
defendant  s  challenges  to  the  government’s 
theories  of  extortion  through  economic 
threats  and  extortion  through  threats  of 
violence. 

III. 

Appellant  first  contends  that  the  jury 
was  improperly  instructed  on  the  circum¬ 
stances  in  which  a  threat  of  economic  harm 
may  be  the  basis  of  a  conviction  for  extor¬ 
tion.  He  claims  that  the  jury  should  have 
been  required  to  find  that  he  had  no  entitle¬ 
ment  to  the  funds  obtained  or  sought  be¬ 
fore  it  could  find  him  guilty. 

[1]  A  violation  of  the  Hobbs  Act  re¬ 
quires  the  use  of  wrongful  means  to  pro¬ 
cure  the  property.  A  threat  of  economic 
harm— unlike  the  threat  of  physical 
harm  * — is  not  per  se  wrongful;  a  legal 
right  to  the  funds  or  property  at  issue  may 
therefore  justify  the  threat  of  pecuniary 
harm,  depending  on  the  sort  of  harm 
threatened.  Fear  of  economic  loss  is  not 
an  inherently  wrongful  means;  however, 
when  employed  to  achieve  a  wrongful  pur¬ 
pose,  its  ‘use’  is  wrongful.”  United  States 
v.  Clemente,  640  F.2d  1069,  1077  (2d  Cir. 
1981).  A  straightforward  example  of  a 
lawful  economic  threat  is  where  one  party 
threatens  litigation  in  order  to  persuade 
another  party  to  honor  a  contract  which  the 
first  party  believes  has  been  breached. 

In  this  case,  the  challenged  jury  instruc¬ 
tions  were  as  follows: 

You  have  to  decide  whether,  as  the 
government  contends,  the  Church  of 
Scientology  parted  with  thirty-three 
thousand  dollars  of  its  money  fearing 
that  if  they  failed  to  do  so,  a  threat  to 

gardless  of  the  extortionist's  possible  legal  right 
to  the  funds  at  issue.  See  United  States  v.  Porca¬ 
ro,  648  FJd  753,  759-60  (1st  Cir.1981). 
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give  information  to  Michael  Flynn  would 
be  carried  out  or  whether,  as  the  defend¬ 
ants  contend,  the  Church  wanted  infor¬ 
mation  incriminating  Mr.  Flynn  regard¬ 
less  of  its  truth  or  falsity. 

It’s  for  you  to  decide  whether,  as  the 
government  contends,  the  defendants  at¬ 
tempted  to  obtain  another  sixty-seven 
thousand  dollars  by  threat  that  unless  it 
were  paid,  information  would  be  given  to 
Mr.  Flynn;  and  you  have  to  keep  in 
mind,  of  course,  that  the  government  has 
the  burden  of  persuading  you  of  all  the 
essentia]  elements  of  the  crime  charged 
beyond  reasonable  doubt  and  that  the 
defendants  have  no  burden  to  carry. 

Appellant’s  dispu:e  is  only  with  the  sec¬ 
ond  paragraph.  He  claims  that  it  was  im¬ 
proper  not  to  include  in  that  paragraph  a 
charge  like  that  in  the  first,  which  would 
have  suggested  that  the  jury  could  not  find 
Kattar  guilty  of  economic  extortion  if  “the 
Church  wanted  information  incriminating 
Mr.  Flynn  regardless  of  its  truth  or  falsi¬ 
ty.”  Kattar’s  argument  assumes  that  this 
case  is  simply  a  variation  of  the  straight¬ 
forward  contractual/litigation  situation  de¬ 
scribed  above.  He  claims  that  his  agree¬ 
ment  with  the  Church  was  to  provide  infor¬ 
mation  regardless  of  its  veracity.  Because 
he  met  this  obligation,  he  argues,  he  was 
entitled  to  the  money,  and  this  “legitimate 
entitlement”  forecloses  a  conviction  for  ec¬ 
onomic  extortion  of  that  property.  He 
claims  that  the  challenged  instruction  im¬ 
properly  allowed  the  jury  to  find  him  guilty 
even  if  it  believed  Kattar  was  thus  “enti¬ 
tled  to  the  $67,000.  Appellant  further 
argues  that  the  acquittals  on  the  fraud 
charges  provide  compelling  evidence  that 
the  jury  did  believe  that  the  defendant  had 
a  “legitimate  entitlement”  to  the  money. 

3.  We  do  not  mean  to  suggest  that  no  economic 
threat  is  "wrongful"  where  there  exists  a  legal 
right  to  the  property  obtained.  Though  litiga¬ 
tion  certainly  is  a  lawful  threat  in  response  to  a 
breach  of  contract,  it  is  not  obvious  that  every 
form  of  economic  fear  is  equally  legitimate, 
even  where  there  is  a  "claim  of  right"  to  the 
property.  However,  because  we  reject  Kattar's 
claim  that  he  had  a  "claim  of  right”  to  the 
$67,000,  we  need  not  reach  the  question  of 
whether  Kattar’s  threat  to  go  to  Flynn  would 


Kattar’s  theory,  however,  fails;  the  facts 
of  this  case  are  not  equivalent  to  a  threat 
of  litigation  in  response  to  a  breach  of  a 
legal  contract  Kattar  was  properly  con¬ 
victed  for  his  threats  to  go  to  Flynn  with 
damaging  information  against  the  Church, 
even  if  his  agreement  with  the  Church  was 
to  provide  the  information  which  he  ten¬ 
dered  regardless  of  its  veracity. 

[2]  We  reject  the  idea  that  Kattar’s  as¬ 
serted  “agreement”  with  the  Church  could 
constitute  a  “legitimate  entitlement”  to  the 
reward  money.  Any  contract  that  was  en¬ 
tered  into  between  Kattar  and  the  Church 
that  Kattar  would  be  paid  $100,000  for 
false  information,  so  that  that  information 
could  be  used  to  defame,  ridicule  and  dis¬ 
credit  Michael  Flynn,  is  an  illicit  and  unen¬ 
forceable  pact  Even  if  Kattar  had  some 
sort  of  claim  to  the  money,  such  cannot  be 
said  to  have  been  a  “legitimate  entitle¬ 
ment.”  We  therefore  conclude  that  any 
threat  of  pecuniary  harm  used  to  obtain  the 
money  would  have  been  “wrongful,”  and 
thus  a  violation  of  the  Hobbs  Act  If  the 
jury  found  that  Kattar  threatened  to  blow 
the  lid  on  the  Flynn  incrimination  scam 
unless  paid  the  $67,000,  then  conviction 
was  appropriate  on  a  theory  of  economic 
extortion,  even  though  there  may  have 
been  an  agreement  to  exchange  the  money 
for  Kattar’s  false  statements.* 

The  trial  judge  instructed  the  jury,  in 
addition  to  the  language  quoted  above,  that 
the  government  had  to  prove  that  the  de¬ 
fendant  attempted  to  obtain  money  "with¬ 
out  right  to  do  so.”  The  judge  defined 
“wrongful,”  the  crucial  term  in  the  statute, 
as  “doing  something  without  lawful  claim 
or  right"  This  instruction  was  more  than 
sufficient  Kattar  had  no  lawful  claim  to 
the  $67,000,  even  if  he  did  have  some 
agreement  with  the  Church.4  The  defend- 

itself  have  been  “wrongful"  even  if  he  did  have  a 
legal  right  to  the  reward. 

4.  Implicit  in  Kattar's  briefs  Is  the  contention 
that,  whether  or  not  there  was  in  fact  a  claim  of 
right  to  the  money,  Kattar  himself  thought  he 
had  such  a  right  Even  if  such  a  distinction 
were  material,  however,  Kattar  did  not  argue 
this  theory  to  the  jury,  nor  ask  for  a  particular 
instruction  regarding  it.  The  judge  properly 
instructed  the  jury  that  a  necessary  element  of 
extortion  is  that  the  defendant  act  willfully  and 
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ant  was,  in  fact,  benefited  by  the  court’s 
very  generous  instructions.  The  judge  did 
not  inform  the  jury  that  Kattar’s  alleged 
deal  was  in  fact  unlawful;  the  jury  may 
have  concluded  incorrectly  that  it  was  le¬ 
gal.  More  significantly,  the  judge  implied, 
as  quoted  above,  that  there  was  no  extor¬ 
tion  of  the  $33,000  if,  “as  the  defendants 
contend,  the  Church  wanted  information 
incriminating  Mr.  Flynn  regardless  of  its 
truth  or  falsity.”  This  was  an  error  in  the 
defendant’s  favor.  He  cannot  now  be 
heard  to  complain  on  the  ground  that  the 
same  error  was  not  repeated  in  the  instruc¬ 
tion  regarding  the  remainder  of  the  money 
that  he  attempted  to  obtain. 


IV. 

Appellant’s  next  contention  is  that  the 
government  knowingly  elicited  false  testi¬ 
mony.  Kattar  claims  that  this  false  testi¬ 
mony  materially  discredited  his  defense  to 
the  charges  of  extortion  through  fear  of 
physical  harm,  and  thus  violated  his  right 
to  due  process.  He  specifically  challenges 
three  rulings  of  the  district  court  made  in 
response  to  his  arguments  on  this  issue  at 
trial.  We  first  describe  the  background  of 
the  issue,  and  then  turn  to  the  district 
court’s  rulings. 

Regardless  of  any  possible  claim  of  right 
to  the  property'  extorted,  threats  of  vio¬ 
lence  are  always,  except  in  certain  limited 
labor  circumstances,  wrongful  under  the 
Hobbs  Act  See  supra  note  2.  Defend¬ 
ant’s  counsel  did  not,  and  could  not,  deny 
the  threats  of  physical  harm  made  by  Kat- 
tar-they  were  loud  and  clear  on  the  re¬ 
corded  conversations  played  for  the  jury. 
Instead,  Kattar’s  defense  was  that  these 
threats  were  idle  and  groundless,  and  that 
he  had  been  forced  to  “talk  tough”  purely 
as  a  defensive,  prophylactic  matter.  The 
defense  theory  was  that  Kattar  knew  that 
the  Church  in  the  past  had  used  violence 
against  its  enemies,  and  that  he  was  afraid 
that  if  the  deal  fell  through,  he  might  be 
subject  to  its  retaliatory  attacks.  His  vio¬ 
lent  outbursts  and  threats  were,  his  coun¬ 
sel  argued,  meant  not  to  extort  the  money 

Purposefully  “with  an  intention  to  do  some¬ 
thin*  forbidden  by  the  law.”  Such  an  ins^c- 
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owed  him,  but  instead  to  forestall  any  ef¬ 
fort  by  the  Church  to  do  harm  to  him.  A 
former  Church  private  detective  testified 
that  he  had  told  Kattar  that  the  Church 
could  be  very  dangerous,  had  been  known 
to  use  violence,  and  allegedly  once  had 
bombed  someone’s  premises. 

Appellant  complains  that  the  government 
knowngly  elicited  testimony  from  witness 
Geoffrey  Shervell  that  falsely  character¬ 
ized  the  Church  as  a  reformed  organiza¬ 
tion.  On  direct  examination,  Shervell  ac¬ 
knowledged  that  there  had  been  serious 
illegal  activities  conducted  on  the  part  of 
the  Church  by  some  of  its  highest  ranking 
officials  in  the  1970s.  Shervell  contended, 
however,  that  this  activity  was  isolated  and 
contrary  to  Church  policy,  and  that  there 
had  since  been  instituted  a  system  of  re¬ 
form,  in  which  he  allegedly  took  part,  de¬ 
sired  to  clean  up  the  operations  of  the 
Church.  He  claimed  that  the  investiga¬ 
tions  section  of  the  Church,  in  which  he 
was  working  during  the  time  of  the  Kattar 
negotiations,  was  a  benign  group  that  was 
not  involved  in  any  illegal  activities.  The 
overall  gist  of  Shervell’s  testimony  was 
that  the  Church  had  undergone  a  substan- 
tial  reformation”  since  the  law-breakine 
days  of  the  1970s. 

Most  significantly  for  purposes  of  this 
appeal,  Shervell  claimed  that  the  “Fair 
Game  Policy”  of  the  Church  had  been  dis¬ 
continued  shortly  after  its  implementation 
in  1967.  That  policy,  according  to  an  offi¬ 
cial  policy  letter  from  the  office  of  Church 
leader  L.  Ron  Hubbard,  instructed  that 
enemies”  of  the  Church  “[m]ay  be  de¬ 
prived  of  property  or  injured  by  any  means 
by  any  Scientologist  without  any  discipline 
of  the  Scientologist.  [The  enemy  may]  be 
tricked,  sued  or  lied  to  or  destroyed.” 
Shervell  testified  that  this  policy  was  not  in 
effect  during  either  the  activities  of  the 
late  1970s  or  the  time  of  his  negotiations 
with  Kattar  in  1984. 

Kattar  contends  that  Shervell’s  charac¬ 
terization  of  the  Church  activities  was  false 
and  deceptive.  He  claims  that  the  Fair 
Game  Policy,  in  spirit  if  not  in  name,  was 

tion,  along  with  the  court’s  generous  definition 
or  wrongful,  was  more  than  sufficient 
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alive  and  well  during  the  Church  investiga¬ 
tion  of  the  check  fraud,  and  that  the 
Church  investigation  was  designed  to  de¬ 
stroy  the  “enemy”  Michael  Flynn.  Kattar 
introduced  substantial  evidence  to  show 
that  the  Church  had  been  trying  to  “de¬ 
stroy”  Flynn  through  the  use  of  volumi¬ 
nous  false  information  that  they  had  dis¬ 
seminated  about  him. 

The  basis  for  Kattar's  due  process  claim 
is  that  the  prosecution  elicited  Shervell’s 
characterizations  of  the  Church  despite  the 
government’s  own  knowledge  that  those 
descriptions  were  distorted.  Kattar  sug¬ 
gests  that,  as  a  result  of  these  mischarac- 
terizations,  the  jury  would  have  been  less 
likely  to  believe  his  defense  that  he  had  to 
threaten  physical  harm  to  protect  himself 
from  Church  retributory  violence.  In  par¬ 
ticular,  Kattar  contends  that  the  govern¬ 
ment  itself  did  not  believe  that  the  crimes 
committed  by  Church  members  in  the  1970s 
were  mere  isolated  indiscretions  contrary 
to  Church  policy,  but  instead  knew  that 
these  incidents  were  fully  consistent  with 
and  authorized  by  the  official  instructions 
and  teachings  of  the  Church  hierarchy. 
Kattar  further  contends  that  the  govern¬ 
ment  believed  the  Fair  Game  Policy  to  have 
continued  in  effect  not  only  throughout  the 
1970s,  but  also  through  the  period  of  time 
during  which  the  Kattar/Flynn  episodes 
took  place. 

The  evidence  offered  by  Kattar  to  dem¬ 
onstrate  that  the  government’s  own  beliefs 
about  the  Church  conflicted  with  those  tes¬ 
tified  to  by  Kattar  consists  of  the  follow¬ 
ing; 

In  the  late  1970s,  the  United  States  suc¬ 
cessfully  prosecuted  a  number  of  high-level 
Scientologist  operatives  for  various  crimes 
involving  illegal  break-ins,  burglaries,  and 
wiretaps.  In  one  of  those  cases,  United, 
States  v.  Kember  and  Budlong,  No.  78- 
401(2  &  8)  (D.D.C.),  two  Church  officials 
were  convicted  of  nine  counts  of  aiding  and 
abetting  burglary  in  the  second  degree.  In 
its  sentencing  memorandum  in  that  case 
(the  “Kember  memo”),  submitted  to  the 
federal  court  in  1980,  the  Justice  Depart- 
ment  characterized  the  defendants’  "brazen 
and  persistent  burglaries  and  thefts”  as 


"but  one  minor  aspect  of  the  defendants’ 
wanton  assault  upon  the  laws  of  this  coun¬ 
try,  and  noted  that  the  defendants’  crimes 
were  of  a  breadth  and  scope  previously 
unheard.”  The  memo  described  the  de¬ 
fendants  as  highly  placed  officials  of  the 
Church,  and  claimed  that  their  operations 
were  performed  with  the  full  authority  and 
approval  of  the  Church.  The  memo  ac¬ 
cused  the  Church  and  its  members  of  con¬ 
sidering  themselves  “above  the  law,”  with 
“carte  blanche  to  violate  the  rights  of  oth¬ 
ers,  [and]  frame  critics  in  order  to  destroy 
them."  The  Church,  according  to  the  U.S. 
Attorney,  “launched  vicious  smear  cam¬ 
paigns  . . .  against  those  . . .  perceived  to 
be  enemies  of  Scientology.”  The  Church’s 
methods  for  this  included  the  subornation 
of  perjury.  The  memo  also  acknowledged 
the  existence  of  the  Fair  Game  doctrine  as 
the  active  animating  philosophy  of  the 
Church. 

This  characterization,  even  where  it  does 
not  technically  contradict  Shervell’s  testi¬ 
mony,  certainly  does  cast  the  Church  in  a 
radically  different  light  from  that  used  by 
the  prosecution  in  the  instant  case. 

A  more  direct  and  substantial  contra¬ 
diction  of  Shervell’s  testimony  was  con¬ 
tained  in  a  brief  filed  by  the  United  States 
in  February  1986,  more  than  one  year  after 
the  events  in  question  here  took  place,  in  a 
civil  case  instituted  by  the  Church  against 
the  F.B.I.,  Founding  Church  of  Scientolo¬ 
gy  of  Washington,  D.C.  v.  Webster,  802 
F.2d  1448  (D.D.C.1986).  In  that  brief  (the 
“Webster  brief’),  the  government  again  as¬ 
serted  that  the  illegal  activities  of  high-lev¬ 
el  Scientologists  in  the  1970s  were  carried 
out  under  the  orders  of  the  Church  hier¬ 
archy,  and  pursuant  to  explicit  policy  di¬ 
rectives  issued  by  the  Church.  More  sig¬ 
nificantly,  in  a  footnote,  the  government 
alleged  that  the  Church  “continues  to  pur¬ 
sue  (in  1986)  the  Fair  Game  Policy,  "as 
the  action  against  Flynn,  Sullivan  and  oth¬ 
ers  referenced  in  the  text  attests.”  This 
directly  contradicts  Shervell’s  testimony, 
and  in  fact  strongly  suggests  that  the  Fair 
Game  Policy  was  in  effect  as  to  Michael 
Flynn  during  this  time  period. 


U.S.  V. 
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The  defense  brought  this  brief  to  the 
government’s  and  the  court's  attention  af- 
+er  Shervell’s  direct  examination,  and 
joved  for  dismissal.  That  motion  was  de¬ 
nied.  The  defendants  then  moved  for  dis¬ 
covery’  of  additional  evidence  in  the  govern¬ 
ment’s  possession  that  may  have  been  the 
basis  for  the  claims  in  the  brief.  This 
motion  also  was  denied.  Finally,  the  de¬ 
fendants  asked  that  the  government’s 
statements  be  introduced  into  evidence. 
The  trial  judge  allowed  defense  counsel  to 
use  the  document  on  re-cross,  but  excluded 
it  from  evidence,  even  in  a  redacted  ver¬ 
sion. 
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the  government  naturally  attempted  to 
paint  the  Church  in  the  most  prejudicial 
light  possible.  In  its  litigation  against  Kat- 
tar,  the  government  not  surprisingly  tried 
to  downplay  the  dark  side  of  the  Church  so 
as  to  make  Kattar’s  actions  seem  more 
fraudulent. 


Appellant  argues  that  each  of  the  three 
rulings  by  the  court  was  improper.  We 
address  each  in  turn. 


[3]  A  conviction  obtained  by  the  know¬ 
ing  use  of  false  or  perjured  testimony  “is 
fundamentally  unfair,  and  must  be  set 
aside  if  there  is  any  reasonable  likelihood 
that  the  false  testimony  could  have  affect¬ 
ed  the  judgment  of  the  jury.”  United 
States  v.  Agurs,  427  U.S.  97,  103,  96  S  Ct 
2392,  2397,  49  L.Ed.2d  342  (1976).  It  is 
immaterial  that  the  particular  prosecutor  in 
'~'s  may  not  have  known  about  the 
ence  that  revealed  Shervell’s  testimony 
possibly  false.  The  Justice  Depart¬ 
ment’s  various  offices  ordinarily  should  be 
treated  as  an  entity,  the  left  hand  of  which 
is  presumed  to  know  what  the  right  hand  is 
doing.  See  Giglio  v.  United  States,  405 
U.S.  150,  154,  92  S.Ct.  763,  766,  31  L.Ed.2d 
104  (1972).  At  any  rate,  the  United  States 
Attorney  in  this  case  was  made  aware  of 
the  Webster  and  Member  briefs  after  direct 
-examination  of  Shervell,  and  yet  continued 
Dn  redirect  to  elicit  testimony  which,  at 
least  in  spirit,  contradicted  the  govern¬ 
ment’s  asserted  position  in  the  District  of 
Columbia  proceedings. 

A  more  difficult  issue  is  whether  Sher- 
vell’s  testimony  was  in  fact  false  or  perjuri¬ 
ous.  For  the  most  part,  the  differences 
between  Shervell’s  account  of  Church  poli¬ 
cies  and  those  of  the  government  in  its 
other  briefs  are  differences  of  character¬ 
ization.  In  its  actions  against  the  Church, 


[4]  This  inconsistency  is  troubling 
where  its  source  is  the  prosecutorial  arm  of 
the  federal  government  It  is  one  thing  for 
private  counsel  to  characterize  events  in 
contrasting  ways  in  two  separate  litiga¬ 
tions,  because  the  counsel  there  is  required 
under  our  adversary  system  to  defend  its 
clients  in  the  most  vigorous  fair  manner 
possible— counsel  is  expected  to  put  the 
best  possible  gloss  on  a  client’s  case.  The 
function  of  the  United  States  Attorney’s 
Office,  however,  is  not  merely  to  prosecute 
crimes,  but  also  to  make  certain  that  the 
truth  is  honored  to  the  fullest  extent  possi¬ 
ble  during  the  course  of  the  criminal  prose¬ 
cution  and  trial.  If  it  happens  that  the 
go\  emment  s  original  perspective  on  the 
events  in  question  is  proven  inaccurate, 
such  revelation  is  in  the  government’s  in- 
terest  as  well  as  the  defendant’s.  The 
criminal  trial  should  be  viewed  not  as  an 
adversarial  sporting  contest,  but  as  a  quest 
for  truth.  See  Brennan,  The  Criminal 
Prosecution:  Sporting  Event  or  Quest  for 
Truth?,  1963  Wash.U.L.Q.  279.  See  also 
Agurs,  427  U.S.  at  104,  96  S.Ct.  at  2397 
(use  of  perjured  testimony  involves  “a  cor¬ 
ruption  of  the  truth-seeking  function  of  the 
trial  process”).  This  principle  and  this 
ideal  are  reflected  in  the  constitutional  re¬ 
quirement  that  the  government  make  avail¬ 
able  to  the  defendant  all  material  evidence 
favorable  to  the  accused.  See  Brady  v 
Maryland,  373  U.S.  83,  87,  83  S.Ct  II94’ 
1196-97,  10  L.Ed.2d  215  (1963). 

[5]  Thus,  it  is  disturbing  to  see  the  Jus¬ 
tice  Department  change  the  color  of  its 
stripes  to  such  a  significant  degree,  por¬ 
traying  an  organization,  individual,  or  ser¬ 
ies  of  events  variously  as  virtuous  and 
honorable  or  as  corrupt  and  perfidious,  de¬ 
pending  on  the  strategic  necessities  of  the 
separate  litigations.  Having  previously  ac¬ 
knowledged  the  Church’s  illegal  practices 
and  maintenance  of  the  Fair  Game  Policy, 
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his  physical  safety.  They  reveal  a  man  of 
overwhelming  confidence  and  swagger.  At 
no  point  does  Kattar  sound  frightened  of 
the  Church.  In  a  discussion  with  Reservitz 


on  October  3,  1984,  the  tape  picks  up  the 
conversation  apparently  right  after  Kattar 
has  told  Reservitz  that  he  has  been  in¬ 
formed  of  the  Church's  violent  tendencies: 
Reservitz:  Good.  I  don't  really  think 
that  will  be  a  problem.  I  don't  think 
that's  their  style. 

Kattar:  He  tells  me  they  bomb  guys.  I 
said  I'll  blow  the  whole  fuckin'  Church 
up.  I  said  I  want  these  guys  to  take  a 
look  at  you. 

Reservitz:  They  bomb  people? 

Kattar:  That's  what  he  says. 

Reservitz:  Oh.  I  don't  know  that  much 
about  him. 

Kattar  Who  gives  a  fuck?  All  my  life 
I've  lived  with  those  kind  of  people. 
Reservitz:  Well,  I  met  these  people.  The 
people  I  met  didn't  seem  like  they  could 
bomb  themselves,  never  mind  anybody 
else.  I  mean,  that  guy  Geoff,  the  Eng¬ 
lishman,  he  didn't  seem  like  he  bothered 
a  soul. 

Kattar  He's  the  guy  I's  told  “I’ll  break 
your  fuckin'  head."  He's  the  one  that 
got  smart. 

These  are  not  the  words  of  a  man  who's 
running  scared.  And  even  if  the  jury  had 
been  persuaded  that  Kattar  feared  the 
Church,  the  evidence  overwhelmingly  indi¬ 
cated  that  his  threats  were  not  made  as  a 
response  to  that  fear,  but  rather  as  a 
means  of  collecting  the  money. 

More  significantly,  any  testimony  of 
Shervell  that  the  Fair  Game  Policy  was  still 
in  effect  would  have  added  nothing  to  Kat- 
taFs  defense.  That  defense  concerns  Rat- 
tar's  own  state  of  mind.  Whether  or  not 
the  Church  actually  continued  the  official 
policy  is  immaterial  to  what  Kattar 

^  Th«re  was  also  sufficient  evidence  to  support 
a  finding  of  economic  extortion  even  if  Shervell 
had  been  discredited.  Kattar  himself  boasted  to 
Reservitz  that  he  had  told  the  Church  represent- 
•tives  ”[Y]ou  gotta  fuckin’  deal  with  me.  You’re 
not  gonna  back  out  Your  whole  fuckin’  church 
if  coming  down.”  In  addition,  the  church  secre- 
tory  testified  that  someone  identified  as  Kattar 
■nad  la  a  telephone  call  threatened  to  “go  to  the 


thought  about  the  Church.  The  fact  that 
the  government  believed  the  Church  to  be 
a  ruthless  organization  adds  nothing  to  the 
jury’s  understanding  of  what  Kattar’s 
ideas  about  the  Church  were,  except  that  it 
might  have  slightly  supported  the  credibili¬ 
ty  of  the  detective  who  testified  that  he 
told  Kattar  of  the  Church’s  dangerousness. 
It  is  beyond  any  doubt  that  the  false  testi¬ 
mony  had  no  material  effect  on  the  jury’s 
findings  as  to  either  Kattar’s  motives  or  his 
threats  of  violence.  Therefore,  for  the  pur¬ 
poses  of  this  conviction,  even  the  strict 
standard  of  materiality  has  not  been  met 
The  government’s  use  of  the  false  testimo¬ 
ny  had  no  effect  on  the  extortion  verdict 

Appellant  also  argues  that  revelation  of 
Shervell’s  false  testimony  could  have  tar¬ 
nished  Shervell’s  credibility.  The  principle 
of  not  allowing  the  knowing  use  of  false 
testimony  “does  not  cease  to  apply  merely 
because  the  false  testimony  goes  only  to 
the  credibility  of  the  witness.’’  Napue  v. 
Illinois,  360  U.S.  264,  269,  79  S.Ct  1173, 
1177,  3  L.Ed.2d  1217  (1959).  But  even  if 
this  exposure  would  have  completely  im¬ 
peached  Shervell  as  a  witness,  the  remain¬ 
ing  evidence  was  beyond  a  doubt  sufficient 
to  convict  on  the  extortion  count  The  tape 
recordings  are  proof  positive  of  Kattar’s 
threats,  and  the  testimony  of  Agent  DiMat- 
teo  independently  establishes  the  threats  at 
the  October  2d  meeting.  As  the  govern¬ 
ment  admits,  the  most  logical  way  to  inter¬ 
pret  the  jury’s  mixed  verdict  is  that  they 
disbelieved  Shervell  (hence,  acquittal  on  the 
fraud  counts),  but  believed  DiMatteo  and 
the  tape  recordings  (leading  to  conviction 
on  the  extortion  charge).  Shervell’s  testi¬ 
mony  was  not  at  all  crucial  to  the  convic¬ 
tion  obtained.*  Even  if  the  false  testimony 
had  come  to  light,  there  is  no  doubt  that 
the  jury  would  have  returned  the  same 
verdict7 

other  side”  unless  Shervell  followed  through  on 
the  deal. 

7.  Appellant  also  argues  that  the  government 
should  have  been  "judicially  estopped"  from 
changing  its  characterization  of  the  Church 
from  that  which  it  alleged  in  the  previous  litiga¬ 
tions.  The  doctrine  of  judicial  estoppel,  some¬ 
times  known  as  the  doctrine  of  preclusion  of 
inconsistent  statements,  prevents  a  party  from 
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the  prosecution  should  not  have  attempted 
in  this  case  to  describe  the  Church  as  a 
righteous  organization  without  any  designs 
to  unfairly  discredit  its  enemies,  in  order 
that  the  defendant’s  actions  would  seem 
more  egregious.  The  government,  of 
course,  was  free  to  argue  that  the  Church’s 
activities  were  immaterial  to  the  events  in 
question,  but  it  should  not  have  pretended 
that  those  activities  were  mere  blights  on 
an  otherwise  spotless  history. 

Nevertheless,  the  government’s  incon¬ 
sistent  positions  do  not  rise  to  the  level  of 
constitutional  error  in  regard  to  Kattar’s 
conviction.  To  begin  with,  we  are  reluctant 
to  conclude  that  most  of  Shervell’s  testimo¬ 
ny  was  false  or  perjurious,  everi  when  com¬ 
pared  to  the  government’s  previously  stat¬ 
ed  conclusions  about  the  Church.  Shervell 
acknowledged  the  convictions  in  the  1970s, 
and  admitted  that  the  Church  frequently 
attempted  to  defame  Michael  Flynn  on  the 
basis  of  patently  untrue  testimony.  The 
significant  difference  between  Shervell’s 
testimony  and  the  government’s  previous 
assertions  lies  in  characterization,  in  the 
degree  of  significance  attributed  to  the 
Church’s  illicit  activities.  Most  of  Sher- 
vell’s  testimony  was,  therefore,  technically 
not  untruthful. 


More  serious  were  Shervell’s  repeated 
claims  that  the  Fair  Game  Policy  was  not  in 
effect  at  the  time  of  the  check  scheme 
operation.  The  government,  in  footnote  20 
of  the  Webster  brief,  explicitly  contradicted 
this  assertion.  Even  though  Shervell  pre¬ 
sumably  could  not  be  prosecuted  for  perju¬ 
ry  unless  it  was  shown  that  he  himself 
knew  that  the  policy  was  still  in  effect,  the 
government  is  precluded  from  using  evi¬ 
dence  that  is  known  to  the  government  to 
be  false.  See  Napue  v.  Illinois,  360  U.S. 
264,  269l  79  S.Ct  1173,  1177,  3  L.Ed.2d 
1217  (1959)  (government  “may  not  know¬ 
ingly  use  false  evidence,  including  false 
testimony”).  Shervell’s  testimony  about 
the  Fair  Game  Policy  should  not  have  been 
elicited  by  the  U.S.  Attorney,  given  that  the 
government  itself  contended  elsewhere 
that  the  policy  remained  in  effect  through- 

S.  Although  the  section  of  Begley  from  which 
this  language  is  taken  was  joined  only  by  Justice 


out  the  period  in  question.  When  the  U.S. 
Attorney  was  made  aware  of  the  Webster 
brief,  he  should  have  made  an  attempt  to 
correct  Shervell’s  testimony  in  this  regard 
during  subsequent  redirect  examination. 
Cf  id.  (conviction  must  fall  when  the  prose¬ 
cution,  “although  not  soliciting  false  evi¬ 
dence,  allows  it  to  go  uncorrected  when  it 
appears”). 

This  conclusion  alone,  however,  is  not 
sufficient  to  require  a  new  trial.  The  ver¬ 
dict  must  be  set  aside  only  if  “there  is  any 
reasonable  likelihood  that  the  false  testimo¬ 
ny  could  have  affected  the  judgment  of  the 
jury.”  Agurs,  427  U.S.  at  103,  96  S.Ct  at 
2397.  We  are  required  to  apply  “a  strict 
standard  of  materiality”  in  making  this  de¬ 
termination.  Id.  at  104,  96  S.Ct  at  2397- 
98.  As  Justice  Blackmun  noted  in  United 
States  v.  Bagley,  473  U.S.  667,  105  S.Ct 
3375,  87  L.Ed.2d  481  (1985),  false  testimony 
should  be  considered  material  “unless  fail¬ 
ure  to  disclose  it  would  be  harmless  beyond 
a  reasonable  doubt”  Id.  at  680,  105  S.Ct 
at  3379. 5  Even  under  this  stringent  stan¬ 
dard,  the  false  testimony  here  is  not  fatal 
to  the  conviction,  primarily  because  it  ap¬ 
pears  that  the  jury  rejected  that  testimony. 

It  is  eminently  clear  that  the  jurors’  verdict 
on  the  extortion  count  was  entirely  un¬ 
related  to  any  view  they  may  have  had 
regarding  the  Fair  Game  Policy  or  the 
Church’s  activities  generally.  In  fact,  the 
verdict  of  not  guilty  on  all  the  fraud  counts 
strongly  suggests  that  the  jury  did  not 
believe  Shervell  as  to  the  clean  hands  and 
good  intentions  of  the  Church.  If  the  jury 
had  convicted  on  those  counts,  the  false 
testimony  likely  would  have  constituted  a 
due  process  violation  sufficient  to  necessi¬ 
tate  a  new  trial  on  those  charges.  But  the 
jury  evidently  believed  the  defense’s  theory 
that  the  check  scheme  investigation  was 
closely  associated  with  the  Fair  Game  Poli¬ 
cy. 

In  addition,  the  evidence  overwhelmingly 
supported  the  jury’s  judgment  that  Kat¬ 
tar’s  clear  threats  of  physical  harm  were 
not  made  in  self  defense.  The  tape  record¬ 
ings  show  no  evidence  of  a  man  fearing  for 

O’Connor,  the  particular  proposition  quoted  was 
not  in  any  way  disputed  by  the  other  Justices. 
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B. 

[6]  The  defendants  moved  at  trial  for 
discovery  of  all  documents  in  the  posses¬ 
sion  of  the  government  that  formed  the 
basis  of  the  statements  at  issue  in  the 
Webster  brief  and  in  the  Member  sentenc¬ 
ing  memorandum.  These  motions  were  de¬ 
nied.  We  agree  with  the  trial  judge  that 
the  basis  for  the  government's  assertions 
in  those  documents  is  provided  in  relevant 
part  in  the  documents  themselves.  The 
government  supported  its  accusations 
against  the  Church  by  citing  numerous  inci¬ 
dents  and  litigations  that  gave  rise  to  their 
characterizations  of  the  Church's  policies 
and  practices.  It  would  not  have  been  in 
the  government’s  interest  to  omit  any  sig¬ 
nificant  bases  for  its  assertions,  since  it 
had  a  stake  in  persuading  the  federal 
judges  in  those  two  cases  of  their  veracity. 
The  Justice  Department  could  ill  afford  to 
rest  on  mere  conclusory  statements. 

It  was  well  within  the  district  court's 
discretion  to  decide  that  any  further  search 
through  the  voluminous  government  files 
on  the  Church  of  Scientology  would  be  a 
mere  fishing  expedition,  and  likely  would 
reveal  nothing  more  than  what  was  already 
included  in  the  government  memoranda. 
In  any  event,  any  further  evidence  on  the 
nature  of  the  Church's  policies  would  not 
have  assisted  appellant  in  disproving  the 
extortion  charge.  A3  we  explained  above, 
conviction  on  that  count  was  obtained  whol¬ 
ly  independent  of  the  debate  concerning  the 
true  character  of  the  Church;  the  entirety 
of  the  United  States'  files  on  the  Church 
could  reveal  nothing  that  would  have  af¬ 
fected  the  jury's  determination  of  what 
Kattar  thought  or  how  he  acted. 

C. 

Appellant  argues  that  he  should  have 
been  permitted  to  introduce  into  evidence 

asserting  a  position  contrary  to  a  position  taken 
by  that  party  in  an  earlier  proceeding.  See 
Patriot  Cinemas,  Inc,  v.  General  Cinema  Corp., 
834  F2d  208,  211-15  (1st  Cir.1987);  IB  Moore's 
Federal  Practice  fl0.405[8]  at  238-47  (2d  ed. 
1984).  In  this  circuit,  the  doctrine  is  only  ap¬ 
plied  when  a  litigant  is  “  'playing  fast  and  loose 
with  the  courts.' "  Patriot  Cinemas,  834  F.2d  at 
212  (quoting  Scarano  v.  Central  &  Co,,  203  F.2d 
510  (3d  Cir.1953)).  The  government'*  conduct 


the  government's  statements  regarding  the 
Church  in  the  Member  memo  and  the  Web¬ 
ster  brief,  as  admissions  of  a  party  oppo¬ 
nent  under  Rule  801(dX2)  of  the  Federal 
Rules  of  Evidence.  An  admission  by  a 
party  opponent  is  not  hearsay  under  that 
rule  if  the  statement  is  either 
(A)  the  party's  own  statement  in  either 
an  individual  or  a  representative  capacity 
or  (B)  a  statement  of  which  the  party  has 
manifested  an  adoption  of  belief  in  its 
truth,  or  ...  (D)  a  statement  by  the 
party's  agent  or  servant  concerning  a 
matter  within  the  scope  of  the  agency  or 
employment,  made  during  the  existence 
of  the  relationship.... 

Appellant  contends  that  the  government 
statements  are  admissible  under  subsec¬ 
tions  (B)  and  (D). 

[7]  We  first  must  determine  whether 
the  government  is  a  “party-opponent"  for 
purposes  of  this  rule  in  a  criminal  case. 
WTe  agree  with  Judge  Bazelon  that  “the 
Federal  Rules  clearly  contemplate  that  the 
federal  government  is  a  party-opponent  of 
the  defendant  in  criminal  cases."  United 
States  v.  Morgan,  581  F.2d  933,  937  n.  10 
(D.C.Cir.1978).  We  can  find  no  authority 
to  the  contrary  or  reason  to  think  other¬ 
wise.  Whether  or  not  the  entire  federal 
government  in  all  its  capacities  should  be 
deemed  a  party-opponent  in  criminal  cases, 
cf.  United  States  v.  American  Tel  &  Tel , 
498  F.Supp.  353,  356-58  (D.D.C.1980)  (civil 
case),  the  Justice  Department  certainly 
should  be  considered  such.  Cf,  Giglio,  405 
U.S.  at  154,  92  S.Ct  at  766. 

[8]  Kattar  initially  argues  that  the 
briefs  in  question  contained  admissions  of 
“agents"  of  his  party-opponent,  and  were 
therefore  admissible  under  Rule 
801(dX2XD).  See  4  D.  Louisell  &  C.  Muel- 

here  does  not  meet  this  standard.  In  addition, 
as  far  as  we  can  tell,  this  obscure  doctrine  has 
never  been  applied  against  the  government  in  a 
criminal  proceeding.  We  need  not  decide 
whether  the  government  could  under  any  cir¬ 
cumstances  be  so  estopped,  because  we  find  that 
the  inconsistency  in  this  case  was  not  sufficient¬ 
ly  egregious,  and  was  not  material  to  the  appel¬ 
lant's  conviction. 
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3er,  Federal  Evidence  §  426,  at  328-29 
(1980).  We  need  not  deduce  the  scope  of 
lule  801(dX2)(D),  however,  because  the 
statements  here  were  admissible  under 
Rule  801(dX2XB)  as  statements  of  which 
the  party-opponent  “has  manifested  an 
adoption  or  belief  in  its  truth.”  The  Justice 
Department  here  has,  as  clearly  as  possi¬ 
ble,  manifested  its  belief  in  the  substance 
of  the  contested  documents;  it  has  sub¬ 
mitted  them  to  other  federal  courts  to  show 
the  truth  of  the  matter  contained  therein. 
We  agree  with  Justice  (then  Judge)  Stevens 
that  the  assertions  made  by  the  govern¬ 
ment  in  a  formal  prosecution  (and,  by 
analogy,  a  formal  civil  defense)  “establish 
the  position  of  the  United  States  and  not 
merely  the  views  of  its  agents  who  partic¬ 
ipate  therein.”  United  States  v.  Powers , 
467  F.2d  1089,  1097  n.  1  (7th  Cir.1972) 
(Stevens,  J.,  dissenting).8  See  also  United 
States  v.  Blood,  806  F.2d  1218,  1221  (4th 
Cir.1986)  (statements  by  government  attor¬ 
ney  during  voir  dire  would  be  binding 
against  the  government  if  they  had  consti¬ 
tuted  a  clear  and  unambiguous  admission). 
The  inconsistency  of  the  government’s  posi¬ 
tions  about  the  Church  should  have  been 
made  known  to  the  jury.9  The  government 
"annot  indicate  to  one  federal  court  that 
‘rtain  statements  are  trustworthy  and  ac¬ 
curate,  and  then  argue  to  a  jury  in  another 
federal  court  that  those  same  assertions 
are  hearsay.  See  Morgan,  581  F.2d  at 
937-38  &  n.  11.  Cf  Powers,  467  F.2d  at 
1097-98  (Stevens,  J.,  dissenting). 

We  could  find  no  indication  in  the  record 
as  to  the  reasons  for  the  trial  judge’s  exclu¬ 
sion  of  the  redacted  briefs  offered  by  the 
defendants.  They  were  not  hearsay,  for 
the  reasons  stated  above,  and  they  -were 
certainly  material  to  the  defense,  inasmuch 
as  they  undercut  the  government’s  asser¬ 
tions  that  the  investigations  by  the  Church 

&  Although  disagreeing  with  Judge  Stevens  on 
the  characterization  of  the  assertions  in  that 
case,  the  majority  in  Powers  suggested  that  it 
might  have  decided  the  case  differently  had 
there  been  proof  "that  the  Government,  as  op¬ 
posed  to  any  individual  thereof,  had  taken  an 
inconsistent  position  earlier."  4£7  F.2d  at  1095. 

9.  Indeed,  because  the  prior  assertions  were 
made  by  representatives  of  the  specific  party-op¬ 
ponent  (the  Justice  Department)  itself,  they 
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at  the  time  in  question  were  legitimate.  A 
statement  by  the  government  that  the  Fair 
Game  Policy  was  in  effect  at  the  time  of 
the  check  scheme  investigation  would  have 
been  highly  probative  of  the  nature  of  the 
information  sought  by  the  Church;  it  likely 
would  have  completely  undercut  the 
government’s  assertion  that  Shervell  was 
seeking  only  true  and  verifiable  informa¬ 
tion  from  Kattar.  It  was  therefore  error 
to  exclude  those  documents.10 

[9]  Once  again,  however,  Kattar’s  ap¬ 
peal  fails  at  the  threshold  of  materiality. 
Exclusion  of  the  documents  would  have 
required  reversal  of  any  fraud  convictions, 
but  it  had  no  material  effect  on  the  jury’s 
verdict  on  the  extortion  count  Regardless 
of  whether  the  Fair  Game  Policy  was  in 
effect,  Kattar  still  threatened  the  Church 
officials  with  physical  as  well  as  economic 
harm.  It  is  not  clear  that  admission  of  the 
Justice  Department  briefs  would  have  add¬ 
ed  anything  to  the  jury’s  opinion  of  how 
violent  the  Church  might  be,  the  issue 
upon  which  appellant  relied  for  his  defense. 
But  even  if  such  admission  had  revealed 
that  the  government  believed  the  Church  to 
be  dangerous,  this  would  still  have  little 
bearing  on  Kattar’s  impression  of  the 
Church,  or  Kattar’s  reasons  for  making  the 
threats.  For  this  reason,  his  appeal  must 
fail  on  this  ground  as  well. 

V. 

Finally,  appellant  argues  that  it  was  er¬ 
ror  for  the  trial  judge  to  exclude  the  state¬ 
ments  of  two  persons  that  were  to  be  of¬ 
fered  through  the  testimony  of  a  private 
detective.  The  detective  apparently  would 
have  testified  that  these  two  persons  (both 
of  whom  were  admittedly  unavailable  to 
testify)  told  her  that  they  had  been  paid 
money  by  a  Church  operative  (not  Shervell) 

might  be  admissible  as  the  party's  own  state¬ 
ments  under  Rule  801(d)(2)(A). 

10.  Of  course,  this  sort  of  party-opponent  admis¬ 
sion  is  still  subject  to  the  trial  court's  balancing 
of  its  probative  value  against  its  prejudicial  ef¬ 
fect  under  Rule  403.  We  doubt  that  such  a 
balancing  would  have  weighed  against  admissi¬ 
bility  in  this  case. 
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to  provide  false  information  implicating 
Flynn  in  the  check  fraud.  For  the  same 
reasons  as  those  stated  above  in  regard  to 
the  government’s  prior  assertions,  these 
statements  also  would  have  been  immateri¬ 
al  to  the  jury’s  deliberations  on  the  extor¬ 
tion  charge.  Even  if  they  had  been  materi¬ 
al,  however,  the  district  judge  was  well 
within  his  discretion  in  finding  insufficient 
“corroborating  circumstances  clearly  indi¬ 
cating]  the  trustworthiness  of  the  state¬ 
ments].”  Fed.R.Evid.  804(bX3).  See 
United  States  v.  Hemmer,  729  F.2d  10,  16 
(1st  Cir.1984). 


VI. 

For  the  foregoing  reasons,  the  judgment 
of  conviction  on  the  extortion  count  is  af¬ 
firmed. 


exhaust  administrative  remedies  in  regard 
to  his  retaliatory  discharge  claim. 

Affirmed. 


1.  Civil  Rights  «=33 

Black  employee’s  EEOC  complaint 
which  was  not  filed  until  at  least  22  months 
after  he  was  passed  over  for  promotions 
which  were  given  to  white  employees  was 
barred  as  untimely;  union  grievance  did 
not  toll  statute  of  limitations.  Civil  Rights 
Act  of  1964,  §  706(d),  as  amended,  42  U.S. 
C.A.  §  2000e-5(e). 

2.  Limitation  of  Actions  «=58(1) 

For  purposes  of  Title  VII  employment 
discrimination  claims,  application  of  dis¬ 
criminatory  system  to  particular  substan¬ 
tive  decision,  such  as  to  promote,  demote, 
fire,  or  award  benefits,  constitutes  indepen¬ 
dent  discriminatory  act  which  can  trigger 
commencement  of  statute  of  limitations. 
Civil  Rights  Act  of  1964,  §  706(d),  as 
amended,  42  U.S.C.A.  §  2000e-5(e). 


Earl  JOHNSON,  Plaintiff,  Appellant, 
v. 

GENERAL  ELECTRIC, 
Defendant,  Appellee. 

No.  87-1752. 

United  States  Court  of  Appeals, 
First  Circuit 

Heard  Jan.  6,  1988. 

Decided  Feb.  22,  1988. 

Black  employee  brought  Title  VII  race 
discrimination  action  against  employer. 
The  United  States  District  Court  for  the 
District  of  Massachusetts,  Rya  W.  Zobel, 
J.,  dismissed  all  counts  as  being  untimely, 
and  employee  appealed.  The  Court  of  Ap¬ 
peals,  Coffin,  Circuit  Judge,  held  that  (1) 
claim  that  employer  discriminated  against 
employee  on  basis  of  race  at  time  two 
white  males  were  promoted  was  not  timely; 
(2)  claim  that  review  process  was  discrimi¬ 
natory  was  timely  filed,  but  failed  to  state 
cause  of  action;  and  (3)  employee  failed  to 


3.  Limitation  of  Actions  <fc»58(l) 

Claim  by  black  employee  that  employer 
used  discriminatory  review  process  to  deny 
him  promotion  on  basis  of  race  did  not 
accrue,  for  purposes  of  statute  of  limita¬ 
tions,  until  he  was  told  at  completion  of 
review  period  that  he  had  failed  test;  if  he 
had  instituted  his  discrimination  claim 
when  review  process  began,  before  results 
of  test  had  been  determined,  it  was  likely 
that  claim  would  have  been  dismissed  as 
unripe.  Civil  Rights  Act  of  1964,  §  706(d), 
as  amended,  42  U.S.C.A.  §  2000e-5(e). 

4.  Civil  Rights  «=42 

Black  employee’s  claim  that  employer 
utilized  discriminatory  review  process  to 
deny  him  promotion  did  not  state  claim 
under  Title  VII;  employee  did  not  allege 
that  review  process  was  waived  for  white 
employees  with  similar  qualifications  and 
merely  provided  conclusory  allegation  that 
“artificial  process  was  racially  motivated 
and  biased.”  Civil  Rights  Act  of  1964, 

§  706(d),  as  amended,  42  U.S.CA. 

§  2000e-5(e). 
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ate  as  535  F.Supp.  1 125  (1982) 


3.  In  chronological  order,  what  steps 
were  taken  by  the  APA  between  May 
13,  1980,  when  petitioner  was  arrest¬ 
ed  in  Middletown,  Ohio,  and  Novem¬ 
ber  25,  1980,  which  steps  ultimately 
resulted  in  petitioner’s  being  returned 
to  prison  for  three  years  on  his  1969 
conviction. 

Respondent’s  Answer,  including,  but  not 
limited  to  the  matters  identified  above, 
must  be  submitted  no  later  than  the  close  of 
business  on  Monday,  May  10,  1982.  If  re¬ 
spondent  submits  any  materials  permitted 
under  Rule  7,  petitioner  will  thereafter  be 
afforded  the  opportunity  within  21  days 
after  receipt  of  respondent’s  submissions  to 
admit  or  deny  the  correctness  of,  or  other¬ 
wise  respond  to  the  documents)  which  re¬ 
spondent  submits.  Upon  receipt  and  con¬ 
sideration  of  respondent’s  Answer,  includ¬ 
ing  any  Rule  7  submissions  and  petitioner’s 
responses,  the  Court  will  determine  what,  if 
any,  further  action  should  be  taken  on  peti¬ 
tioner’s  remaining  claim  for  relief. 


La  Venda  VAN  SCHAICK,  Plaintiff, 
v. 

CHURCH  OF  SCIENTOLOGY  OF  CALI¬ 
FORNIA,  INC.,  et  al.,  Defendants. 

Civ.  A.  No.  79-2491-G. 

United  States  District  Court, 

D.  Massachusetts. 

March  26,  1982. 

Former  church  member  brought  action 
against  churches  of  particular  ideology, 
founder,  and  second-ranking  person  in 
church  hierarchy,  alleging  fraud,  intention¬ 
al  infliction  of  emotional  distress,  breach  of 
contract,  violation  of  Fair  Labor  Standards 
Act  and  class  action  for  treble  damages 
under  civil  remedy  provision  of  Racketeer 


Influenced  and  Corrupt  Organizations  Act. 
On  former  member’s  motion  to  amend  com¬ 
plaint  and  churches’  motion  to  dismiss,  the 
District  Court,  Garrity,  J.,  held  that:  (1) 
there  was  insufficient  factual  foundation 
for  assertion  of  personal  jurisdiction  under 
conspiracy  theory  of  jurisdiction;  (2)  venue 
was  proper  as  to  California  church  with 
respect  to  RICO  claims;  (3)  former  member 
had  failed  to  state  claim  under  RICO;  (4) 
counts  of  former  member’s  complaint  failed 
to  state  claim  for  intentional  infliction  of 
emotional  distress;  (5)  complaint  failed  to 
state  claim  under  Fair  Labor  Standards 
Act;  (6)  complaint  fell  short  of  specificity 
required  of  claim  for  fraud;  (7)  complaint 
stated  claim  upon  which  relief  could  be 
granted  with  respect  to  alleged  intentional 
infliction  of  emotional  distress  through 
church  doctrine;  and  (8)  question  whether 
count  of  complaint  alleging  that  former 
member  was  fraudulently  induced  to  be¬ 
come  member  by  false  representations  con¬ 
cerning  nature  of  church  movement  and 
content  of  church  doctrine  stated  claim  for 
relief  could  not  be  resolved  on  motion  to 
dismiss. 

Ordered  accordingly. 

1.  Federal  Courts  <£=>76 

Although,  under  conspiracy  theory  of 
jurisdiction,  mere  presence  of  conspirator 
within  forum  state  is  not  sufficient  to  per¬ 
mit  personal  jurisdiction  over  nonresident 
coconspirators,  where  substantial  acts  in 
furtherance  of  conspiracy  are  performed  in 
forum  state  and  coconspirator  knew  or 
should  have  known  that  acts  would  be  per¬ 
formed  there,  such  additional  connections 
between  conspiracy  and  forum  state  will 
support  exercise  of  jurisdiction. 

2.  Federal  Courts  <^=>76 

Conspiracy  theory  of  jurisdiction  would 
give  district  court  jurisdiction  only  over  any 
claims  which  arose  from  acts  within  district. 

3.  Federal  Courts  <£=>96 

Although  former  church  member  did 
pinpoint  some  connection  between  out-of- 
state  churches  and  occurrences  in  Massa- 
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3.  In  chronological  order,  what  steps 
were  taken  by  the  APA  between  May 
13,  1980,  when  petitioner  was  arrest¬ 
ee  in  Middletown,  Ohio,  and  Novem¬ 
ber  25,  1980,  which  steps  ultimately 
resulted  in  petitioner’s  being  returned 
to  prison  for  three  years  on  his  1969 
conviction. 

Respondent’s  Answer,  including,  but  not 
limited  to  the  matters  identified  above, 
must  be  submitted  no  later  than  the  close  of 
business  on  Monday,  May  10,  1982.  If  re¬ 
spondent  submits  any  materials  permitted 
under  Rule  7,  petitioner  will  thereafter  be 
afforded  the  opportunity  within  21  days 
after  receipt  of  respondent’s  submissions  to 
admit  or  deny  the  correctness  of,  or  other¬ 
wise  respond  to  the  documents)  which  re¬ 
spondent  submits.  Upon  receipt  and  con¬ 
sideration  of  respondent’s  Answer,  includ¬ 
ing  any  Rule  7  submissions  and  petitioner’s 
responses,  the  Court  will  determine  what,  if 
any,  further  action  should  be  taken  on  peti¬ 
tioner’s  remaining  claim  for  relief. 


La  Venda  VAN  SCHAICK,  Plaintiff, 
v. 

CHURCH  OF  SCIENTOLOGY  OF  CALI¬ 
FORNIA,  INC.,  et  al.,  Defendants. 

Civ.  A.  No.  79-2491-G. 

United  States  District  Court, 

D.  Massachusetts. 

March  26,  1982. 

Former  church  member  brought  action 
against  churches  of  particular  ideology, 
founder,  and  second-ranking  person  in 
church  hierarchy,  alleging  fraud,  intention¬ 
al  infliction  of  emotional  distress,  breach  of 
contract,  violation  of  Fair  Labor  Standards 
Act  and  class  action  for  treble  damages 
under  civil  remedy  provision  of  Racketeer 


Influenced  and  Corrupt  Organizations  Act. 
On  former  member’s  motion  to  amend  com¬ 
plaint  and  churches’  motion  to  dismiss,  the 
District  Court,  Garrity,  J.,  held  that:  (1) 
there  was  insufficient  factual  foundation 
for  assertion  of  personal  jurisdiction  under 
conspiracy  theory  of  jurisdiction;  (2)  venue 
was  proper  as  to  California  church  with 
respect  to  RICO  claims;  (3)  former  member 
had  failed  to  state  claim  under  RICO;  (4) 
counts  of  former  member’s  complaint  failed 
to  state  claim  for  intentional  infliction  of 
emotional  distress;  (5)  complaint  failed  to 
state  claim  under  Fair  Labor  Standards 
Act;  (6)  complaint  fell  short  of  specificity 
required  of  claim  for  fraud;  (7)  complaint 
stated  claim  upon  which  relief  could  be 
granted  with  respect  to  alleged  intentional 
infliction  of  emotional  distress  through 
church  doctrine;  and  (8)  question  whether 
count  of  complaint  alleging  that  former 
member  was  fraudulently  induced  to  be¬ 
come  member  by  false  representations  con¬ 
cerning  nature  of  church  movement  and 
content  of  church  doctrine  stated  claim  for 
relief  could  not  be  resolved  on  motion  to 
dismiss. 

Ordered  accordingly. 

1.  Federal  Courts  <s=76 

Although,  under  conspiracy  theory  of 
jurisdiction,  mere  presence  of  conspirator 
within  forum  state  is  not  sufficient  to  per¬ 
mit  personal  jurisdiction  over  nonresident 
coconspirators,  where  substantial  acts  in 
furtherance  of  conspiracy  are  performed  in 
forum  state  and  coconspirator  knew  or 
should  have  known  that  acts  would  be  per¬ 
formed  there,  such  additional  connections 
between  conspiracy  and  forum  state  will 
support  exercise  of  jurisdiction. 

2.  Federal  Courts  <3=>76 

Conspiracy  theory  of  jurisdiction  would 
give  district  court  jurisdiction  only  over  any 
claims  which  arose  from  acts  within  district. 

3.  Federal  Courts  <3=96 

Although  former  church  member  did 
pinpoint  some  connection  between  out-of- 
state  churches  and  occurrences  in  Massa- 


1126 


535  FEDERAL  SUPPLEMENT 


chusetts  in  attempt  to  dissuade  her  from 
pursuing  her  legal  remedies  against 
churches,  where  she  failed  to  submit  de¬ 
tailed  factual  allegations  connecting  each  of 
nonresidents  with  events  occurring  in  Mas¬ 
sachusetts,  there  was  insufficient  factual 
foundation  for  assertion  of  personal  juris¬ 
diction  over  nonresidents  under  conspiracy 
theory  of  jurisdiction. 

4.  Labor  Relations  <©=>1477 

General  venue  statute  controls  actions 
under  Fair  Labor  Standards  Act,  since  Act 
does  not  contain  special  venue  provision. 
Fair  Labor  Standards  Act  of  1938,  §  1  et 
seq.  as  amended  29  U.S.C.A.  §  201  et 
seq.;  28  U.S.C.A.  §  139 l(b,  c). 

5.  Criminal  Law  <@=>113 

For  corporate  defendant,  in  private  ac¬ 
tion  under  section  of  Racketeer  Influenced 
and  Corrupt  Organizations  Act  providing 
that  venue  is  proper  where  defendant  “re¬ 
sides,  is  found,  has  an  agent,  or  transacts 
his  affairs,”  to  be  “found”  in  district  within 
meaning  of  section,  it  must  be  present  in 
district  by  its  officers  and  agents  carrying 
on  business  of  corporation.  18  U.S.C.A. 
§  1965(a). 

6.  Criminal  Law  <@=>113 

Venue  was  proper  in  district  as  to  Cali¬ 
fornia  church  with  respect  to  former  mem¬ 
ber’s  Racketeer  Influenced  and  Corrupt  Or¬ 
ganizations  Act  claims  where  church  was 
carrying  on  business  of  corporation  in  dis¬ 
trict,  both  directly,  through  its  agents,  and 
indirectly,  through  affiliated  church.  18 
U.S.CA.  §§  1965,  1965(a). 

7.  Criminal  Law  <@=113 

Special  venue  provision  in  Racketeer 
Influenced  and  Corrupt  Organizations  Act 
is  not  intended  to  be  exclusive,  but  is  in¬ 
tended  to  liberalize  existing  venue  provi¬ 
sions.  18  U.S.C.A.  §  1965. 

8.  Federal  Courts  <@=>97 

Where  venue  is  improper  under  special 
venue  provision  of  Racketeer  Influenced 
and  Corrupt  Organizations  Act,  it  is  appro¬ 
priate  to  inquire  whether  action  can  be 
maintained  under  general  venue  statute. 
18  U.S.C.A.  §  1965(a);  28  U.S.C.A. 

§  1391(b). 


9.  Federal  Courts  <@=*84 

Where  almost  all  of  acts  upon  which 
former  church  member’s  Racketeer  Influ¬ 
enced  and  Corrupt  Organizations  Act 
counts  were  predicated  occurred  outside  of 
Massachusetts,  none  of  her  RICO  claims 
“arose”  in  district  within  meaning  of  gener¬ 
al  venue  statute.  18  U.S.C.A.  §  1961;  28 
U.S.CA.  §  1391(b). 

10.  Federal  Courts  <@=84 

Where  California  church  conducted 
business  within  Massachusetts  continuously 
and  systematically,  both  directly  and 
through  affiliated  church,  it  was  “doing 
business”  in  district  within  meaning  of  stat¬ 
ute  defining  corporate  residence  for  venue 
purposes  and  therefore  venue  was  proper 
for  California  church  with  respect  to  former 
member’s  diversity  and  Fair  Labor  Stan¬ 
dards  Act  claims.  28  U.S.C.A.  §  1391(b,  c); 
Fair  Labor  Standards  Act  of  1938,  §  1  et 
seq.  as  amended  29  U.S.C.A.  §  201  et 
seq. 

11.  Federal  Civil  Procedure  <@=1742.4 
Federal  Courts  <@=141 

Defense  of  improper  venue  is  personal 
to  party  to  whom  it  applies,  and  resident 
defendant  may  not  avail  himself  of  dismiss¬ 
al  or  transfer  due  to  improper  venue  over 
nonresident  unless  latter  is  indispensable 
party.  28  U.S.C.A.  §  1391(b,  c). 

12.  Constitutional  Law  <@=84 
Religious  Societies  <^=30 

Even  if  California  church  was  religious 
institution,  free  exercise  clause  of  First 
Amendment  would  not  immunize  it  from  all 
common-law  causes  of  action  alleging  tor¬ 
tious  activity.  U.S.C.A.ConsLAmend.  1. 

13.  Constitutional  Law  <@=84 

First  Amendment  does  not  exempt  reli¬ 
gious  groups  from  all  regulatory  statutes. 
U.S.C.A.Const.Amend.  1. 

14.  Religious  Societies  <@=13,  14 
Whether  immunity  of  religious  group 

from  regulatory  statutes  exists  depends,  in 
part,  on  whether  adjudication  of  claim 
would  require  judicial  determination  of  va¬ 
lidity  of  religious  belief  and,  if  not,  on 
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whether  application  of  regulation  is  least 
restrictive  means  of  achieving  some  compel¬ 
ling  state  interest  U.S.C.A.Const.Amend. 
1. 

15.  Religious  Societies  <s=>30 

Causes  of  action  based  upon  some  pro¬ 
scribed  conduct  may  withstand  motion  to 
dismiss  even  if  alleged  wrongdoer  acts  upon 
religious  belief  or  is  organized  for  religious 
purpose.  U.S.C.A.Const.Amend.  1. 

16.  Commerce  <s=>82.5 

Racketeer  Influenced  and  Corrupt  Or¬ 
ganizations  Act  applies  to  persons  who  con¬ 
duct  activities  of  wholly  illegitimate  enter¬ 
prise  whose  activities  affect  interstate  com¬ 
merce  through  pattern  of  racketeering  ac¬ 
tivity.  18  U.S.C.A.  §§  1962,  1962(c). 

17.  Commerce  <s=>82.5 

Former  church  member  who,  in  claim 
for  treble  damages  under  civil  remedy  pro¬ 
vision  of  Racketeer  Influenced  and  Corrupt 
Organizations  Act  on  her  own  behalf  and  on 
behalf  of  class  of  all  those  who  had  paid 
money  or  property  to  church  of  particular 
ideology,  its  employees  or  agent,  referred  to 
subject  church  as  both  enterprise  and  as 
“person”  from  whom  class  sought  treble 
damages  failed  to  state  claim  under  section 
of  RICO  providing  that  it  shall  be  unlawful 
for  any  person  “employed  by  or  associated 
with  any  enterprise  to  conduct  or  partici¬ 
pate  *  *  *  in  the  conduct  of  such  enter¬ 
prise’s  affairs  *  *  *  ”  through  a  practice  of 
racketeering  activity  since  it  is  only  a  per¬ 
son,  or  one  associated  with  an  enterprise, 
not  the  enterprise  itself,  who  can  violate 
the  provisions  of  such  section.  18  U.S.C.A. 
§§  1961(3,  4),  1962(c),  1964(c). 

18.  Commerce  <s=>82.5 

Class  action  counts  of  former  church 
member’s  complaint  against  churches  of 
particular  ideology,  seeking  damages  for 
money  class  spent  in  purchasing  literature 
and  auditing,  alleging  that  class  had  to  flee 
about  United  States  and  suffered  emotional 
distress,  and  otherwise  alleging  various 
types  of  damages  which  did  not  constitute 
commercial  injury,  failed  to  state  claim  for 
relief  under  civil  remedy  provision  of  Rack¬ 
eteer  Influenced  and  Corrupt  Organizations 
Act.  18  U.S.C.A.  §  1964(c). 


19.  Commerce  <s=*82.5 

Violation  of  Racketeer  Influenced  and 
Corrupt  Organizations  Act  does  not  depend 
upon  existence  of  competitive  injury.  18 
U.S.C.A.  §  1964(c). 

20.  Commerce  <®»82.5 

In  construing  word  “property”  in  civil 
remedy  provision  of  Racketeer  Influenced 
and  Corrupt  Organizations  Act,  courts 
should  be  sensitive  to  the  statute’s  commer¬ 
cial  orientation  and  to  Congress’  obvious 
intention  to  restrict  plaintiff  class.  18  U.S. 
C.A.  §  1964(c). 

21.  Commerce  <s=>82.5 

Congress  did  not  intend  civil  remedy 
provision  of  Racketeer  Influenced  and  Cor¬ 
rupt  Organizations  Act  to  afford  remedy  to 
every  consumer  who  can  trace  purchase  of 
product  to  violation  of  section  of  Act  pro¬ 
hibiting  person  employed  by  or  associated 
with  interstate  enterprise  from  conducting 
enterprise’s  affairs  through  pattern  of  rack¬ 
eteering  activity.  18  U.S.C.A.  §§  1962, 
1962(c),  1964(c). 

22.  Commerce  <s=>82.5 

Courts  should  confine  civil  remedy  pro¬ 
vision  of  Racketeer  Influenced  and  Corrupt 
Organizations  Act  to  business  loss  from 
racketeering  injuries.  18  U.S.C.A. 
§  1964(c). 

23.  Commerce  <s=»82.5 

Racketeer  Influenced  and  Corrupt  Or¬ 
ganizations  Act  is  not  broad  enough  to  em¬ 
brace  every  fraud  action.  18  U.S.C.A. 
§§  1961(1),  1962,  1962(c),  1964(c). 

24.  Commerce  <e=>82.5 

Class  action  count  of  former  church 
member’s  complaint  against  churches  of 
particular  ideology,  alleging  that  churches 
and  others  had  committed  various  criminal 
acts  within  purview  of  section  of  Racketeer 
Influenced  and  Corrupt  Organizations  Act 
defining  racketeering  activity  and  that 
commission  of  such  criminal  acts  contradict¬ 
ed  representations  made  and  relied  upon 
concerning  nature  of  church,  failed  to  state 
claim  for  which  relief  could  be  granted 
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where  it  failed  to  identify  any  specific  pred¬ 
icate  acts  or  to  establish  that  they  were 
committed  within  Act’s  required  time  peri¬ 
od,  and  former  church  member  did  not 
claim  that  alleged  acts  caused  her  any  harm 
but,  rather,  in  effect  attempted  to  recast 
her  fraud  and  contract  actions.  18  U.S.C.A. 
§§  1961(1,  5),  1962,  1962(c),  1964(c). 

25.  Torts  <©=»26(1) 

Former  church  member,  who  alleged 
that  churches  of  particular  ideology  and 
others  had  systematically  disclosed  auditing 
information  obtained  from  subjects  to  con¬ 
trol  and  manipulate  them  and  that  contents 
of  her  own  auditing  file  were  disclosed,  had 
failed  to  state  claim  for  intentional  inflic¬ 
tion  of  emotional  distress  where  she  alleged 
no  specific  disclosures  and  only  one  com¬ 
plaint  specified  was  letter  to  her  attorney. 

26.  Damages  <©=  50.10 

Church’s  exhorting  member  to  sever 
family  and  marital  ties  and  to  depend  solely 
on  church  for  emotional  support  did  not 
constitute  kind  of  extreme  and  outrageous 
action  which  would  support  claim  for  inten¬ 
tional  infliction  of  emotional  distress. 

27.  Labor  Relations  <©=>1496 

Former  church  member  had  failed  to 
state  claim  against  church  of  particular  ide¬ 
ology  under  Fair  Labor  Standards  Act,  even 
considering  allegations  that  she  was  prom¬ 
ised  some  compensation  for  her  services, 
where  complaint  failed  to  allege  facts  suffi¬ 
cient  to  show  that  she  was  person  whose 
employment  contemplated  compensation, 
that  employer-employee  relationship  was 
ever  established  between  her  and  church,  or 
that  labor  she  provided  related  to  commerce 
or  production  of  goods  for  commerce.  Fair 
Labor  Standards  Act  of  1938,  §§  1,  6  as 
amended  29  U.S.C.A.  §§  201,  206. 

28.  Limitation  of  Actions  <©=»  180(7) 

A  court  may  dismiss  an  action  owing  to 
the  running  of  a  statute  of  limitations  if  the 
defect  appears  on  the  face  of  the  complaint. 
Portal  to  Portal  Act  of  1947,  §  6(a),  29 
U.S.CA.  §  255(a). 


29.  Constitutional  Law  s=>84 
Religious  Societies  <©=30 
Adjudication  of  count  of  former  church 
member’s  complaint  against  church  of  par¬ 
ticular  ideology,  alleging  that  church  prom¬ 
ised  that  she  would  receive  benefits,  includ¬ 
ing  training,  room  and  board,  and  various 
work  and  research  opportunities,  after  un¬ 
dergoing  period  of  auditing,  and  that  such 
representations  were  fraudulent,  would  not 
be  barred  by  First  Amendment  where,  even 
if  church  were  entitled  to  protection  as 
religion,  adjudicating  claims  which  count 
asserted  would  not  force  court  to  consider 
truth  or  falsity  of  religious  doctrine.  U.S. 
C.A.Const.Amend.  1. 

30.  Federal  Civil  Procedure  <©=>636 
Former  church  member’s  allegations 

that  church  promised  that  she  would  receive 
benefits,  including  training,  room  and 
board,  and  various  work  and  research  op¬ 
portunities,  after  undergoing  period  of  au¬ 
diting,  and  that  such  representations  were 
fraudulent,  fell  short  of  specificity  required 
for  claim  of  fraud  with  respect  to  time, 
place,  manner  and  content  of  alleged  mis¬ 
representations.  Fed. Rules  Civ.Proc.  Rule 
9(b),  28  U.S.C.A. 

31.  Conspiracy  <©=>18 

It  is  necessary  to  plead  fraudulent  con¬ 
spiracy  with  enough  specificity  to  inform 
multiple  defendants  of  facts  forming  basis 
of  conspiracy  charge.  Fed.Rules  Civ.Proc. 
Rule  9(b),  28  U.S.C.A. 

32.  Conspiracy  <©=>18 

Conspiracies  described  in  sweeping  and 
general  terms  cannot  serve  as  basis  for 
cause  of  action,  and  may  be  dismissed. 
Fed.Rules  Civ.Proc.  Rule  9(b),  28  U.S.C.A. 

33.  Constitutional  Law  <©=>90.1(1) 

First  Amendment  protects  utterances 
which  relate  to  religion  but  does  not  confer 
same  license  for  representations  based  on 
other  sources  of  belief  or  verification.  U.S. 
C.A.Const.Amend.  1. 

34.  Fraud  <©=>9 

Statements  citing  science  as  their 
source  may  provide  basis  for  fraud  action 
even  though  same  contention  would  not 
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support  such  action  if  it  relied  on  religious 
belief  for  its  authority.  U.S.C.A.Const. 
Amend.  1. 

35.  Torts  <s=26(l) 

Former  church  member’s  allegation 
that,  pursuant  to  church  doctrine,  agents  of 
church  engaged  in  course  of  conduct,  in¬ 
cluding  slanderous  telephone  calls  to  her 
neighbors  and  employer,  physical  threats, 
and  assault  with  automobile,  which  was  de¬ 
signed  to  dissuade  her  from  pursuing  her 
legal  rights  stated  claim  upon  which  relief 
could  be  granted  for  intentional  infliction 
of  emotional  distress. 

36.  Fraud  <®=>58(2) 

Claim  for  relief  based  upon  fraud  must 
include  proof  that  defendant  knowingly 
made  false  statement. 

37.  Constitutional  Law  «=84 

Although  free  exercise  clause  protects 
all  religions,  old  and  new  alike,  once  its 
protection  attaches,  in  determining  whether 
that  protection  applies  courts  may  require 
newer  faith  to  demonstrate  that  it  is,  in 
fact,  entitled  to  protection  as  a  religion. 
U.S.C.A.Const.Amend.  1. 

38.  Federal  Civil  Procedure  <s=2533 

Question  whether  counts  of  former 

church  member’s  complaint  alleging  that 
she  was  fraudulently  induced  to  become 
member  by  false  representations  concerning 
nature  of  church  movement  and  content  of 
church  doctrine  stated  claim  upon  which 
relief  could  be  granted  could  not  be  re¬ 
solved  on  motion  to  dismiss  and  motion 
would  thus  be  treated  as  motion  for  sum¬ 
mary  judgment  where  to  take  all  of  former 
member’s  allegations  as  true  would  strip 
church  of  all  First  Amendment  protections 
without  any  factual  showing  by  former 
member  while  to  treat  church  as  religion 
entitled  to  full  panoply  of  First  Amend¬ 
ment  rights  would  be  to  ignore  allegations 
of  complaint,  and  thus  ascertaining  church’s 
status  required  reference  to  extrinsic  mate¬ 
rials.  U.S.C.A.Const.Amend.  1. 

39.  Constitutional  Law  ©=84 

In  determining  whether  First  Amend¬ 
ment  protects  particular  belief  as  religious, 


courts  may  not  inquire  into  truth  or  falsity 
of  belief  in  question  or  conduct  general 
inquiry  into  whether  individual  members  of 
religion  hold  in  good  faith  the  belief  they 
assert;  rather,  testing  sincerity  of  religious 
belief  involves  somewhat  truncated  inquiry 
which  must  focus  on  extrinsic  evidence. 
U.S.C.A.Const.Amend.  1. 


Thomas  Greene,  Michael  J.  Flynn,  Wil¬ 
liam  Sheridan,  Thomas  Hoffman,  Philip 
Mulvey,  Boston,  Mass.,  for  plaintiff. 

Nancy  Gertner,  Thomas  Shapiro,  Silver- 
glate,  Gertner  &  Shapiro,  Boston,  Mass.,  for 
defendants. 

MEMORANDUM  OF  DECISION 
AND  ORDERS 

GARRITY,  District  Judge. 

This  case  raises  a  number  of  questions 
regarding  the  jurisdiction  of  this  court,  the 
adequacy  of  plaintiff’s  pleadings,  and  the 
reach  of  various  federal  statutes  and  consti¬ 
tutional  guarantees.  The  decisions  we  state 
below  follow  a  period  of  procedural  maneu¬ 
vering  between  the  parties.  We  preface 
our  discussion  of  the  substantive  issues 
presented  for  decision  by  reciting  relevant 
portions  of  that  history. 

Procedural  History 

Seeking  relief  for  herself  and  on  behalf 
of  a  class  she  purports  to  represent,  plain¬ 
tiff  La  Venda  Van  Schaick,  a  resident  of 
Massachusetts,  brought  this  action  original¬ 
ly  against  the  Churches  of  Scientology  of 
California,  Nevada,  Florida,  Washington,  D. 
C.,  and  New  York,  and  against  numerous 
other  corporate  and  individual  defendants, 
on  December  13,  1979.  Service  was  made 
upon  the  five  above-mentioned  defendants 
by  delivery  of  the  summons  to  the  director 
of  legal  affairs  of  the  Church  of  Scientology' 
of  Boston.  The  defendant  churches  filed  a 
motion  to  dismiss  on  January  16,  1980. 
They  argued,  either  then  or  later,  that  the 
court  lacked  jurisdiction  over  the  defend¬ 
ants,  that  service  had  been  insufficient,  that 
venue  was  improper,  that  the  First  Amend- 
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ment  barred  inquiry  into  the  subject  matter 
of  plaintiff’s  complaint,  that  the  complaint 
failed  to  state  a  claim  upon  which  relief 
could  be  granted,  that  the  plaintiff’s  plead¬ 
ings  were  defective  and  that  various  parties 
were  improperly  named  or  joined.  Plaintiff 
filed  an  amended  complaint  on  May  22, 1980 
in  which  she  1)  dropped  her  claims  against 
all  defendants  except  the  five  aforemen¬ 
tioned  churches  and  two  individuals,  L.  Ron 
Hubbard,  the  founder  of  Scientology,  and 
Mary  Sue  Hubbard,  the  second-ranking  per¬ 
son  in  the  Scientology  hierarchy,  2)  sought 
to  add  an  additional  party  plaintiff,  Sylvana 
Garritano,  and  3)  asserted  additional  claims 
against  the  remaining  defendants.  The 
complaint,  as  first  amended,  asserted  that 
defendants  were  liable  to  Van  Schaick  and 
Garritano  individually  for  fraud  (Counts 
IV-IX),  intentional  infliction  of  emotional 
distress  (Counts  X-XII),  breach  of  contract 
(Count  XIII)  and  violation  of  the  Fair  La¬ 
bor  Standards  Act,  29  U.S.C.  §§  201,  206 
(Count  XIV).  In  addition,  the  amended 
complaint  sought  to  state  a  class  action 
against  defendants  for  treble  damages  un¬ 
der  the  civil  remedy  provision  of  the  Rack¬ 
eteer  Influenced  Corrupt  Organizations  Act 
(RICO),  18  U.S.C.  §§  1961,  1964  (Counts 
I— III).  Defendants  objected  to  plaintiff’s 
attempt  to  add  a  party  plaintiff.  The  court 
heard  oral  argument  on  September  8  and 
September  10,  1980  and  received  numerous 
briefs  from  the  parties  regarding  plaintiff’s 
motion  to  amend  her  complaint  and  defend¬ 
ants’  motion  to  dismiss.1 

Plaintiff  moved,  on  September  4,  1981, 
for  a  temporary  restraining  order  and  for 
other  injunctive  relief  to  prevent  the  de¬ 
struction  and  dissemination  of  material  al¬ 
legedly  stolen  by  defendants  from  the  of¬ 
fice  and  trash  of  plaintiff’s  attorney  and  in 
the  possession  of  the  Church  of  Scientology 
of  California  and  of  defendants’  lawyers. 
Plaintiffs  also  sought  the  return  of  those 
documents.  We  heard  argument  on  that 
contested  motion  on  the  same  day.  At  the 

1.  On  August  14,  1981,  before  disposition  of 
these  motions,  Garritano  moved  to  substitute 
counsel.  Her  affidavit  cited  “irreconcilable  dif¬ 
ferences”  with  Van  Schaick’s  attorney,  who 


hearing,  we  ruled  that  this  court  had  per¬ 
sonal  jurisdiction  over  the  Church  of  Scien¬ 
tology  of  California  and  issued  a  protective 
order  from  the  bench.  That  order,  the  es¬ 
sence  of  which  was  subsequently  written 
and  entered  on  September  14, 1981,  directed 
defendants’  attorneys  to  produce  for  plain¬ 
tiffs  attorney’s  inspection  some  800  al¬ 
legedly  stolen  documents  and  directed  the 
Church  of  Scientology  of  California  not  to 
destroy  or  disseminate  those  documents. 

On  September  8,  1981,  plaintiff  moved  to 
amend  her  complaint  again  and  filed  a  pro¬ 
posed  second  amended  complaint.  Plaintiff 
stated  that  her  previous  motion  to  amend 
her  complaint  was  withdrawn.  The  second 
amended  complaint  dropped  plaintiffs 
claims  against  all  defendants  except  the 
Churches  of  Scientology  of  California  and 
Nevada  and  the  two  Hubbards.2  It  also 
dropped  Garritano’s  claims  and  changed 
various  assertions  presented  in  the  first 
amended  complaint.  On  September  17, 
1981,  we  directed  Garritano  to  file  a  plead¬ 
ing  seeking  either  to  participate  or  with¬ 
draw  from  these  proceedings.  Garritano 
subsequently  advised  the  court  that  she  had 
reached  a  settlement  with  defendants, 
which,  after  review,  this  court  approved. 
Accordingly,  she  withdrew  from  the  case, 
leaving  Van  Schaick  the  sole  named  plain¬ 
tiff. 

The  Church  of  Scientology  of  California 
moved  on  December  24,  1981  that  we  recon¬ 
sider  our  finding  of  personal  jurisdiction 
over  it  and  that  we  conduct  an  evidentiary 
hearing  to  resolve  that  question.  We  see  no 
point  in  embellishing  upon  that  ruling  at 
this  juncture,  but  may,  in  later  ruling  on 
the  motion  to  reconsider,  discuss  further  the 
issues  regarding  personal  jurisdiction. 

This  case  is  within  the  subject  matter 
jurisdiction  of  this  court  under  28  U.S.C. 

§  1332,  29  U.S.C.  §  206  and  18  U.S.C. 

§  1964(c).  We  decide  below  some  of  de¬ 
fendants’  motions  to  dismiss  for  lack  of 


had  been  acting  as  her  counsel  as  well, 
allowed  that  motion  on  August  21,  1981. 


We 


2.  Plaintiff  has  not  served  the  individual  defend¬ 
ants,  L.  Ron  Hubbard  and  Mary  Sue  Hubbard. 
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personal  jurisdiction  and  insufficiency  of 
service,  improper  venue,  failure  to  state  a 
claim,  and  on  the  grounds  that  the  First 
Amendment  bars  this  action  in  its  entirety. 

Motion  to  Amend  Complaint 

Under  Federal  Rule  of  Civil  Procedure 
15(a)  a  party  may  amend  its  pleadings  once 
as  a  matter  of  course  at  any  time  before  a 
responsive  pleading  is  served.  Since  de¬ 
fendants’  motion  to  dismiss  is  not  a  “re¬ 
sponsive  pleading”,  McDonald  v.  Hall ,  1  Cir. 
1978,  579  F.2d  120,  121,  plaintiff  was  enti¬ 
tled  to  amend  her  complaint  without  leave 
of  court  initially.  Defendant  objected, 
however,  to  plaintiffs  attempt  to  add  a 
party-plaintiff  without  leave  of  court,  argu¬ 
ing  that  F.R.C.P.  21,  which  requires  a  court 
order  to  add  a  party,  not  F.R.C.P.  15,  gov¬ 
erns.  And,  defendants  argued  that  the  ad¬ 
dition  of  Garritano  as  a  plaintiff  would  fail 
to  satisfy  the  tests  for  permissive  joinder  of 
F.R.C.P.  20.  We  need  not  decide  that  issue, 
however.  Plaintiff  Van  Schaick  now  moves 
the  court  for  leave  to  file  a  second  amended 
complaint.  She  no  longer  seeks  to  add  Gar¬ 
ritano  as  a  party-plaintiff,  and  Garritano, 
having  reached  a  settlement  with  defend¬ 
ants,  no  longer  seeks  to  intervene.  Of 
course,  a  motion  to  file  a  second  amended 
complaint  requires  permission  of  the  court. 
But  that  permission  is  to  be  “freely  given 
when  justice  so  requires”  under  Rule  15(a), 
Fed.R.Civ.P.  Accordingly,  we  grant  plain¬ 
tiff  Van  Schaick’s  motion  to  amend  and 
consider  the  complaint  filed  September  8, 
1981  as  her  current  pleading. 

3.  Auditing  is  a  process  during  which  a  Scientol¬ 
ogy  employee  or  agent  (Auditor)  uses  a  set  of 
questions  and  drills,  in  conjunction  with  a  me¬ 
chanical  device  similar  to  a  lie  detector  (the 
Hubbard  E-meter)  to  elicit  personal  informa¬ 
tion  from  the  subject,  for  the  alleged  purpose  of 
psychotherapy.  In  order  to  obtain  auditing,  the 
subject  signs  a  contract  with  the  Church.  The 
auditor  asks  questions  which  locate  “Buttons” 
— a  conscious  or  subconscious  indication  or 
response.  To  help  locate  “buttons”,  the  audi¬ 
tor  uses  a  Hubbard  E-meter,  a  device  which 
measures  skin  voltage.  During  auditing,  the 
auditor  pursues  lines  of  questioning  on  highly 
personal  subjects  (“rundowns”)  to  locate  the 


Motion  to  Dismiss 

For  the  purpose  of  this  motion  to  dismiss, 
we  assume  that  the  following  allegations, 
contained  in  Van  Schaick’s  second  amended 
complaint,  are  true. 

Beginning  in  October,  1971,  in  Las  Vegas, 
Nevada,  Bob  Harvey,  an  agent  of  the  Cali¬ 
fornia  and  Nevada  Churches  represented  to 
Van  Schaick  that  auditing,  the  central  prac¬ 
tice  of  Scientology,3  was  scientifically  guar¬ 
anteed  to  have  certain  beneficial  physical, 
mental,  and  social  consequences  for  the 
plaintiff.  Similar  claims  were  shown  to  her 
in  books  and  documents  written  by  L.  Ron 
Hubbard  and  disseminated  to  Nevada  by 
the  California  Church  through  the  mail.  In 
March  of  1972,  in  Nevada,  Harvey  also  rep¬ 
resented  that  auditing  is  confidential;  that 
Scientology  is  a  “law-abiding,  religious,  sci¬ 
entific  organization,”  and  that  L.  Ron  Hub¬ 
bard  is  a  nuclear  physicist  with  degrees 
from  George  Washington  University  and 
Princeton. 

Based  upon  these  representations,  plain¬ 
tiff  paid  $575  to  the  Nevada  and  California 
Churches  for  books  and  auditing  courses 
between  October  1971  and  March  1972,  and 
continued  to  purchase  auditing  services  un¬ 
til  January  1974.  During  this  period,  Van 
Schaick  worked  for  the  Nevada  and  Califor¬ 
nia  Church  full  time.  She  left  Scientology 
in  1974. 

During  the  summer  of  1975,  the  plaintiff 
was  contacted  in  Las  Vegas,  Nevada,  by  her 
auditor,  Pam  Bevan,  who  warned  her  that 
unless  she  returned  to  the  Nevada  Church, 
she  would  be  harassed  by  the  Church  and 
its  adherents.4  During  the  same  period,  she 

subject’s  “buttons”.  The  auditor  then  makes  a 
written  record  of  the  disclosures  made. 

4.  Plaintiff  alleges  that  it  is  Church  policy  to 
harass  ex-members,  and  that  this  policy  is  ex¬ 
plicitly  authorized  in  the  “Fair  Game  Doctrine” 
which  states,  inter  alia: 

“Every  S.  P.  (Suppressive  Person)  Order  Fair 
Game.  May  be  deprived  or  injured  by  any 
means  by  any  Scientologist.  May  be  tricked, 
sued,  or  destroyed.” 

For  purposes  of  the  pending  motions,  we  ignore 
defense  counsel’s  representation  at  oral  argu¬ 
ment  that  the  Fair  Game  Doctrine  had  been 
misconstrued  and  was  repealed  in  1968. 
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was  locked  in  a  furnitureless  room  for  a 
period  of  two  weeks  against  her  will  at  the 
offices  of  the  Nevada  Church  in  Las  Vegas, 
and  was  audited  for  alleged  “crimes”  com¬ 
mitted  against  the  Church.  In  response  she 
paid  approximately  $3,000  to  the  Church 
and,  pursuant  to  an  order  to  “disconnect” 
from  her  husband,  obtained  a  divorce.  In 
April  of  1977,  the  plaintiff  went  to  Clear¬ 
water,  Florida,  for  additional  auditing,  and, 
in  April  through  May  of  that  year,  paid 
$5,000  to  the  Florida  and  California 
Churches  for  new  courses,  books,  and  audit¬ 
ing.  Returning  to  Nevada  in  April  1977, 
Van  Schaick  remained  with  the  Church  un¬ 
til  March  1979,  when  she  was  declared  a 
“suppressive  person”  and  fled  to  Boston,  in 
fear  of  harassment  from  the  Church. 

In  Boston,  Massachusetts,  on  or  about 
September,  1979,  the  Nevada,  California, 
and  Boston  Churches  and  L.  Ron  Hubbard, 
acting  in  concert,  attempted  to  dissuade 
plaintiff  from  pursuing  her  legal  remedies 
by  relaying  and  eventually  disclosing  her 
confidential  auditing  information  to  her  at¬ 
torney  in  Boston,  by  sending  Scientologists 
from  New  York  and  Nevada  to  threaten 
her,  and  by  causing  the  Boston  Church  to 
harass  her. 

Jurisdiction  under  the  Conspiracy  Theory 

[1]  The  plaintiff  here  claims  that  this 
court  has  personal  jurisdiction  over  the  cor¬ 
porate  defendants  under  the  conspiracy  the¬ 
ory  of  jurisdiction.  The  theory,  which 
evolved  in  a  number  of  cases  alleging  civil 
conspiracies,  is  based  upon  the  notion  that 
the  acts  of  a  conspirator  in  furtherance  of  a 
conspiracy  may  be  attributed  to  the  mem¬ 
bers  of  the  conspiracy  for  establishing  juris¬ 
diction  over  the  person.  While  the  mere 
presence  of  a  conspirator  within  the  forum 
state  is  not  sufficient  to  permit  personal 
jurisdiction  over  the  non-resident  co-con- 
spirators,  certain  additional  connections  be¬ 
tween  the  conspiracy  and  the  forum  state 
will  support  the  exercise  of  jurisdiction. 
These  additional  connections  exist  where  (1) 
substantial  acts  in  furtherance  of  the  con¬ 
spiracy  are  performed  in  the  forum  state 
and  (2)  the  co-conspirator  knew  or  should 


know  that  the  acts  would  be  performed 
there.  Leasco  Data  Processing  Equipment 
Corp.  v.  Maxwell ,  S.D.N.Y.,  1970,  319 
F.Supp.  1256,  aff’d  in  part,  rev’d  and  re¬ 
manded  in  part,  468  F.2d  1326  (2  Cir.,  1972), 
on  remand,  68  F.R.D.  178  (1974);  Gemini 
Enterprises ,  Inc.  v.  WFMY  Television  Corp., 
M.D.N.C.,  1979,  470  F.Supp.  559,  564,  and 
cases  cited  therein. 

At  the  outset  we  note  that  not  all  federal 
courts  considering  the  question  have  accept¬ 
ed  the  conspiracy  theory  as  a  basis  for 
asserting  personal  jurisdiction.  See  I.  S. 
Joseph  Co.  v.  Mannesmann  Pipe  and  Steel 
Corp.,  D.Minn.,  1976,  408  F.Supp.  1023. 
Moreover,  those  federal  courts  which  have 
exercised  jurisdiction  under  the  conspiracy 
rationale  have  done  so  on  the  basis  of  the 
long-arm  statutes  applicable  in  the  forum 
states,  Mandelkorn  v.  Patrick  et  al.,  D.D.C., 
1973,  359  F.Supp.  692;  Ghazoul  v.  Interna¬ 
tional  Management  Services ,  Inc.,  S.D.N.Y., 
1975,  398  F.Supp.  307;  and  no  Massachu¬ 
setts  decision  has  ever  adopted  the  theory. 
We  note,  too,  that  the  Court  of  Appeals  for 
the  First  Circuit  has  recently  declined  to 
decide  whether  the  Massachusetts  long-arm 
statute  contemplates  the  conspiracy  theory. 
Glaros  v.  Perse,  1  Cir.,  1980,  628  F.2d  679, 
682  n.  4. 

[2]  As  the  formulation  stated  above 
makes  clear,  plaintiff’s  broad,  general  alle¬ 
gations  regarding  the  conspiratorial  nature 
of  the  Scientology  movement,  even  if 
proved,  would  not  warrant  the  assertion  of 
jurisdiction  under  the  conspiracy  theory. 
The  theory  gives  this  court  jurisdiction  only 
over  any  claims  which  arise  from  acts  with¬ 
in  the  commonwealth.  As  the  Court  of 
Appeals  for  the  First  Circuit  recently  ob¬ 
served  in  Glaros  v.  Perse,  supra,  courts 
which  have  recognized  the  conspiracy  theo¬ 
ry  have  often  required  the  plaintiff  “to 
pinpoint  a  connection  between  the  out-of¬ 
state  defendants  and  specific  acts”  in  the 
forum  state. 

[3]  Although  the  plaintiff  here  does  pin¬ 
point  some  connection  between  the  out-of- 
state  defendants  and  occurrences  in  Massa¬ 
chusetts,  she  fails  to  submit  detailed  factual 
allegations  connecting  each  of  the  nonresi- 
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dent  defendants  with  events  occurring  in 
this  state.  Although  the  courts  are  divided 
concerning  the  necessity  of  making  such  a 
showing,  see  discussion  in  McLaughlin  v. 
Copeland,  D.Md.,  1977,  435  F.Supp.  513, 
529-33,  and  the  question  has  not  been  re¬ 
solved  in  this  circuit,  Perse,  supra  at  682 
n.4,  we  observe  that  the  plaintiff’s  affidavit 
differs  from  the  allegations  in  her  com¬ 
plaint  with  respect  to  the  nature  and  extent 
of  each  church’s  participation  in  the  alleged 
conspiracy  to  harass  her  in  Massachusetts, 
and  conclude  that,  on  the  record  before  us, 
Van  Schaick’s  reliance  on  the  conspiracy 
theory  is  based  on  nothing  but  speculation 
and  conjecture  on  the  essential  issue  of 
connecting  each  of  the  corporate  defend¬ 
ants  with  acts  or  transactions  within  the 
forum  state.  She  simply  hopes  “somehow 
and  somewhere  to  find  enough  facts  to  cre¬ 
ate  grounds  for  jurisdiction.”  Cf.  Socialist 
Workers  Party  v.  Attorney  General  of  the 
United  States ,  S.D.N.Y.,  1974,  375  F.Supp. 
318,  325.  We  therefore  conclude  that  there 
is  an  insufficient  factual  foundation  for  the 
assertion  of  personal  jurisdiction  under  the 
conspiracy  theory  in  this  case. 

Venue 

[4]  The  defendant  churches  also  argue 
that  venue  is  improper  in  this  district.  The 
controlling  venue  statutes  are  18  U.S.C. 
§  1965  for  the  RICO  claims  and  28  U.S.C. 
§  1391(b)  and  §  1391(c)  for  the  other  claims 
plaintiff  asserts.5 

Venue  under  RICO 

[5, 6]  Title  18  U.S.C.  §  1965(a)  provides 
that  venue  is  proper  for  RICO  claims  where 
a  defendant  “resides,  is  found,  has  an  agent, 
or  transacts  his  affairs.”  For  a  corporate 
defendant  in  a  private  action  under  this 

5.  Since  the  Fair  Labor  Standards  Act  does  not 
contain  a  special  venue  provision,  the  general 
venue  statute  controls  actions  under  the  Act. 
Goldberg  v.  Wharf  Constructed,  N.D.Ala., 
1962,  209  F.Supp.  499,  501. 

6.  The  special  venue  provision  found  in  18 
U.S.C.  §  1965  is  not  intended  to  be  exclusive, 
but  is  intended  to  liberalize  the  existing  venue 
provisions.  Therefore,  where  venue  is  improp¬ 
er  under  §  1965(a),  it  is  appropriate  to  inquire 


section  to  be  “found”  in  the  district  within 
the  meaning  of  this  section,  it  must  be 
present  in  the  district  by  its  officers  and 
agents  carrying  on  the  business  of  the  cor¬ 
poration.  King  v.  Vesco ,  N.D.Cal.,  1972, 
342  F.Supp.  120.  Since  the  California 
Church  is  carrying  on  the  business  of  the 
corporation  in  this  district,  both  directly, 
through  its  own  agents,  and  indirectly, 
through  the  Boston  Church,  venue  is  proper 
in  this  district  under  18  U.S.C.  §  1965,  as  to 
the  California  Church. 

[7-9]  It  is  unclear  whether,  or  in  what 
respects,  Van  Schaick  intends  to  include  the 
Nevada  church  as  a  defendant  in  her  RICO 
counts,  but,  in  any  event,  we  conclude  that 
venue  is  improper  here  with  respect  to  that 
defendant.  Since  that  defendant  does  not 
meet  the  test  for  corporate  residence  enun¬ 
ciated  in  King  v.  Vesco,  supra,  venue  is 
improper  as  to  it  in  this  district  under  18 
U.S.C.  §  1965(a).  Nor  is  venue  proper  here 
as  to  this  defendant  under  the  general  ven¬ 
ue  provision,  28  U.S.C.  §  1391(b).1  There¬ 
fore,  the  RICO  claims,  insofar  as  they  per¬ 
tain  to  the  Nevada  Church,  must  be  dis¬ 
missed. 

Venue  for  Diversity  and  Fair  Labor  Stan¬ 
dards  Act  Claims 

Since  this  is  a  court  action  in  which  the 
court’s  subject  matter  jurisdiction  does  not 
rest  solely  on  diversity  of  citizenship,  the 
applicable  venue  provision  for  the  remain¬ 
ing  counts  is  28  U.S.C.  §  1391(b).  Under 
these  circumstances  it  provides  that  venue 
is  proper  “only  in  the  judicial  district  where 
all  defendants  reside,  or  in  which  the  claim 
arose  ....  Corporate  residence,  for  venue 
purposes,  is  defined  in  28  U.S.C.  §  1391(c) 
which  states: 

whether  the  action  can  be  maintained  under 
the  general  venue  statute,  28  U.S.C.  §  1391(b). 
Farmers  Bank  of  State  of  Del.  v.  Bell  Mortg. 
Corp.,  D.Del.,  1978,  452  F.Supp.  1278,  1280- 
1281.  Section  1391(b)  provides  that  venue  is 
proper  where  the  cause  of  action  arose.  But 
since  almost  all  of  the  acts  upon  which  plain¬ 
tiffs  RICO  counts  are  predicated  occurred  out¬ 
side  of  Massachusetts,  none  of  her  RICO  claims 
“arose”  in  this  district. 
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A  corporation  may  be  sued  in  any  judicial 
district  in  which  it  is  incorporated  or  li¬ 
censed  to  do  business  or  is  doing  business, 
and  such  judicial  district  shall  be  regard¬ 
ed  as  the  residence  of  such  corporation 
for  venue  purposes. 

[10, 11]  Since  we  have  held  that  the  Cal¬ 
ifornia  Church  conducts  business  here  con¬ 
tinuously  and  systematically,  both  directly 
and  through  the  Boston  Church,  it  is  “doing 
business”  in  this  district  within  the  meaning 
of  28  U.S.C.  §  1391(c).  Therefore,  venue  is 
proper  here  for  the  California  Church,  the 
only  corporate  defendant  over  which  we 
have  personal  jurisdiction  with  respect  to 
the  diversity  and  Fair  Labor  Standards  Act 
claims.7 

Motion  to  Dismiss  for  Failure  to  State 
a  Claim 

Having  decided  that  this  court  has  juris¬ 
diction  over  the  Church  of  California  and 
that  venue  is  proper  in  this  district,  we  turn 
now  to  the  merits  of  defendant’s  motion  to 
dismiss  each  count  of  plaintiff’s  complaint. 
The  defendant  churches  argued  that  plain¬ 
tiffs  first  amended  complaint  must  be  dis¬ 
missed  because  the  doctrines  and  actions 
alleged  as  the  basis  for  each  cause  of  action 
are  religious  beliefs  and  practices.8  The 
plaintiff,  on  the  other  hand,  urges  that  al¬ 
though  the  Church  of  California  claims  to 
be  a  religious  institution,  it  is,  in  fact,  part 
of  an  organized  commercial  and  criminal 
undertaking  engaged  in  fraud  and  that, 
therefore,  none  of  the  First  Amendment 
protections  applicable  to  religions  should  be 
accorded  defendant. 

Quite  clearly,  the  extent  to  which  the 
religious  clauses  of  the  First  Amendment 
protect  the  Church  of  Scientology  is  a  ques- 

7.  The  California  Church  argues  that  even  if  its 
own  business  activities  here  are  sufficiently 
extensive  to  meet  the  venue  requirements  of  28 
U.S.C.  §  1391(c),  venue  for  the  entire  action  is 
still  improper  in  this  district  because  the  venue 
requirements  of  28  U.S.C.  §  1391(b)  have  not 
been  met  with  respect  to  the  individual  defend¬ 
ants.  But  the  defense  of  improper  venue  is 
personal  to  the  party  to  whom  it  applies,  and  a 
resident  defendant  may  not  avail  himself  of  a 
dismissal  or  transfer  due  to  improper  venue 
over  a  nonresident,  unless  the  latter  is  an  indis¬ 
pensable  party.  Camp  v.  Cress,  1919,  250  U.S. 


tion  relevant  to  this  case.  But  a  review  of 
plaintiff’s  pleading  reveals  that  the  court 
need  not  reach  the  First  Amendment  issues 
to  rule  on  defendant’s  motion  to  dismiss 
some  of  the  counts.  Some  of  plaintiff’s 
counts  can  be,  and  are,  dismissed  on 
grounds  other  than  the  First  Amendment. 

[12-15]  On  the  other  hand,  in  some  in¬ 
stances  even  the  First  Amendment,  were  it 
to  apply,  would  not  insulate  a  defendant 
religious  organization  or  its  members  from 
liability.  The  Supreme  Court  has  recog¬ 
nized  that  the  First  Amendment’s  protec¬ 
tion  “.  .  .  embraces  two  concepts, — freedom 
to  believe  and  freedom  to  act.  The  first  is 
absolute  but,  in  the  nature  of  things,  the 
second  cannot  be.  Conduct  remains  subject 
to  regulation  for  the  protection  of  society.” 
Cantwell  v.  Connecticut ,  1940,  310  U.S.  296, 
303-304,  60  S.Ct.  900,  903,  84  L.Ed.  1213.’ 
Thus  even  if  we  were  to  find  that  the 
California  Church  is  a  religious  institution, 
the  free  exercise  clause  of  the  First  Amend¬ 
ment  would  not  immunize  it  from  all  com¬ 
mon  law  causes  of  action  alleging  tortious 
activity.  Turner  v.  Unification  Church , 
D.R.I.,  1978,  473  F.Supp.  367,  371,  aff’d,  602 
F.2d  458  (1979).  Nor  does  the  First  Amend¬ 
ment  exempt  religious  groups  from  all  reg¬ 
ulatory  statutes.  See,  e.g.,  United  States  v. 

Lee,  -  U.S.  - ,  102  S.Ct.  1051,  71  L. 

Ed. 2d  127  (1982);  Heffron  v.  Internation¬ 
al  Society  for  Krishna  Consciousness , 
1981,  452  U.S.  640,  101  S.Ct.  2559,  69  L. 
Ed. 2d  298;  Prince  v.  Massachusetts , 
1944,  321  U.S.  158,  64  S.Ct.  438,  88  L.Ed. 
645;  Reynolds  v.  United  States ,  1878, 
98  U.S.  145,  25  L.Ed.  244;  The  Founding 
Church  of  Scientology  of  Washington  v. 
United  States ,  1969,  133  U.S.App.D.C.  229, 

308,  316,  39  S.Ct.  478,  481,  63  L.Ed.  997;  Vance 
Trucking  Co.  v.  Canal  Insurance  Co.,  4  Cir., 
1964,  338  F.2d  943,  944;  Goldberg  v.  Wharf 
Constructers,  N.D.Ala.,  1962,  209  F.Supp.  499, 
503-504. 

8.  Although  defendants  have  not  addressed 
themselves  to  plaintiffs  second  amended  com¬ 
plaint,  we  assume,  based  on  defendants’  briefs 
and  oral  argument,  that  they  would  raise  the 
same  objections  to  plaintiffs  most  recent 
pleading. 
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409  F.2d  1146;  Mitchell  v.  Pilgrim  Holiness 
Church  Corp .,  7  Cir.  1954,  210  F.2d  879, 
cert.  den.  1954,  347  U.S.  1013,  74  S. 
Ct.  867,  98  L.Ed.  1136.  Whether  or  not 
such  immunity  exists  depends,  in  part,  on 
whether  the  adjudication  of  the  claim 
would  require  a  judicial  determination 
of  the  validity  of  a  religious  belief,  United 
States  v.  Ballard,  322  U.S.  78,  64  S. 
Ct  882,  88  L.Ed.  1148  and,  if  not,  on 
whether  application  of  the  regulation  “is 
the  least  restrictive  means  of  achieving 
some  compelling  state  interest.”  Thomas  v. 
Review  Board  of  the  Indiana  Employment 
Security  Division ,  1981,  450  U.S.  707,  101 
S.Ct.  1425,  67  L.Ed.2d  624.  See  also  Sher- 
bert  v.  Verner ,  1963,  374  U.S.  398,  406,  83 
S.Ct.  1790,  1795,  10  L.Ed^d  965;  West  Vir¬ 
ginia  State  Board  of  Education  v.  Barnette , 
1943,  319  U.S.  624,  639,  63  S.Ct.  1178,  1186, 
87  L.Ed.  1628;  Cantwell  v.  Connecticut, 
1940,  310  U.S.  296,  304,  60  S.Ct  900,  903,  84 
L.Ed.  1213.  Causes  of  action  based  upon 
some  proscribed  conduct  may,  thus,  with¬ 
stand  a  motion  to  dismiss  even  if  the  al¬ 
leged  wrongdoer  acts  upon  a  religious  belief 
or  is  organized  for  a  religious  purpose. 

We  discuss  first  those  counts  which  we 
dismiss  on  grounds  independent  of  the  First 
Amendment  We  then  turn  to  those  claims 
against  which  the  First  Amendment  affords 
no  immunity. 

RICO  Claims 

The  plaintiff  brings  Counts  I— III  as  class 
action  claims  for  treble  damages  under  the 
civil  remedy  provisions  of  RICO,  18  U.S.C. 
§  1964(c)  *  on  her  own  behalf  and  on  behalf 
of  all  those  who  have  paid  money  or  proper¬ 
ty  to  any  Church  of  Scientology,  its  employ¬ 
ees  or  agents,  “including  defendants,”  as  a 
result  of  violations  of  §  1962  of  the  RICO 
statute.  The  subsection  of  the  Act  on 
which  plaintiff  apparently  10  relies  prohibits 

9.  18  U.S.C.  §  1964(c)  states: 

Any  person  injured  in  his  business  or  property 
by  reason  of  a  violation  of  section  1962  of  this 
chapter  may  sue  therefor  in  any  appropriate 
United  States  district  court  and  shall  recover 
threefold  the  damages  he  sustains  and  the  cost 
of  the  suit,  including  a  reasonable  attorney’s 
fee. 


any  person  (including  a  corporation)  em¬ 
ployed  by  or  associated  with  any  interstate 
enterprise,  from  conducting  the  enterprise’s 
affairs  through  a  pattern  of  racketeering 
activity,  18  U.S.C.  §  1962(c).  A  “pattern  of 
racketeering  activity”  is  defined  as  the 
commission  of  two  or  more  specific  criminal 
acts,  including  extortion  and  mail  fraud, 
within  a  ten-year  period,  18  U.S.C.  §  1961. 

[16,17]  We  note,  at  the  outset,  the 
recent  opinion  of  the  Supreme  Court  in 
United  States  v.  Turkette ,  1981,  452  U.S. 
576,  101  S.Ct  2524,  69  L.Ed.2d  246  which 
accorded  RICO  a  more  expansive  reading 
than  had  some  earlier  lower  courts.  Al¬ 
though  the  Court  observed  “that  the  pri¬ 
mary  purpose  of  RICO  is  to  cope  with  the 
infiltration  of  legitimate  businesses”,  Turk¬ 
ette,  supra  101  S.Ct.  at  2533,  it  held  that 
“enterprise”  as  defined  in  §  1961(4)  and  as 
used  in  1962(c)  refers  to  both  legitimate  and 
illegitimate  enterprises.  Thus,  after  Turk¬ 
ette ,  it  is  clear  that  RICO  applies  to  persons 
who  conduct  the  activities  of  a  wholly  ille¬ 
gitimate  enterprise  (whose  activities  affect 
interstate  commerce)  through  a  pattern  of 
racketeering  activity.  Although  Turkette 
removes  one  potential  issue  from  our  con¬ 
sideration,  it  does  not  establish  that  RICO 
covers  the  facts  and  allegations  of  this  case. 
Indeed,  we  hold  that  plaintiff  has  failed  to 
state  a  claim  under  RICO. 

The  theory  of  plaintiff’s  complaint  ig¬ 
nores  the  express  language  of  1962(c)  which 
provides  that  it  shall  be  unlawful  for  any 
person  “employed  by  or  associated  with  any 
enterprise  to  conduct  or  participate  ...  in 
the  conduct  of  such  enterprise’s  affairs 
...”  through  a  practice  of  racketeering 
activity.  To  be  sure,  a  person  under  RICO 
includes  a  “legal  entity”,  18  U.S.C.  1961(3). 
And  an  “enterprise”  may  be  either  a  legal 
entity  or  an  informal  association,  18  U.S.C. 
1961(4),  as  it  was  in  Turkette.  But  RICO 

10.  Plaintiffs  complaint  itself  fails  to  specify 
which  subsection  of  §  1962  defendants  are  al¬ 
leged  to  have  violated;  however,  the  memoran¬ 
da  of  law  filed  suDsequently  have  made  it  clear 
that  she  predicates  her  claim  on  §  1962(c). 
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quite  clearly  envisions  a  relationship  be¬ 
tween  a  “person”  and  an  “enterprise”  as  an 
element  of  the  offense  which  1962(c)  pro¬ 
scribes  and  for  which  1964(c)  would  subject 
the  “person”  to  treble  damages. 

Plaintiffs  fail  to  specify  this  relationship. 
They  several  times  refer  to  the  Church  of 
Scientology  as  an  enterprise.  They  seem 
also  to  treat  the  Church  of  Scientology  as 
the  “person”  from  whom  they  seek  treble 
damages.  The  Church  of  Scientology  can¬ 
not,  at  once,  be  both  the  associated  person 
and  the  enterprise.  It  is  only  a  person,  or 
one  associated  with  an  enterprise,  not  the 
enterprise  itself,  who  can  violate  the  provi¬ 
sions  of  the  section. 

Moreover,  we  believe  that  §  1964(c)  does 
not  extend  to  claims  like  those  plaintiff 
asserts.  That  provision,  which  is  patterned 
after  §  4  of  the  Clayton  Act,  15  U.S.C. 
§  15,  extends  a  treble  damage  remedy  to 
any  person  injured  in  “business  or  proper¬ 
ty”  by  a  violation  of  §  1962.  Little  legisla¬ 
tive  history  exists  on  the  clause.  But  courts 
which  have  recently  considered  §  1964(c) 
have  interpreted  it  narrowly.  See  Adair  v. 
Hunt  International  Resources  Corp .,  N.D. 
111.1981,  526  F.Supp.  736,  746;  Waterman 
Steamship  Corp.  v.  Avondale  Shipyards, 
Inc.,  E.D.La.,  527  F.Supp.  256,  1981  (availa¬ 
ble  on  LEXIS,  Genfed  library,  Dist.  file); 
Kleiner  v.  First  National  Bank  of  Atlanta, 
N.D.Ga.,  526  F.Supp.  1019,  1981;  Landmark 
Savings  &  Loan  v.  Loeb  Rhoades,  Horn- 
blower  &  Co.,  E.D.Mich.,  527  F.Supp.  206, 
1981,  (available  on  LEXIS,  Genfed  library, 
Dist.  file).  They  have  consistently  conclud¬ 
ed  that  §  1964(c)  must  be  interpreted  with 
careful  attention  to  the  provision’s  purpose 
and  have  avoided  a  slavish  literalism  that 
would  escort  into  federal  court  through 
RICO  what  traditionally  have  been  civil 
actions  pursued  in  state  courts.  See  Adair 
v.  Hunt  International  Resources  Corp.,  su¬ 
pra;  Waterman  Steamship  Corp.  v.  Avon¬ 
dale  Shipyards  Inc.,  supra;  Kleiner  v.  First 
National  Bank  of  Atlanta,  supra;  Land¬ 
mark  Savings  &  Loan  v.  Loeb  Rhoades, 
Hornblower  &  Co.,  supra;  Salisbury  v. 
Chapman,  N.D.I11.,  527  F.Supp.  577,  1981, 
(available  on  LEXIS,  Genfed  library,  Dist. 
file).  Just  as  in  the  antitrust  context  the 


Supreme  Court  has  held  that  the  Clayton 
Act’s  treble  damage  provisions  are  available 
to  remedy  only  “injury  of  the  type  the 
antitrust  laws  were  intended  to  prevent,” 
Brunswick  Corp.  v.  Pueblo  Bowl-0 -Mat, 
Inc.,  1977,  429  U.S.  477,  489,  97  S.Ct.  690, 
697,  50  L.E<L2d  701  so,  too,  §  1964(c)  ad¬ 
dresses  only  a  specific  sort  of  injury  arising 
out  of  racketeering.  Landmark  Savings  & 
Loan  v.  Loeb  Rhoades,  Hornblower  &  Co., 
supra;  North  Barrington  Development,  Inc. 
v.  Richard  Fanslow ,  No.  80-C2644,  N.D.I11., 
October  9,  1980  (available  on  LEXIS, 
Genfed  library,  Dist.  file).  Indeed,  it  is 
telling  that  whereas  RICO’s  other  criminal 
and  civil  penalties  apply  generally  to  viola¬ 
tions  of  §  1962,  the  remedy  which  §  1964(c) 
prescribes  extends  only  to  persons  who  suf¬ 
fer  a  specific  injury,  viz.,  to  their  business 
or  property. 

[18, 19]  Since,  as  the  Court  observed  in 
Turkette,  “the  primary  purpose  of  RICO  is 
to  cope  with  the  infiltration  of  legitimate 
businesses,  supra  101  S.Ct.  at  2533,  Con¬ 
gress  designed  a  treble  damage  provision  to 
protect  those  whose  businesses  had  been 
infiltrated  and  damaged  by  the  offenses 
§  1962  proscribes.  Although  §  1962  reach¬ 
es  other  types  of  offenses,  see,  e.g.,  United 
States  v.  Turkette,  supra,  to  which  RICO’s 
other  remedies  were  addressed,  §  1964(c) 
confers  standing  to  bring  a  civil  action  only 
on  those  within  a  smaller  class.  Salisbury 
v.  Chapman,  supra  at  n.  4.  The  cases  in 
which  courts  have  held  that  plaintiffs  have, 
or  but  for  some  other  defect  could  have, 
stated  a  claim  under  §  1964(c)  have  in¬ 
volved  business  persons  engaged  in  conven¬ 
tional  commercial  activity  who  allegedly 
suffered  commercial  injury.  For  instance, 
in  Hellenic  Lines  Ltd.  v.  OHearn,  S.D.N.Y. 
1981,  523  F.Supp.  244,  a  shipping  firm 
whose  employees  had  paid  and  received 
bribes  in  connection  with  a  scheme  to  bill  it 
excessive  amounts  for  the  purchase  of  busi¬ 
ness  related  materials  and  services  was  held 
to  state  a  RICO  claim.  Similarly,  a  telep¬ 
rompter  company  that  sued  various  defend¬ 
ants,  including  the  city  council  and  a  busi¬ 
ness  rival,  alleging  that  the  rival  had  re¬ 
ceived  a  cable  television  franchise  by  exer- 
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cising  corrupt  influence  on  the  council 
clearly  suffered  the  type  of  business  injury 
RICO  addresses.  Teleprompter  of  Erie,  Inc. 
v.  Qty  of  Erie,  W.D.Pa.,  May  11, 1981,  Civil 
Action  81-17  Erie  (available  on  LEXIS, 
Genfed  library,  Dist.  file)  (RICO  count  dis¬ 
missed  on  other  grounds).  Judge  Skinner 
recently  held  that  a  complaint  stated  a  civil 
RICO  cause  of  action  where  a  company 
alleged  that  it  suffered  business  injury 
through  defendants’  acquisition  of  an  inter¬ 
est  in  it  through  racketeering  activity. 
Spencer  Companies,  Inc.  v.  Agency  Rent-A- 
Car,  Inc.,  D.Mass.,  November  17, 1981,  Civil 
Action  81-2097-S.  See  also  Fames  v.  Hei- 
nold  Commodities,  Inc.,  N.D.I11.,  1980,  487 
F.Supp.  645  (RICO  civil  claim  stated  where 
plaintiff  alleges  defendant’s  racketeering 
acts  caused  him  loss  through  commodities 
trading).  We  conclude  that  these  cases  re¬ 
flect  proper  applications  of  §  1964(c)  to  sit¬ 
uations  in  which  a  defendant’s  racketeering 
caused  injury  to  plaintiff  in  a  business  ac¬ 
tivity.11  The  injuries  plaintiff  alleges  here 
are  plainly  of  a  different  nature.  Count  I 
apparently  seeks  damages  for  money  the 
plaintiff  class  spent  in  purchasing  literature 
and  auditing.  Such  a  claim  goes  beyond 
the  theory  of  §  1964(c).  Count  II  alleges 
no  injury  to  business  or  property  but  rather 
that  plaintiff  had  to  flee  about  the  United 
States  and  suffered  emotional  distress. 
Claims  can  be  brought  for  such  damages, 
but  not  under  RICO.  Finally,  the  various 
types  of  damages  Count  III  alleges  do  not 
institute  commercial  injury. 


[20-22]  To  be  sure,  RICO  uses  the  dis¬ 
junctive  in  referring  to  “business  or  proper¬ 
ty.”  Yet  we  believe  that  phrase  must  be 
read  with  the  statute’s  primary  purpose— to 
protect  legitimate  businesses  from  infiltra¬ 
tion  by  racketeers — in  mind.  Thus,  in  con¬ 
struing  “property”  courts  should  be  sensi¬ 
tive  to  the  statute’s  commercial  orientation 
and  to  Congress’  obvious  intention  to  re¬ 
strict  the  plaintiff  class.  We  do  not  believe 
Congress  intended  §  1964(c)  to  afford  a 
remedy  to  every  consumer  who  could  trace 
purchase  of  a  product  to  a  violation  of 
§  1962.  See  Salisbury  v.  Chapman,  supra; 
North  Barrington  Development,  Inc. .  v. 
Fanslow,  supra.  Such  an  interpretation 
would  open  the  federal  courts  to  frequent 
RICO  treble  damage  claims  by  federalizing 
much  consumer  protection  law  and  by  invit¬ 
ing  plaintiffs  to  append  RICO  claims  for 
consumer  fraud  to  nonfederal  claims  there¬ 
by  achieving  treble  damage  recovery  and  a 
federal  forum.  Yet  the  legislative  history 
contains  no  hint  that  Congress  intended 
RICO  as  a  remedy  for  private  plaintiffs 
alleging  consumer  fraud.  Cf.  Adair  v. 
Hunt  International  Resources  Corp.,  supra 
at  747  (§  1964  not  intended  as  remedy  for 
private  plaintiffs  alleging  securities  fraud 
or  misrepresentations  in  real  estate  transac¬ 
tions).  Absent  a  clear  statement  that  Con¬ 
gress  intended  such  a  result,  we  believe 
courts  should  confine  §  1964(c)  to  business 
loss  from  racketeering  injuries.  Under  this 
analysis,  the  RICO  claims  before  us  here 
/>l*>arlv  OA nnot  survive.12 


11.  Judge  Duffy’s  opinion  in  Hellenic  Lines,  Ltd. 
v  O'Heam,  supra,  is  not  to  the  contrary.  He 
rejected  as  “specious”  the  argument  that  a 
company  that  had  paid  allegedly  reasonable 
prices,  though  ones  inflated  by  bribes  and  kick- 
backs,  had  not  suffered  an  injury  which 
§  1964(c)  addresses  since  it  was  “not  hurt  com¬ 
petitively  by  the  RICO  violation.”  Ibid,  at  248. 
We  subscribe  to  Judge  Duffy’s  conclusion  that 
a  RICO  violation  does  not  depend  upon  the 
existence  of  a  competitive  injury.  Although 
antitrust  law  proscribes  and  remedies  certain 
injuries  to  competition,  RICO  does  not  so  di¬ 
rectly  seek  to  protect  competition.  As  Judge 
Churchill  observed,  “  [competitive  injuries  and 
racketeering  enterprise  injuries  would  fre¬ 
quently  overlap,  but  they  are  not  necessarily 
the  same.”  Landmark  Savings  v.  Loeb 
Rhoades,  Homblower  &  Co.,  supra.  Section 


1964(c)  does  not  require  a  “competitive  injury” 
but  rather,  in  part,  a  “racketeering  enterprise 
injury”  and  a  plaintiff  who  has  experienced 
commercial  harm  resulting  from  it. 

12.  We  do  not  reach  defendants’  contention  that 
civil  liability  under  §  1962(c)  and  §  1964(c) 
must  be  preceded  by  prior  criminal  convictions 
of  two  criminal  acts,  except  to  note  that  the 
opposing  citations  relied  on  by  plaintiff,  United 
States  v.  Malatesta,  5  Cir.  1978,  583  F.2d  748, 
cert,  den.,  1979,  440  U.S.  962,  99  S.Ct.  1508,  59 
L  Ed.2d  777,  and  United  States  v.  Frumento ,  3 
Cir.  1977,  563  F.2d  1083,  cert,  den.,  1978,  434 
U.S.  1072,  98  S.Ct.  1256,  55  L.Ed.2d  775,  are 
distinguishable  in  their  factual  situations  and 
holdings.  While  it  is  difficult  for  us  to  con¬ 
clude  that  Congress,  in  using  the  words  “indict¬ 
able”  and  "punishable”  contemplated  that  civil 
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Further,  two  of  plaintiff’s  three  RICO 
counts  are  deficient  in  additional  respects. 
Count  I,  which  is  based  on  alleged  violations 
of  the  mail  fraud  statute,  18  U.S.C.  1341, 
apparently  intends  to  claim  a  violation  of 
all  sections  of  18  U.S.C.  §  1962.  Although 
plaintiffs  complaint  is  not  entirely  clear  on 
this  point,  plaintiff  predicates  her  class  ac¬ 
tion  solely  on  Count  I,  which  alleges  that 
defendants  violated  RICO  by  failing  to  con¬ 
form  to  the  requirements  of  the  decree  in 
United  States  v.  Article  or  Device ,  D.D.C. 
1971,  333  F.Supp.  357,  (“Affidavit  of  Mi¬ 
chael  J.  Flynn  in  Opposition  to  Affidavit  of 
Nancy  Gertner  and  in  Support  of  Plaintiff’s 
Motion  for  Protective  Order,”  filed  Decem¬ 
ber  8,  1981,  p.  6).  Plaintiff  relies  on  de¬ 
fendants’  alleged  non-compliance  with  or¬ 
ders  entered  against  the  Washington,  D.C. 
Church  in  the  Articles  or  Device  case  to 
establish  both  the  fraudulent  nature  of  the 
materials  which  were  “disseminated”  and  to 
show  an  intent  to  defraud.  Given  the  fac¬ 
tual  differences  between  that  case  and  the 
instant  suit,  and  considering  the  different 
legal  standards  applicable  under  the  crimi¬ 
nal  mail  fraud  statute  at  issue  here  and  the 
civil  Food,  Drug  &  Cosmetic  Act,  at  issue 
there,  we  find  Van  Schaick’s  reliance  on 
that  litigation  misplaced. 

Contrary  to  plaintiff’s  assertion,  the  “rep¬ 
resentations  made  to  plaintiffs  in  para¬ 
graphs  46  and  47” 13  (Plaintiff’s  Second 
Amended  Complaint,  p.  28,  1i  52)  were  not 
adjudged  to  be  fraudulent  in  United  States 
v.  Article  or  Device ,  Etc.,  D.D.C.1971,  333 
F.Supp.  357.  Judge  Gesell  did  use  the  word 
“fraud”  in  the  opinion,  but  the  case  held 
only  that  the  representations  about  the  E- 
meter  there  at  issue  violated  the  Food, 
Drug  and  Cosmetic  Act  for  mislabelling,  a 
holding  that  did  not  require  a  finding  of 
“fraud”  but  only  of  “falsity.” 

[23,24]  It  is  unclear  from  the  face  of 
plaintiff’s  complaint  what  RICO  violation 
Count  III  intends  to  allege.  Plaintiff  alleg- 

iiability  could  result  without  involvement  of  the 
criminal  process,  other  courts  have  done  so. 

13.  Plaintiffs  complaint  does  not  contain  a 
paragraph  47. 


es  that  defendants  have  committed  various 
criminal  acts  within  the  purview  of  18 
U.S.C.  §  1961(1),  the  section  that  defines 
racketeering  activity.  Commission  of  these 
criminal  acts,  the  complaint  alleges,  contra¬ 
dicted  representations  defendants  made, 
and  plaintiff  relied  upon,  concerning  the 
nature  of  Scientology,  viz.,  that  it  was  “a 
non-profit,  educational,  scientific,  religious, 
law-abiding  organization.”  (Plaintiff’s 
Seconded  Amended  Complaint,  p.  34,  H  65). 
Although  Count  III  alleges  in  conclusory 
language  that  various  criminal  acts  were 
committed  against  opponents  of  Scientolo¬ 
gy,  it  fails  to  identify  any  specific  predicate 
acts  or  to  establish  that  they  were  commit¬ 
ted  within  the  time  period  set  out  in  18 
U.S.C.  §  1961(5).  Even  ignoring  these  defi¬ 
ciencies  and  assuming  for  purposes  of  argu¬ 
ment  only  that  Count  III  does  properly 
allege  a  pattern  of  racketeering  activity 
and  a  violation  of  §  1962,  Count  III  still 
fails  to  suggest  any  way  in  which  plaintiff 
was  injured  in  her  business  or  property  by 
these  alleged  violations  of  18  U.S.C. 

§  1962(c),  as  18  U.S.C.  §  1964(c)  requires. 
Plaintiff  does  not  claim  that  the  alleged 
acts — obstruction  of  justice  and  criminal  in¬ 
vestigations,  burglary,  infiltration  of  of¬ 
fices,  etc.  caused  her  any  harm.  Rather, 
she,  in  effect,  attempts  to  recast  her  fraud 
and  contract  actions,  which  are  discussed 
below,  as  a  RICO  claim  and  thus  gain  the 
benefit  of  RICO’s  treble  damage  provisions. 
Yet  RICO  is  not  broad  enough  to  embrace 
every  fraud  action,  Adair  v.  Hunt  Interna - 
tional  Resources  Corp.,  supra  at  747; 
Waterman  Steamship  Corp.  v.  Avondale 
Shipyards,  Inc.,  et  al.,  supra;  Salisbury  et 
al.  v.  Chapman  et  al.,  supra;  North  Bar¬ 
rington  Development,  Inc.  v.  Fanslow,  su¬ 
pra,  and  surely  this  is  one  that  is  beyond  its 
reach.14 

Although  we  dismiss  plaintiff’s  RICO 
counts  on  the  grounds  stated  above,  we  add 
that  these  counts  would  encounter  further 

14.  For  the  reasons  stated  above,  we  dismiss 
plaintiffs  three  RICO  counts  for  failure  to  state 
a  claim  upon  which  relief  can  be  granted. 
Since  plaintiff  predicates  her  class  action  on 
one  or  more  of  these  RICO  counts,  our  ruling 
eliminates  the  class  claims  from  this  case. 
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objection  if  the  court  should  find  Scientolo¬ 
gy  entitled  to  protection  as  a  religion.  In 
order  not  to  risk  abridging  rights  which  the 
First  Amendment  protects,  courts  generally 
interpret  regulatory  statutes  narrowly  to 
prevent  their  application  to  religious  organ¬ 
izations.  At  times,  they  will  require  “a 
clear  expression  of  Congress1  intent”  before 
subjecting  religious  organizations  to  regula¬ 
tory  laws  pertaining  to  other  entities,  N.L. 
R.B.  v.  Catholic  Bishop  of  Chicago ,  1979, 
440  U.S.  490,  507,  99  S.Ct.  1313,  1322,  59 
L.Ed.2d  533.  Even  where  clear  proof  of 
such  intent  exists,  courts  have  sometimes 
construed  statutes  to  exclude  religious 
groups  from  coverage  to  avoid  “an  en¬ 
croachment  by  the  State  into  an  area  of 
religious  freedom  which  it  is  forbidden  to 
enter  by  the  principles  of  the  free  exercise 
clause  of  the  First  Amendment.”  McClure 
v.  Salvation  Army ,  5  Cir.  1972,  460  F 2d  553, 
560,  cert.  den.  1972,  409  U.S.  896,  93  S.Ct. 
132,  34  L.Ed.2d  153. 

Intentional  Infliction  of  Emotional 
Distress 

(Counts  X  and  XII) 

Two  of  plaintiffs  counts  alleging  inten¬ 
tional  infliction  of  emotional  distress  fail  to 
state  a  claim.  Plaintiff  alleges  that,  con¬ 
trary  to  assurances  that  auditing  would  re¬ 
main  confidential,  the  corporate  defendants 
systematically  disclosed  the  auditing  infor¬ 
mation  obtained  from  subjects  to  control 
and  manipulate  them  and  that  the  contents 
of  her  own  auditing  file  were  disclosed 
(Count  X).  She  alleges  further  that  the 
defendants  intentionally  subjected  her  to 
emotional  distress  through  the  policy  of 
Disconnect  (Count  XII). 

A  cause  of  action  for  intentional  inflic¬ 
tion  of  emotional  distress  consists  of  four 
elements:  “(1)  that  the  actor  intended  to 
inflict  emotional  distress  or  that  he  knew  or 
should  have  known  that  emotional  distress 
was  the  likely  result  of  his  conduct,  ...  (2) 
that  the  conduct  was  ‘extreme  and  outra¬ 
geous,’  was  ‘beyond  all  possible  bounds  of 
decency’  and  was  ‘utterly  intolerable  in  a 
civilized  community,’  ...  (3)  that  the  ac¬ 
tions  of  the  defendant  were  the  cause  of  the 


plaintiff’s  distress,  .  .  .  and  (4)  that  the 
emotional  distress  sustained  by  the  plaintiff 
was  ‘severe’  and  of  a  nature  ‘that  no  rea¬ 
sonable  man  could  be  expected  to  endure 
it.’  ”  Agis  v.  Howard  Johnson  Co .,  1976, 
871  Mass.  140,  144-145,  355  N.E.2d  315, 
citing  Restatement  (Second  of  Torts)  §  46, 
comments  (d),  (i),  (j). 

[25]  Plaintiff  does  not  state  facts  suffi¬ 
cient  to  support  her  claim  with  respect  to 
Counts  X  and  XII  of  her  complaint.  Count 
X  alleges  that  defendants  have  engaged  in 
a  “systematic  course  of  conduct”  to  disclose 
information  received  through  auditing,  and 
that  such  a  scheme  has  caused  plaintiff 
severe  emotional  distress.  Yet  Count  X 
alleges  no  specific  disclosures,  and  the  only 
one  the  complaint  specifies  is  a  letter  to 
plaintiff’s  attorney. 

[26]  With  respect  to  Count  XII,  plain¬ 
tiff  alleges  only  that  the  Church  exhorted 
her  to  sever  family  and  marital  ties  and  to 
depend  solely  on  the  Church  for  emotional 
support.  Neither  of  these  alleged  courses 
of  conduct  constitutes  the  kind  of  extreme 
and  outrageous  action  which  will  support  a 
claim  for  intentional  infliction  of  emotional 
distress.  Cf  Agis,  supra  (irrational  firing 
of  employee  with  overt  implication  of  un¬ 
justified  accusation  of  theft);  Boyle  v. 
Wenk ,  1979,  378  Mass.  592,  392  N.E.2d  1053 
(private  investigator’s  harassing  phone  calls 
and  visits  to  woman  recently  released  from 
hospital);  George  v.  Jordan  Marsh  Co., 
1971,  359  Mass.  244,  268  N.E.2d  915  (harass¬ 
ing  debt  collection  practices).  They  are 
similar  to  the  demands  for  single-minded 
loyalty  and  purpose  that  have  characterized 
numerous  religious,  political,  military  and 
social  movements  over  the  ages. 

Contract  and  Fair  Labor  Standards  Act 
(Counts  XIII  and  XIV) 

Plaintiff  fails  to  state  a  claim  for  com¬ 
mon  law  breach  of  contract  and  for  viola¬ 
tion  of  the  Fair  Labor  Standards  Act,  29 
U.S.C.  §§  201,  206.  Her  contract  claim  es¬ 
sentially  recasts  her  fraud  allegations,  dis¬ 
cussed  below,  in  contract  terms.  The  terms 
of  the  alleged  contract  are  entirely  too 
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vague  to  constitute  an  enforceable  agree¬ 
ment.  The  time  of  the  alleged  agreement 
is  not  stated,  and  the  parties  are  unspeci¬ 
fied.  The  only  objectively  determinable 
promise  alleged  is  that  plaintiff  would  re¬ 
ceive  auditing,  which  she  did,  in  fact,  re¬ 
ceive  Although  we  would  imply  a  common 
law  contract  if  suitable  allegations  were 
before  us,  we  will  not  invent  one  out  of  the 
imprecise  and  conclusory  allegations  in  this 
complaint. 

[27]  Similarly,  the  complaint  fails  to 
state  a  claim  under  the  Fair  Labor  Stan¬ 
dards  Act  (Count  XIV).  Count  XIV  is  stat¬ 
ed  in  words  that  defy  deciphering.  It  alleg¬ 
es  that  defendants  “fraudulently  induced 
plaintiff  to  work  for  defendants  through 
the  fraudulent  representations  contained  in 
preceding  paragraph/’  Yet  “preceding 
paragraph”  contains  no  representations. 
Count  XIV  further  rests  plaintiff’s  claim  on 
“said  violations  set  forth  in  paragraph  121,” 
a  paragraph  that  merely  realleges  the  com¬ 
plaint’s  preceding  paragraphs.  We  con¬ 
clude,  from  plaintiff’s  unclear  statement  of 
her  Fair  Labor  Standards  Act  claim  and 
from  the  other  allegations  in  her  complaint, 
that  her  services  were  provided  primarily  in 
exchange  for  auditing,  rather  than  mone¬ 
tary  compensation.  Even  considering  the 
allegations,  scattered  through  her  pleading, 
that  she  wTas  promised  some  compensation 
for  her  services,  her  complaint,  read  as  a 
whole,  fails  to  allege  facts  sufficient  to 
show  that  she  was  a  “person  whose  employ¬ 
ment  contemplated  compensation,”  Walling 
v.  Portland  Terminal  Co 1947,  330  U.S. 
148,  152,  67  S.Ct.  639,  641,  91  L.Ed.  809,  that 
an  employer-employee  relationship  was  ever 
established  between  her  and  the  California 
Church,  see  Huntley  v.  Gunn  Furniture  Co ., 
W.D.Mich.,  1948,  79  F.Supp.  110,  111,  or 
that  the  labor  she  provided  related  to  com¬ 
merce  or  the  production  of  goods  for  com¬ 
merce. 

15.  The  extent  to  which  the  Fair  Labor  Stan¬ 
dards  Act  applies  to  religious  organizations  is 
unclear.  Although  the  Seventh  Circuit  did  hold 
that  the  FLSA  covered  employees  of  a  church 
corporation  who  worked  in  a  church-owned 
printing  establishment,  Mitchell  v.  Pilgrim  Holi- 


[28]  Even  if  plaintiff  properly  stated  a 
claim  under  the  Fair  Labor  Standards  Act, 
the  bulk  of  it  would  be  time-barred.  A 
court  may  dismiss  an  action  owing  to  the 
running  of  a  statute  of  limitation  if  the 
defect  appears  on  the  face  of  the  complaint. 
Title  29,  §  255(a)  prescribes  a  three-year 
limitation  for  willful  violations  of  FLSA, 
and  a  two-year  limitation  otherwise.  Un¬ 
der  either  limitation,  the  bulk  of  plaintiff’s 
claim  would  be  barred.  Moreover,  although 
plaintiff  provides  a  summary  of  dates  in 
paragraph  128,  her  complaint  contains  no 
allegations  regarding  work  performed  for 
defendant  other  than  from  March  1972  to 
January  1974. 

Because  this  count  of  plaintiff’s  com¬ 
plaint  fails  to  state  a  claim  upon  which 
relief  can  be  granted,  we  need  not  defer 
decision  on  it  until  resolution  of  whether 
Scientology  is  entitled  to  protection  as  a 
religion  under  the  First  Amendment.15 

Claims  Not  Barred  by  First  Amendment 
Some  counts  of  plaintiff’s  complaint  state 
proper  claims  the  adjudication  of  which 
would  not  be  barred  by  the  First  Amend¬ 
ment. 

[29]  Count  VI  sets  forth  several  purely 
secular  representations  allegedly  made  to 
Van  Schaick  by  defendant’s  agents.  In  es¬ 
sence,  this  count  alleges  that  defendant 
promised  that  Van  Schaick  would  receive 
benefits,  including  training,  room  and 
board,  and  various  work  and  research  op¬ 
portunities,  after  undergoing  a  period  of 
auditing.  These  representations,  the  com¬ 
plaint  alleges,  were  fraudulent.  Even  if 
Scientology  were  entitled  to  protection  as  a 
religion,  adjudicating  the  claims  this  count 
asserts  would  not  force  this  court  to  con¬ 
sider  the  truth  or  falsity  of  religious  doc¬ 
trine,  the  sort  of  inquiry  Ballard  forecloses. 

[30-32]  With  respect  to  this  claim,  how¬ 
ever,  the  complaint  presently  falls  short  of 

ness  Church  Corp.,  7  Cir.  1954,  210  F.2d  879, 
cert.  den.  1954,  347  U.S.  1013,  74  S.Ct.  867,  98 
L.Ed.  1136,  the  Supreme  Court  has  not  ad¬ 
dressed  this  issue  and  the  legislative  history 
and  regulations  suggest  that  religious  activities 
of  non-profit  organizations  were  to  be  exempt. 
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the  specificity  F.R.C.P.  9(b)  clearly  requires 
of  a  claim  for  fraud.  The  time,  place,  man¬ 
ner  and  content  of  the  alleged  misrepresen¬ 
tations  are  not  alleged  with  sufficient  par¬ 
ticularity  to  meet  the  requirements  of  the 
rule.  Moreover,  plaintiff  charges  a  civil 
conspiracy  to  defraud,  and  it  is  necessary  to 
plead  fraudulent  conspiracy  with  enough 
specificity  to  inform  multiple  defendants  of 
facts  forming  the  basis  of  the  conspiracy 
charge.  National  Egg  Co.  v.  Bank  Leumi 
le-Israel  BM,  N.D.  Georgia,  1980,  504 
F.Supp.  305,  308.  Such  allegations  must 
“delineate  among  the  defendants  [as  to] 
their  participation  or  responsibilities”  in 
making  the  statements  which  are  the  sub¬ 
ject  of  the  suit,  Lerman  v.  ITB  Manage¬ 
ment  Corp,  D.Mass.,  1973,  58  F.R.D.  153, 
155  n.2.  Conspiracies  described  in  sweeping 
and  general  terms  cannot  serve  as  the  basis 
for  a  cause  of  action,  and  may  be  dismissed. 
Kadar  Corp.  v.  Milbury ,  1  Cir.,  1977,  549 
F.2d  230,  233.  But  because  at  least  some  of 
the  misrepresentations  alleged  in  Count  VI 
do  appear  to  be  secular  on  their  face,  and 
because  plaintiff’s  pleading  burden  is  ex¬ 
traordinarily  heavy  due  to  the  First  Amend¬ 
ment  implications  of  this  litigation,  she 
shall  be  given  an  opportunity  to  amend  this 
count  of  her  complaint,  provided  that  any 
such  amendments  be  filed  within  15  days  of 
the  date  of  this  Memorandum  of  Decision 
and  Orders  on  Various  Motions. 

It  is  less  clear  that  Count  V  of  plaintiff’s 
complaint  can  be  decided  independently  of 
First  Amendment  considerations.  It  alleg¬ 
es  that  defendants  fraudulently  represented 
that  auditing  was  scientifically  guaranteed 
to  provide  an  array  of  benefits,  including  a 
higher  I.Q.  for  Van  Schaick  and  her  chil¬ 
dren,  immunity  from  various  illnesses,  cures 
for  various  ailments  and  better  eyesight. 

Plaintiffs  earlier  complaint  used  the 
word  “would”  instead  of  “scientifically 
guaranteed.”  The  prior  wording  would 
quite  clearly  have  raised  First  Amendment 
objections  if  Scientology  was,  in  fact,  enti¬ 
tled  to  protection  as  a  religion.  By  replac¬ 
ing  “would”  with  “scientifically  guaran¬ 
teed”  plaintiff  seeks  to  avoid  that  problem. 
Words  are  not  always  adequate,  however, 
to  divide  precisely  that  which  relates  to  the 


sacred  and  that  which  is  purely  secular.  As 
Judge  Gesell  wrote  in  United  States  v.  Arti¬ 
cle  or  Device ,  D.C.1971,  333  F.Supp.  357, 
363: 

What  the  layman  reads  as  straight  sci¬ 
ence  fiction  becomes  to  the  believer  a  bit 
of  early  imperfect  scripture.  The  result 
of  all  this  is  that  what  may  appear  to  the 
layman  as  a  factual  scientific  representa¬ 
tion  (clearly  false)  is  not  necessarily  this 
at  all  when  read  by  one  who  has  em¬ 
braced  the  doctrine  of  the  Church. 

[33,34]  Although  the  distinction  is  not 
always  clear,  we  believe  that  even  if  Scien¬ 
tology  is  entitled  to  protection  as  religion 
Count  V  may  stand.  The  First  Amendment 
protects  utterances  which  relate  to  religion 
but  does  not  confer  the  same  license  for 
representations  based  on  other  sources  of 
belief  or  verification.  Statements  citing 
science  as  their  source  may  provide  the 
basis  for  a  fraud  action  even  though  the 
same  contention  would  not  support  such  an 
action  if  it  relied  on  religious  belief  for  its 
authority.  Although  the  process  of  sifting 
secular  from  religious  claims  may  not  be 
easy,  Founding  Church  of  Scientology  v. 
United  States ,  1967,  133  U.S.App.D.C.  229, 
409  F.2d  1146,  1165  n.  3,  found  that  endeav¬ 
or  possible.  Should  this  court  find  that 
Scientology  is  entitled  to  protection  under 
the  religion  clauses  of  the  First  Amend¬ 
ment,  plaintiff  would  be  restricted  in  prov¬ 
ing  her  claim  for  relief  under  Count  V,  to 
evidence  which  did  not  trench  upon  consti¬ 
tutionally  protected  areas. 

Like  Count  VI,  Count  V  presently  fails  to 
meet  the  specificity  requirements  of  F.R. 
C.P.  9(b);  again,  the  time,  place  and  man¬ 
ner  of  the  alleged  misrepresentations  are 
not  stated  in  the  precise  and  particular 
fashion  the  rule  requires.  Moreover,  the 
deficiencies  in  stating  a  civil  conspiracy  to 
defraud  which  plague  Count  VI  afflict  its 
predecessor  as  well.  Plaintiff  will  be  given 
an  opportunity  to  amend  this  count  within 
the  same  time  limit  as  set  with  respect  to 
Count  VI. 

[35]  Finally,  taking  plaintiff’s  complaint 
as  a  whole,  Count  XI,  which  alleges  inten- 
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tional  infliction  of  emotional  distress 
through  the  Fair  Game  doctrine,  does  state 
a  claim  upon  which  relief  can  be  granted. 
Van  Schaick  alleges  that,  pursuant  to  the 
Fair  Game  doctrine,  agents  of  the  Church 
engaged  in  a  course  of  conduct,  including 
slanderous  telephone  calls  to  her  neighbors 
and  employer,  physical  threats,  and  assault 
with  an  automobile,  which  was  designed  to 
dissuade  her  from  pursuing  her  legal  rights. 
The  conduct  alleged  constitutes  “an  at¬ 
tempt  to  intentionally  shock  and  harm  a 
person’s  ‘peace  of  mind’  by  invading  the 
person’s  mental  or  emotional  tranquility,” 
Wenk,  supra  378  Mass,  at  595,  392  N.E.2d 
1053,  and  is  therefore  actionable.  We  have 
noted,  however,  that  the  Fair  Game  doc¬ 
trine  has  allegedly  been  repealed  as  a  mat¬ 
ter  of  Scientology  doctrine,  and  remind 
plaintiff  that  it  remains  her  burden  to  show 
that  the  actions  taken  against  her  by  indi¬ 
vidual  Church  members  were  taken  pursu¬ 
ant  to  some  Church  policy,  practice  or  di¬ 
rective.  With  this  understanding  of  plain¬ 
tiffs  allegations,  we  conclude  that  Count 
XI  does  state  a  claim  upon  which  relief  can 
be  granted. 

Applicability  of  First  Amendment 

[36]  Our  decision  regarding  defendant’s 
motion  to  dismiss  other  counts  of  .plaintiff’s 
complaint  turns  on  whether  the  Church  of 
Scientology  is  entitled  to  First  Amendment 
protections.  The  remaining  counts  of  plain¬ 
tiffs  complaint  allege  assorted  fraudulent 
conduct  by  the  Church.  A  claim  for  relief 
based  upon  fraud  must  include  proof  that 
defendant  knowingly  made  a  false  state¬ 
ment.  Proof  of  those  elements — that  the 
statement  was  false  and  that  defendant 
knew  of  its  falsity — becomes  problematic 
when  the  statement  relates  to  religious  be¬ 
lief  or  doctrine.  In  United  States  v.  Bal¬ 
lard,  supra ,  the  Supreme  Court  held  that 
the  truth  or  falsity  of  religious  beliefs  were 
beyond  the  proper  scope  of  judicial  inquiry. 
Writing  for  the  Court,  Justice  Douglas  ex¬ 
plained: 

16.  We  do  not  construe  Ballard  to  hold  that, 
although  courts  may  not  examine  the  truth  or 
falsity  of  statements  of  a  religious  nature,  these 
statements  may  be  the  bases  of  a  fraud  action 


Men  may  believe  what  they  cannot  prove. 
They  may  not  be  put  to  the  proof  of  their 
religious  doctrines  or  beliefs.  Religious 
experiences  which  are  as  real  as  life  to 
some  may  be  incomprehensible  to  others. 
Yet  the  fact  that  they  may  be  beyond  the 
ken  of  mortals  does  not  mean  that  they 
can  be  made  suspect  before  the  law. 
Many  take  their  gospel  from  the  New 
Testament.  But  it  would  hardly  be  sup¬ 
posed  that  they  could  be  tried  before  a 
jury  charged  with  the  duty  of  determin¬ 
ing  whether  those  teachings  contained 
false  representations ....  (322  U.S.  at 

pp.  86-87,  64  S.Ct.  at  pp.  886-87). 

Plaintiff  alleges  that  she  was  fraudulent¬ 
ly  induced  to  become  a  scientologist  by  false 
representations  concerning  the  nature  of 
the  Scientology  movement  (Count  IV)  and 
the  content  of  Scientology  doctrine  (Counts 
VII-IX).  If  the  representations  involved  in 
plaintiff’s  fraud  counts  are  entitled  to  the 
protection  of  the  First  Amendment,  Ballard 
would  prevent  us  from  examining  their  ve¬ 
racity.  Since  an  essential  element  of  a 
cause  of  action  for  fraud  is  the  falsity  of 
the  representation  in  question,  plaintiff 
would  accordingly  fail  to  state  a  claim  upon 
which  relief  could  be  granted.16 

Whether  the  First  Amendment  immu¬ 
nizes  those  statements  from  judicial  scruti¬ 
ny  depends,  however,  on  whether  the  state¬ 
ments  relate  to  religion  or  religious  belief. 
“Only  beliefs  rooted  in  religion  are  protect¬ 
ed  by  the  Free  Exercise  Clause,  which,  by 
its  terms,  gives  special  protection  to  the 
exercise  of  religion.”  Thomas  v.  Review 
Board  of  the  Indiana  Employment  Security 
Division,  supra  450  U.S.  at  713,  101  S.Ct  at 
1430.  Before  we  can  determine  whether 
the  First  Amendment  mandates  dismissal 
of  any  of  the  fraud  counts  alleged  in  this 
complaint,  we  must  first  determine  whether 
defendant  is  entitled  to  the  constitutional 
protections  reserved  for  religious  institu¬ 
tions  and  beliefs. 

if  made  in  bad  faith.  The  Court  in  Ballard 
never  addressed  that  issue.  Rather,  it  held 
only  that  the  verity  of  religious  beliefs  or  doc¬ 
trines  should  not  be  submitted  to  the  jury. 
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Although  courts  once  interpreted  the 
word  “religion”  as  used  in  the  First  Amend¬ 
ment  to  require  belief  in  a  deity,  see  Davis 
v.  Reason,  1890,  133  U.S.  333,  342,  10  S.Ct 
299,  300,  33  L.Ed.  637,  they  have  long  since 
abandoned  so  restrictive  a  definition.  In 
Torcaso  v.  Watkins ,  1961,  367  U.S.  488,  81 
S.Ct.  1680,  6  L.Ed.2d  982,  the  Court  held 
that  “religion”  as  used  in  the  First  Amend¬ 
ment  applied  to  nontheistic  faiths,  too,  and 
explicitly  recognized  as  religions  Buddhism, 
Taoism,  Ethical  Culture  and  Secular  Hu¬ 
manism,  367  U.S.  at  495  n.  11,  81  S.Ct.  at 
1684  n.  11.  More  recently,  the  Second  Cir¬ 
cuit  held  that  Krishna  Consciousness  is  a 
religion  for  free  exercise  purposes.  Inter¬ 
national  Society  for  Krishna  Consciousness, 
Inc.  v.  Barber ,  2  Cir.  1981,  650  F.2d  430, 
440.17  Torcaso  and  International  Society 
show  that  the  concept  of  religion  is  more 
capacious  than  early  cases  suggested,  but 
they  do  not,  of  course,  resolve  whether  the 
representations  at  issue  here  should  receive 
the  protection  the  First  Amendment  con¬ 
fers. 

In  evaluating  defendant’s  claim  to  First 
Amendment  protection,  we  begin  with  prior 
litigation  involving  the  Scientology  move¬ 
ment.  In  Founding  Church  of  Scientology 
of  Washington,  D.C.  v.  United  States ,  1969, 
133  U.S.App.D.C.  229,  409  F.2d  1146,  Judge 
Wright  found  that  Scientology  had  estab¬ 
lished  a  prima  facie  case  that  it  was  a 
religion,  409  F.2d  at  1160.  This  finding  was 
based  upon  evidence  that  the  church  main¬ 
tained  the  formal,  external  appearance  of  a 
religion — it  was  incorporated  as  a  religion; 
maintained  ministers  with  the  authority  to 
marry  and  bury;  and  its  writings  were 

17.  In  International  Society  for  Krishna  Con¬ 
sciousness,  Inc.  v.  Barber,  the  Second  Circuit 
held  that,  absent  a  showing  that  no  less  restric¬ 
tive  alternative  existed  which  would  not  have 
interfered  with  the  Krishna  ritual  of  “sankir- 
tan”,  the  practice  by  which  those  devoted  to 
Krishna  approach  non-members,  tell  them  of 
their  religion’s  tenets  and  seek  contributions,  a 
regulation  restricting  solicitation  at  a  state  fair 
to  a  booth  unconstitutionally  interfered  with 
free  exercise  rights  of  members  of  Krishna 
Consciousness. 

In  Heffron  v.  International  Society  for  Krish¬ 
na  Consciousness,  supra,  the  Supreme  Court 
upheld  a  similar  regulation  restricting  solicita- 


found  to  contain  a  general  account  of  man 
and  his  nature. 

Significantly,  however,  in  the  Founding 
Church  litigation,  there  was  no  attempt  to 
contest  the  bona  fides  of  the  Church’s  reli¬ 
gious  status.  Thus,  Judge  Wright  carefully 
limited  his  holding,  stating: 

We  do  not  hold  that  the  Founding 
Church  is  for  all  purposes  a  religion. 
Any  prima  facie  case  made  out  for  reli¬ 
gious  status  is  subject  to  contradiction  by 
a  showing  that  the  beliefs  asserted  to  be 
religious  are  not  held  in  good  faith  by 
those  asserting  them,  and  that  forms  of 
religious  organization  were  erected  for 
the  sole  purpose  of  cloaking  a  secular 
enterprise  with  the  legal  protections  of 
religion.  409  F.2d  at  1162. 

The  determination  in  Founding  Church 
that  Scientology  had  made  a  prima  facie 
case  for  religious  status  is  obviously  rele¬ 
vant  to,  but  not  conclusive  for,  our  pur¬ 
poses.  As  Judge  Wright  pointed  out,  the 
government  did  not  contest  the  issue. 
Moreover,  the  determination  was  made  12 
years  ago;  at  the  least  defendants  would 
have  to  satisfy  this  court  that  the  factors 
Judge  Wright  found  persuasive  still  exist. 
Although  plaintiff  appeared  to  concede  in 
oral  argument  that  Scientology  had  made  a 
prima  facie  case  for  First  Amendment  pro¬ 
tection,  she  withdrew  that  concession  in  her 
post-argument  brief.  Scientology  thus 
might  be  entitled  to  protection  as  a  religion, 
but  that  entitlement  is  not  clear. 

[37]  If  this  case  involved  an  established 
religion,  the  court  could,  of  course,  accord  it 
treatment  as  such  without  further  .inquiry. 

tion  at  the  Minnesota  State  Fair  as  a  reasona¬ 
ble  time,  place  and  manner  restriction  on  First 
Amendment  rights.  The  Court  reached  that 
decision  through  a  different  analysis  than  that 
employed  by  the  Second  Circuit  and  one  which 
did  not  involve  an  inquiry  regarding  whether 
Krishna  Consciousness  had  religious  aspects 
entitling  it  to  the  protection  of  the  First 
Amendment.  Judge  Kaufman’s  opinion  for  the 
Second  Circuit  is  cited  here  not  for  its  holding, 
which  the  Supreme  Court  rejected  in  Heffron , 
but  for  whatever  light  it  sheds  on  the  separate 
problem  regarding  the  criteria  a  court  uses  to 
determine  when  the  protection  of  the  Free  Ex¬ 
ercise  clause  is  properly  invoked. 
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Defendants  have  contended,  in  oral  argu¬ 
ment  and  brief,  that  the  court  “may  not 
favor  one  religion  over  another”  by  taking 
judicial  notice  of  the  fact  that  an  estab¬ 
lished  religion  is  a  bona  fide  religion  while 
refusing  to  give  similar  treatment  to  a  less 
established  religion.  Although  we  agree 
that  the  Free  Exercise  Clause  protects  all 
religions,  old  and  new,  alike  once  its  protec¬ 
tion  attaches,  in  determining  whether  that 
protection  applies  courts  may  require  a 
newer  faith  to  demonstrate  that  it  is,  in 
fact,  entitled  to  protection  as  a  religion. 
See,  e.g.,  International  Society  for  Krishna 
Consciousness,  Inc,  v.  Barber,  supra  at  433; 
Theriault  v.  Carlson ,  5  Cir.  1974,  495  F.2d 
390,  cert.  den.  1974,  419  U.S.  1003,  95  S.Ct. 
323,  42  L.Ed.2d  279;  United  States  v.  Kuch , 
D.D.C.1968,  288  F.Supp.  439.  “Not  every 
enterprise  cloaking  itself  in  the  name  of 
religion  can  claim  the  constitutional  protec¬ 
tion  conferred  by  that  status.”  Founding 
Church  of  Scientology  v.  United  States , 
1969,  133  U.S.App.D.C.  229,  409  F.2d  at 
1160.  In  such  cases,  the  bare  assertion  of  a 
religious  nature  has  not  been  sufficient  to 
establish  First  Amendment  protection  and 
neither  is  it  here. 

[38]  A  motion  to  dismiss,  as  a  vehicle 
for  determining  whether  defendant's  state¬ 
ments  are  entitled  to  the  protection  of  the 
First  Amendment,  presents  this  court  with 
an  intractable  dilemma.  Scientology  is  not 
an  established  religion  whose  tenets,  doc¬ 
trines,  and  policies  are  generally  known. 
The  court  may  not,  therefore,  by  judicial 
notice  identify  it  as  a  religion.  To  take  all 
of  plaintiff’s  allegations  as  true  could  strip 
defendant  of  all  First  Amendment  protec¬ 
tion  without  any  factual  showing  by  plain¬ 
tiff.  To  treat  Scientology  as  a  religion 
entitled  to  the  full  panoply  of  First  Amend¬ 
ment  rights  would  be  to  ignore  the  allega¬ 
tions  of  the  complaint.  Ascertaining  de¬ 
fendant’s  status — whether  religious  or  secu¬ 
lar — requires  reference  to  extrinsic  materi¬ 
als.  We  therefore  conclude  that  the  ques¬ 
tion  whether  Counts  IV,  VII,  VIII  and  IX 
state  a  claim  upon  which  relief  can  be 
granted  cannot  be  resolved  on  a  motion  to 
dismiss.  Therefore,  as  to  those  counts  we 
shall  treat  defendant’s  motion  to  dismiss  as 


a  motion  for  summary  judgment  and  direct 
the  parties  to  submit  materials  regarding 
whether  defendant  is  entitled  to  protection 
as  a  religion  under  the  First  Amendment. 

[39]  In  making  that  determination,  the 
Founding  Church  criteria  will  provide  a 
useful  starting  point.  See  409  F.2d  at  1160. 
We  note,  too,  the  similar  guidelines  Judge 
Adams  enunciated  in  his  concurring  opinion 
in  Malnak  v .  Yogi ,  3  Cir.  1979,  592  F.2d  197, 
208-209;  whether  the  candidate  religion 
addresses  matters  of  ultimate  concern, 
whether  its  doctrine  and  practices  are  com¬ 
prehensive,  and  whether  it  includes  certain 
formal,  external  characteristics  of  religious 
organizations.  Most  recently,  Judge  Kauf¬ 
man,  writing  for  the, Second  Circuit,  has 
used  comparable  criteria.  International  So¬ 
ciety  for  Krishna  Consciousness,  Inc.  v.  Bar - 
ber,  supra  at  440-41.  Presentation  of  proof 
sufficient  to  make  a  prima  facie  case  would 
entitle  defendant  to  the  protections  of  the 
First  Amendment  free  exercise  clause  un¬ 
less  plaintiff  effectively  rebuts  that  case. 
The  Supreme  Court’s  recent  decision  in 
Thomas  v.  Review  Board,  supra ,  makes 
clear,  however,  that  certain  types  of  inquiry 
are  impermissible  in  determining  whether 
the  First  Amendment  protects  a  particular 
belief  as  religious.  First,  courts  may  not 
inquire  into  the  truth  or  falsity  of  a  belief 
in  question.  Whether  a  belief  is  religious 
“is  not  to  turn  upon  a  judicial  perception  of 
the  particular  belief  x>r  practice  in  question; 
religious  beliefs  need  not  be  acceptable,  log¬ 
ical,  consistent,  or  comprehensible  to  others 
in  order  to  merit  First  Amendment  protec¬ 
tion.”  450  U.S.  at  714,  101  S.Ct.  at  1430. 
Moreover,  Thomas  suggests  the  difficulty 
of  challenging  the  good  faith  of  an  entire 
organization  and  states  that  courts  may  not 
ordinarily  consider  intrafaith  differences 
among  adherents  in  determining  whether  a 
religious  belief  is  sincerely  held.  Although 
there  may  be  ways  in  which  a  party  could 
rebut  a  prima  facie  showing  by  proving 
that  “forms  of  religious  organizations  were 
created  for  the  sole  purpose  of  cloaking  a 
secular  enterprise  with  the  legal  protection 
of  a  religion,”  Founding  Church  of  Scientol¬ 
ogy  of  Washington,  D.  C.  v.  United  States, 
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supra  at  1162,  a  general  inquiry  into  wheth¬ 
er  individual  members  of  a  religion  hold  in 
good  faith  the  belief  they  assert  is  not  one 
of  them.  Rather,  testing  sincerity  of  reli¬ 
gious  belief  involves  a  somewhat  truncated 
inquiry  which  must  focus  on  extrinsic  evi- 
dence.  See,  e.g.,  International  Society  for 
Krishna  Consciousness,  Inc.  v.  Barber,  supra 
at  441-42. 

ORDERS 

In  accordance  with  this  Memorandum  of 
Decision  the  court  orders  that  (1)  plaintiff’s 
motion  to  file  a  second  amended  complaint 
is  granted;  (2)  the  Church  of  Scientology  of 
Nevada’s  motion  to  dismiss  for  lack  of  per¬ 
sonal  jurisdiction  and  venue  is  granted;  (3) 
defendant’s  motion  to  dismiss  Counts  I,  II, 
III,  X,  XII,  XIII  and  XIV  is  granted;  (4) 
defendant’s  motion  to  dismiss  Count  XI  is 
denied,  and  its  motion  to  dismiss  Counts  V 
and  VI  is  denied  on  the  condition  that  plain¬ 
tiff  file  an  amended  complaint  which  brings 
those  counts  into  compliance  with  Rule  9(b), 
Fed.R.Civ.P.  within  15  days;  and  (5)  de¬ 
fendant's  motion  to  dismiss  Counts  IV,  VII, 
VIII  and  IX  will  be  treated  pursuant  to 
Rule  12(b),  Fed.R.Civ.P.,  as  a  motion  for 
summary  judgment. 

It  is  further  ordered  that  the  parties  sub¬ 
mit  memoranda  of  law,  affidavits  and  other 
submissions  by  May  7,  1982  on  said  con¬ 
structive  motion  for  summary  judgment, 
and  reply  memoranda  by  May  24,  1982. 
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UNITED  STATES  of  America,  Plaintiff, 
v. 

Herbert  BAYLIN,  Defendant 
Cr.  A.  No.  81-22. 

United  States  District  Court, 

D.  Delaware.  - 

March  26,  1982. 

Federal  prison  inmate  filed  petition  for 
habeas  corpus  relief  on  ground  that  court 


which  imposed  sentence  upon  him  errone¬ 
ously  relied  upon  unfavorable  information 
transmitted  to  court  by  presentence  report, 
in  violation  of  plea  agreement  which  he 
negotiated  with  government,  and  upon  fac¬ 
tually  incorrect  assumptions  about  inmate’s 
involvement  in  other  criminal  activity 
which  were  inferred  from  plea  agreement 
itself.  The  District  Court,  Latchum,  Chief 
Judge,  held  that:  (1)  in  view  of  compelling 
interest  in  requiring  full  disclosure  of  all 
pertinent  data  concerning  defendant  to  sen¬ 
tencing  court,  breach  by  government  of 
plea  bargain  agreement  to  withhold  infor¬ 
mation  necessary  for  an  enlightened  sen¬ 
tencing  decision  entitled  defendant  to  with¬ 
drawal  of  his  guilty  plea,  but  not  to  specific 
performance  of  plea  bargain  agreement, 
and  (2)  sentencing  court’s  consideration  of 
government’s  agreement  not  to  prosecute 
defendant  on  any  offenses  arising  from  di¬ 
version  of  foreign  shipments,  theft  or  re¬ 
ceipt  of,  or  dealing  in,  stolen  goods,  or  viola¬ 
tion  of  tax  laws  of  the  United  States  was 
not  improper,  despite  contention  that  an 
assumption  of  possible  wrongdoing  could 
not  possibly  be  deduced  from  an  agreement 
not  to  prosecute,  since  sentencing  court  did 
not  presume  from  immunity  grant  that  de¬ 
fendant  had  actually  engaged  in  additional 
misconduct,  but  instead  inferred  only  that 
such  involvement  was  possible,  and  thus 
was  a  negative  reflection  on  defendant’s 
character. 

Order  accordingly. 


1.  Criminal  Law  ^273.1(2) 

When  a  guilty  plea  is  induced  to  any 
significant  degree  by  a  promise  or  represen¬ 
tation  of  prosecutor,  promise  ordinarily 
must  be  fulfilled. 

2.  Criminal  Law  c=*273.1(2) 

Generally,  an  unqualified  promise  to 
remain  silent  and  to  make  no  recommenda¬ 
tion  as  to  any  possible  sentence  which  may 
be  imposed  after  a  plea  of  guilty  requires 
prosecutor  to  say  nothing  to  judge  which 


of  emotional  injury  count  as  being  grossly  disproportionate  to  the  evidence 
concerning  plaintiff’s  damages.  (Opinion  by  Johnson,  J.,  with  Lillie,  P.  J., 
and  Woods  (Fred),  J.,  concurring.) 
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Headnotes 
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(la,  lb)  Torts  §  5 — Intentional  Infliction  of  Emotional  Distress — Church 
Conduct. — A  former  member  of  the  Church  of  Scientology  stated  and 
proved  a  cause  of  action  for  intentional  infliction  of  emotional  distress 
against  the  church  by  allegations  and  proof  that  the  church  subjected 
plaintiff  to  forms  of  personal  encounter  discussions  (auditing),  which 
aggravated  his  predisposition  to  bipolar  mania-depression,  psychologi¬ 
cally  coerced  him  to  sever  all  contacts  with  his  family  (disconnect), 
disclosed  personal  information  revealed  during  auditing  under  a  man¬ 
tle  of  confidentiality,  and  conducted  a  retributive  campaign  (fair 
game)  against  plaintiff  and  particularly  against  his  business  enterprise. 

The  church’s  conduct  was  manifestly  outrageous  and,  if  not  wholly 
calculated  to  cause  emotional  distress,  unquestionably  constituted 
reckless  disregard  for  the  likelihood  of  causing  emotional  distress,  by 
compelling  him  to  continue  in  a  practice  known  to  cause  him  emotion¬ 
al  distress. 

j 

[See  Cal.Jur.3d,  Assault  and  Other  Willful  Torts,  §§  98-104; 

Am.Jur.2d,  Fright,  Shock,  and  Mental  Distress,  §  28.] 

(2)  Torts  §  4 — Intentional  Infliction  of  Emotional  Distress. — The  tort  of 
intentional  infliction  of  emotional  distress  was  created  to  punish  con¬ 
duct  exceeding  all  bounds  usually  tolerated  by  a  decent  society,  of  a 
nature  which  is  especially  calculated  to  cause,  and  does  cause,  mental 
distress.  A  prima  facie  case  requires  outrageous  conduct  by  the  de¬ 
fendant;  an  intention  by  the  defendant  to  cause,  or  the  reckless  disre¬ 
gard  of  the  probability  of  causing,  emotional  distress;  severe  emotional 
distress;  and  an  actual  and  proximate  causation  of  the  emotional  dis¬ 
tress.  Behavior  may  be  considered  outrageous  if  a  defendant  abuses  a 
relation  or  position  which  gives  him  power  to  damage  the  plaintiff’s 
interests;  knows  the  plaintiff  is  susceptible  to  injuries  through  mental 
distress;  or  acts  intentionally  or  unreasonably  with  the  recognition 

that  the  acts  are  likely  to  result  in  illness  thrdugh  mental  distress. 

% 

* 

(3)  Torts  §  7 — Persons  Liable — Churches. — The  application  of  tort  law  to 
activities  of  a  church  or  its  adherents  in  their  'furtherance  of  their 
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religious  beliefs  is  an  exercise  of  state  power,  and  when  the  imposition 
of  liability  would  result  in  the  abridgement  of  the  right  to  free  exercise 
of  religious  beliefs,  recovery  in  tort  is  barred. 

(4)  Constitutional  Law  §  53 — Scope  and  Nature — Freedom  of  Religion — 
Free  Exercise — Expression  of  Beliefs— While  the  free  exercise  clause 
of  the  United  States  Constitution  (U.S.  Const.,  1st  Amend.)  provides 
absolute  protection  for  a  person’s  religious  beliefs,  it  provides  only 
limited  protection  for  the  expression  of  those  beliefs,  and  particularly 
actions  based  on  those  beliefs.  Under  certain  circumstances  govern¬ 
ment  can  burden  an  expression  of  belief  w!hich  adversely  affects  sig¬ 
nificant  societal  interests.  To  do  so,  the  burden  on  belief  must  satisfy  a 
four-part  test:  first,  the  government  must  be  seeking  to  further  an 
important  or  compelling  state  interest;  second,  the  burden  on  expres¬ 
sion  must  be  essential  to  further  the  state  interest;  third,  the  type  and 
level  of  burden  imposed  must  be  the  minimum  required  to  achieve  the 
state  interest,  and  finally,  the  measure  imposing  the  burden  must  ap¬ 
ply  to  everyone,  not  merely  to  those  who  have  a  religious  belief. 

[Supreme  Court  cases  involving  establishment  and  freedom  of  reli¬ 
gion  clauses  of  federal  Constitution,  note,  37  L.Ed.2d  1147.] 
f 

(5)  Constitutional  Law  §  53 — Scope  and  Nature — Freedom  of  Religion — 
Conduct — Tort  Liability. — To  be  entitled  to  constitutional  protection 
(U.S.  Const.,  1st  Amend.;  Cal.  Const.,  art.  I,  §  4)  under  the  freedom  of 
religion  clauses,  any  course  of  conduct  must  satisfy  three  require¬ 
ments.  First,  the  system  of  thought  to  which  the  course  of  conduct 
relates  must  qualify  as  a  “religion,”  not  a  philosophy  or  science  or 
personal  preference.  Second,  the  course  of  conduct  must  qualify  as  an 
expression  of  that  religion  and  not  just  an  activity  that  religious  people 
happen  to  be  doing.  Third,  the  religious  expression  must  not  inflict  so 
much  harm  that  there  is  a  compelling  state  interest  in  discouraging  the 
practice  that  outweighs  the  values  served  by  freedom  of  religion. 

[Free  exercise  of  religion  clause  of  First  Amendment  as  defense  to 
tort  liability,  note,  93  A.L.R.Fed.  754.] 

(6)  Constitutional  Law  §  53 — Scope  and  Nature — Freedom  of  Religion — 
Church  Conduct — Retribution — Tort  Liability. — Retributive  conduct 
(fair  game)  by  the  Church  of  Scientology  against  a  former  member, 
even  if  it  was  a  core  practice  of  the  church’s  religion  qid  not  qualify  for 
constitutional  protection  (U.S.  Const.,  1st  Amend.;; Cal.  Const.,  art.  I, 
§  4),  and  the  former  member  could  allege  a  cause  of«ction  against  the 
church  for  emotional  distress  caused  by  such  conduct.  The  prime 
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focus  of  the  “fair  game”  campaign  was  against  the  former  member’s 
economic  interests  whereby  the  church  set  out  to  ruin  the  former 
member’s  photography  enterprise.  The  state  has  a  compelling  secular 
interest  in  discouraging  practices  involving  a  deliberate  campaign  to 
financially  ruin  a  former  member  of  a  church  and  the  dishonoring  of 
debts  owed  that  member,  a  practice  encouraged  by  the  church. 

(7)  Constitutional  Law  §  53— Scope  and  Nature — Freedom  of  Religion — 
Free  Exercise — Church  Conduct — “Auditing” — Tort  Liability. — The 

free  exercise  of  religion  clauses  (U.S.  Const.,  1st  Amend.;  Cal.  Const., 
art.  I,  §  4)  did  not  immunize  the  Church  of  Scientology  from  liability 
for  the  emotional  distress  caused  to  a  former  member  of  the  religion 
by  the  religious  practice  of  “auditing”  (a  personal  one-on-one  encoun¬ 
ter)  where  the  member’s  participation  in  the  “auditing”  was  not  vol¬ 
untary,  but  the  result  of  physical  coercion  and  the  member’s  knowl¬ 
edge  of  the  church’s  methods  of  sanctions  against  recalcitrant  mem¬ 
bers.  The  state  has  a  compelling  interest  in  allowing  its  citizens  to 
recover  for  serious  emotional  injuries  they  suffer  through  religious 
practices  they  are  coerced  into  accepting,  and  that  compelling  interest 
outweighs  any  burden  such  liability  imposes  on  the  practice  of  audit¬ 
ing.  For  the  same  reasons,  the  church’s  policy  requiring  the  member 
to  “disconnect”  from  family  members  was  not  a  constitutionally  pro¬ 
tected  religibus  practice  such  as  to  immunize  the  church  from  tort 
liability. 

(8)  Constitutional  Law  §  53 — Scope  and  Nature — Freedom  of  Religion — 
Free  Exercise — Church  Conduct — Disclosure  of  Confidential  Infor¬ 
mation — Tort  Liability. — In  an  action  against  the  Church  of  Scientol¬ 
ogy  by  a  former  member,  in  w'hich  there  was  substantial  evidence  the 
former  member  divulged  private  information  during  “auditing”  ses¬ 
sions  under  an  explicit  or  implicit  promise  the  information  would 
remain  confidential,  the  church’s  liability  for  intentionally  inflicting 
emotional  distress  by  improper  disclosure  of  the  information  was  not 
constitutionally  protected  religious  expression,  and  thus  was  not  im¬ 
mune  from  liability. 

(9)  Negligence  §  14 — Elements  of  Actionable  Negligence — Injury  With¬ 
out  Impact — Emotional  Distress — Church  Conduct. — Although  a 
church  was  properly  found  liable  to  a  former  member  for  emotional 
distress  intentionally  inflicted  on  him  as  the  result  of  certain  religious 
practices,  it  could  not  be  found  liable  for  the  same^conduct  predicated 
on  negligence.  Religious  organizations  owe  no  <duJy  to  members  or 
former  members  with  respect  to  such  forms  of  injury  when  they  are 
negligently,  not  deliberately,  inflicted. 
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(10)  Torts  §  11 — Actions  and  Parties — Instructions — Emotional  Dis¬ 
tress. — In  an  action  by  a  former  member  against  a  church  for  the 
intentional  infliction  of  emotional  distress,  the  trial  court  did  not  err  in 
refusing  instructions  offered  by  the  church  that  the  jury  was  to  disre¬ 
gard  evidence  of  the  church’s  acts  which  did  not  fit  precisely  under  the 
elements  of  the  cause  of  action  alleged  by  plaintiff.  The  causes  of 
action  were  broader  in  many  respects  than  the  descriptions  provided 
by  the  church,  and  some  of  the  evidence  introduced  at  the  trial  related 
to  acts  relevant  to  issues  of  the  church’s  state  of  mind  and  whether  the 
member  was  voluntarily  participating  in  the  church’s  practices  or  was 
doing  so  within  a  coercive  environment.  Accordingly,  the  instruction 
as  requested  would  have  been  misleading  to  the  jury. 

(11)  Torts  §  11 — Actions  and  Parties — Instructions — Emotional  Dis¬ 
tress. — In  an  action  against  a  church  by  a  former  member  for  inten¬ 
tional  infliction  of  emotional  distress,  the  trial  court  properly  refused 
an  instruction  requested  by  the  church  that  the  jury  disregard  evi¬ 
dence  that  was  relevant  to  a  nonsuited  fraud  count,  where,  if  given, 
the  instruction  would  have  misled  the  jury  into  believing  it  must 
disregard  evidence  which  provided  context  for  the  intentional 
infliction  of  emotional  distress  count,  or  which  went  to  the  presence  or 
absence  of  coercion  and  the  church’s  state  of  mind. 

(12)  Evidence  §  23— Admissibility — General  Principles — Relevancy — 
Balance  Between  Probative  Value  and  Possibility  of  Prejudice  or 
Confusion. — In  reviewing  the  trial  court’s  exercise  of  its  discretion 
under  Evid.  Code,  §  352,  to  exclude  relevant  evidence,  appellate 
courts  traditionally  give  great  deference  to  the  trial  court’s  evaluation 
of  relevance  versus  prejudice. 

(13)  Damages  §  17 — Excessive  Awards — Compensatory  Damages. — An 
award  for  compensatory  damages  will  be  reversed  or  reduced  on  a 
showing  that  it  is  so  grossly  disproportionate  to  any  reasonable  view  of 
the  evidence  as  to  raise  a  strong  presumption  that  it  is  based  on 
prejudice  or  passion.  Thus,  an  award  of  $5  million  to  a  former  mem¬ 
ber  of  a  church  for  the  intentional  infliction  of  emotional  distress  was 
excessive  as  grossly  disproportionate  to  the  evidence  concerning  plain¬ 
tiff’s  damages.  Although  plaintiff’s  psychological  injury  was  severe,  it 
was  not  totally  disabling,  and  plaintiff  admitted  the  church’s  conduct 
only  aggravated  a  pre-existing  psychological  condition.  Under  the 
circumstances,,  the  evidence  only  justified  an  award  pf^$500,000. 

(14)  Damages  §  27 — Exemplary  or  Punitive  Damages — Review. — A  re¬ 
viewing  court  should  examine  punitive  damages  and,  where  appropri- 
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ate,  modify  the  amount  in  order  to  do  justice.  In  reviewing  a  punitive 
damages  award  the  appellate  court  applies  a  standard  similar  to  that 
used  in  reviewing  compensatory  damages,  i.e.,  whether,  after  review¬ 
ing  the  entire  record  in  the  light  most  favorable  to  the  judgment,  the 
award  was  the  result  of  passion  or  prejudice.  The  factors  considered 
are  the  degree  of  reprehensibility  of  defendant’s  conduct,  the  relation¬ 
ship  between  the  amount  of  the  award  and  the  actual  harm  suffered, 
and  the  relationship  of  the  punitive  damages  to  the  defendant’s  net 
worth.  In  applying  this  factor  courts  must  strike  a  proper  balance 
between  inadequate  and  excessive  punitive  damage  awards. 

(15)  Damages  §  27— Exemplary  or  Punitive  Damages— Review— Exces¬ 
sive  Award— Church  Conduct.— A  punitive  damage  award  against  the 
Church  of  Scientology  for  intentional  infliction  of  emotional  distress 
on  a  former  member  in  the  amount  of  $25  million  was  excessive  and 
should  be  reduced  to  $2  million.  The  award  was  not  commensurate 
with  the  church’s  conduct,  and  the  evidence  admitted  at  trial  support¬ 
ed  the  finding  the  church  had  a  net  worth  of  $16  million  at  the  time  of 


[Excessiveness  or  inadequacy  of  punitive  damages  in  cases  not  in¬ 
volving  personal  injury  or  death,  note,  35  A.L.R.4th  538.] 
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Opinion 


JOHNSON,  J.— This  appeal  arises  after  a  jury  ^warded  $30  million  in 
compensatory  and  punitive  damages  to  a  former  member  of  the  Church  of 
Scientology  of  Cal, forma  (,he  Church  or  Sc,en,olog>).  The  complam,  al- 


872 


W0LLERSHE1M  V.  CHURCH  OF  SCIENTOLOGY 
212  Cal.App.3d  872;  260  Cal.Rptr.  331  [July  1989] 


[No.  B023193.  Second  Dist.,  Div.  Seven,  July  18,  1989.] 

LARRY  WOLLERSHEIM,  Plaintiff  and  Respondent,  v. 

CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA,  Defendant  and 
Appellant. 


Summary 

A  jury  awarded  5  million  in  compensatory  damages  and  25  million  in 
punitive  damages  to  a  former  member  of  the  Church  of  Scientology.  The 
complaint  alleged  defendant  intentionally  and  negligently  inflicted  severe 
emotional  injury  on  plaintiff  through  certain  practices,  including  “audit¬ 
ing,”  “disconnect,”  and  “fair  game.”  The  trial  court  granted  summary 
adjudication  that  Scientology  was  a  religion  and  “auditing”  was  a  religious 
practice.  (Superior  <£ourt  of  Los  Angeles  County,  No.  C332827,  Ronald  E. 
Swearinger,  Judge.) 

The  Court  of  Appeal  reversed  as  to  the  cause  of  action  for  negligent 
infliction  of  emotional  distress,  modified  the  judgment  as  to  the  cause  of 
action  for  intentional  infliction  of  emotional  injury  to  reduce  the  compensa¬ 
tory  damages  to  $500,000  and  the  punitive  damages  to  $2  million,  and  in  all 
other  respects  affirmed.  The  court  held  there  was  substantial  evidence  to 
support  plaintiff’s  claim  for  intentional  infliction  of  emotional  distress,  aris¬ 
ing  out  of  courses  of  conduct  including  subjecting  plaintiff  to  forms  of 
“auditing”  which  aggravated  his  predisposition  to  bipolar  mania-depres¬ 
sion;  psychologically  coercing  him  to  “disconnect”  from  his  family;  disclos¬ 
ing  personal  information  plaintiff  revealed  during  auditing  under  a  mantle 
of  confidentiality,  and  conducting  a  retributive  campaign  (fair  game) 
against  plaintiff  and  particularly  against  his  business  enterprises.  The  court 
further  held  the  constitutional  guaranties  of  free  exercise  of  religion  did  not 
immunize  the  church  from  liability  for  any  of  the  actions  on  which  plain¬ 
tiff’s  intentional  infliction  of  emotional  injury  cause  of  action  was  based, 
pointing  out  the  practices  were  conducted  in  a  coercive  ^environment  and 
none  of  them  therefore  qualified  as  voluntary  religious  practices  entitled  to 
constitutional  protection.  However,  the  court  held  the  course  of  conduct 
did  not  supply  a  suitable  predicate  for  a  cause  of  action  based  on  negligent 
infliction  of  emotional  injury.  The  court  further  held  the  general  and  puni¬ 
tive  damages  the  jury  awarded  were  excessive  for  the  intentional  infliction 


Construing  the  facts  most  favorably  to  the  judgment,  as  we  must,  respon¬ 
dent  Larry  Wollersheim  was  an  incipient  manic-depressive  for  most  of  his 
life.  Appellant  Scientology  and  its  leaders  were  aware  of  Wollersheim’s 
susceptibility  to  this  mental  disorder:  What  appellant  did  to  him  during  and 
after  his  years  in  Scientology  aggravated  Wollersheim’s  mental  condition, 
driving  him  into  d*eep  depressive  episodes  and  causing  him  severe  mental 
anguish.  Furthermore,  Scientology  engaged  in  a  practice  of  retribution  and 
threatened  retribution — often  called  “fair  game” — against  members  who 
left  or  otherwise  posed  a  threat  to  the  organization.  This  practice  coerced 
Wollersheim  into  continued  participation  in  the  other  practices  of  Scientol¬ 
ogy  which  were  harming  him  emotionally. 

Wollersheim  first  became  acquainted  with  Scientology  in  early  1969 
when  he  attended  a  lecture  at  the  “Church  of  Scientology  of  San  Francis¬ 
co/’  During  the  next  few  months  he  completed  some  basic  courses  at  the 
San  Francisco  institution.  He  then  returned  to  his  home  state  of  Wisconsin 
and  did  not  resume  his  Scientology  training  for  almost  two  years. 

When  Wollersheim  did  start  again  it  was  at  the  appellant,  Church  of 
Scientology  of  California,  headquartered  in  Los  Angeles.  From  1972 
through  1979  Wollersheim  underwent  “auditing’’  at  both  the  basic  and 
advanced  levels.  In  1973  he  worked  several  months  as  a  staff  member  at  the 
Church  of  Scientology  Celebrity  Center  located  in  Los  Angeles.  In  1974, 
despite  his  repeated  objections,  Wollersheim  was  persuaded  to  participate  in 
auditing  aboard  a  ship  maintained  by  Scientology.  While  bn  the  ship,  Wol¬ 
lersheim  was  forced  to  undergo  a  strenuous  regime  which  began  around  6 
a.m.  and  continued  until  1  a.m.  the  next  morning.  Further,  Wollersheim 
and  others  were  forced  to  sleep  nine  deep  in  the  ship’s  hold.  During  his  six 
weeks  under  these  conditions,  Wollersheim  lost  fifteen  pounds. 


878  Wollersheim  v.  Church  of  Scientology 

212  Cal.App.3d  872;  260  Cal.Rptr.  331  [July  1989] 


leged  appellant  intentionally  and  negligently  inflicted  severe  emotional  inju¬ 
ry  on  respondent  through  certain  practices,  including  “auditing,”  “discon¬ 
nect,”  and  “fair  game.”  Since  the  trial  court  granted  summary  adjudication 
that  Scientology  is  a  religion  and  “auditing”  is  a  religious  practice,  the  trial 
proceeded  under  the  assumption  it  was.  We  conclude  there  was  substantial 
evidence  to  support  a  factual  finding  the  “auditing,”  as  well  as  other  prac¬ 
tices  in  this  case,  were  conducted  in  a  coercive  environment.  Thus,  none  of 
them  qualified  as  “ voluntary  religious  practices”  entitled  to  constitutional 
protection  under  the  First  Amendment  religious  freedom  guaranties.  At  the 
same  time,  we  conclude  both  the  compensatory  and  punitive  damages  the 
jury  awarded  in  this  case  are  excessive.  Consequently,  we  modify  the  judg¬ 
ment  to  reduce  both  of  these  damage  awards. 
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Wollersheim  attempted  to  escape  from  the  ship  because  he  felt  he  “was 
dying  and  losing  [his]  mind.”  His  escape  was  thwarted  by  Scientology 
members  who  seized  Wollersheim  and  held  him  captive  until  he  agreed  to 
remain  and  continue  with  the  auditing  and  other  religious  practices  taking 
place  on  the  vessel.  One  of  the  psychiatric  witnesses  testified  Wollersheim’s 
experience  on  the  ship  was  one  of  five  cataclysmic  events  underlying  the 
diagnosis  of  his  mental  illness  and  its  cause. 

At  another  stage  Scientology  auditors  convinced  him  to  “disconnect” 
from  his  wife  and  his  parents  and  other  family  members  because  they  had 
expressed  concerns  about  Scientology  and  Wollersheim’s  continued  mem¬ 
bership.  “Disconnect”  meant  he  was  no  longer  to  have  any  contact  with  his 
family. 

There  also  was  evidence  of  a  practice  called  “freeloader  debt.”  “Freeload¬ 
er  debt”  was  accumulated  when  a  staff  member  received  Church  courses, 
training  or  auditing  at  a  reduced  rate.  If  the  member  later  chose  to  leave,  he 
or  she  was  presented  with  a  bill  for  the  difference  between  the  full  price 
normally  charged  to  the  public  and  the  price  originally  charged  to  the 
member.  Appellant  maintained  a  “freeloader  debt”  account  for  Woller¬ 
sheim.  t 

During  his  years  with  Scientology  Wollersheim  also  started  and  operated 
several  businesses.  The  most  successful  was  the  last,  a  service  which  took 
and  printed  photographic  portraits.  Most  of  the  employees  and  many  of  the 
customers  of  this  business  were  Scientologists. 

By  1979,  Wollersheim’s  mental  condition  worsened  to  the  point  he  ac¬ 
tively  contemplated  suicide.  Wollersheim  began  experiencing  personality 
changes  and  pain.  When  the  Church  learned  of  Wollersheim’s  condition, 
Wollersheim  was  sent  to  the  Flag  Land  Base  for  “repair.” 

During  auditing  at  Flag  Land  Base,  Wollersheim’s  mental  state  deterio¬ 
rated  further.  He  fled  the  base  and  wandered  the  streets.  A  guardian  later 
arranged  to  meet  Wollersheim.  At  that  meeting,  the  guardian  told  Woller¬ 
sheim  he  was  prohibited  from  ever  speaking  of  his  problems  with  a  priest,  a 
doctor  or  a  psychiatrist. 

Ultimately  Wollersheim  became  so  convinced  auditing  was  causing  him 
psychiatric  problems  he  was  willing  to  risk  becomit^  a  target  of  “freeloader 
debt”  and  “fair  game.”  Evidence  was  introduced^  that,  at  least  during  the 
time  relevant  to  Wollersheim’s  case,  “fair  game”  ^as  a  practice  of  retribu¬ 
tion  Scientology  threatened  to  inflict  on  “suppressives,”  which  included 
people  who  left  the  organization  or  anyone  who  could  pose  a  threat  to  the 


organization.  Once  someone  was  identified  as  a  “suppressive,”  all  Scientolo¬ 
gists  were  authorized  to  do  anything  to  “neutralize”  that  individual — eco¬ 
nomically,  politically,  and  psychologically. 

After  Wollersheim  left  the  organization  Scientology  leaders  initiated  a 
“fair  game”  campaign  which  among  other  things  was  calculated  to  destroy 
Wollersheim’s  photography  enterprise.  They  instructed  some  Scientology 
members  to  leave  Wollersheim’s  employ,  told  others  not  to  place  any  new 
orders  with  him  and  to  renege  on  bills  they  owed  on  previous  purchases 
from  the  business.  This  strategy  shortly  drove  Wollersheim’s  photography 
business  into  bankruptcy.  His  mental  condition  deteriorated  further  and  he 
ended  up  under  psychiatric  care. 

Wollersheim  thereafter  filed  this  lawsuit  alleging  fraud,  intentional 
infliction  of  emotional  injury,  and  negligent  infliction  of  emotional  injury. 
At  the  law-and-motion  stage,  a  trial  court  granted  summary  adjudication 
on  two  vital  questions.  It  ruled  Scientology  is  a  religion  and  “auditing’’  is  a 
religious  practice  of  that  religion. 

During  trial,  Wollersheim’s  experts  testified  Scientology’s  “auditing’’  and 
“disconnect”  practices  constituted  “brain-washing”  and  “thought  reform” 
akin  to  what  the  Chinese  and  North  Koreans  practiced  on  American  pris¬ 
oners  of  war.  They  also  testified  this  “brain-washing”  aggravated  Woller¬ 
sheim’s  bipolar  manic-depressive  personality  and  caused  his  mental  illness. 
Other  testimony  established  Scientology  is  a  hierarchical  organization 
which  exhibits  near  paranoid  attitudes  toward  certain  institutions  and  indi¬ 
viduals — in  particular,  the  government,  mental  health  professions, 
disaffected  members  and  others  who  criticize  the  organization  or  its  leader¬ 
ship.  Evidence  also  was  introduced  detailing  Scientology’s  retribution  poli¬ 
cy,  sometimes  called  “fair  game.” 

After  the  evidence  was  heard,  the  trial  judge  dismissed  the  fraud  count 
but  allowed  both  the  intentional  and  negligent  infliction  of  emotional  injury 
counts  to  go  to  the  jury.  The  jury,  in  turn,  returned  a  general  verdict  in 
favor  of  plaintiff  on  both  counts.  It  awarded  $5  million  in  compensatory 
damages  and  $25  million  in  punitive  damages.  The  motion  for  new  trial  was 
denied  and  appellants  filed  a  timely  appeal. 

Discussion 

Appellant  raises  a  broad  spectrum  of  issues  all  the  way  from  a  technical 
statute  of  limitations  defense  to  a  fundamental  constitutional  challenge  to 
this  entire  species  of  claims  against  Scientology.  If  the  narrower  grounds  of 
appeal  had  merit  and  disposed  of  the  case  we  could  avoid  confronting  the 
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difficult  constitutional  questions.  But  since  they  do  not  we  must  consider 
Scientology’s  religious  freedom  claims. 

I.  There  Is  Substantial  Evidence  to  Support 
Wollersheim’s  Claim  for  Intentional  Infliction  of 
Emotional  Distress. 

(la)  The  cause  of  action  for  intentional  infliction  of  emotional  injury 
formed  the  centerpiece  of  the  case  which  went  to  the  jury.  This  claim 
actually  cumulates  four  courses  of  conduct  which  together  allegedly 
inflicted  severe  emotional  damage  on  the  psychologically  weak  Woller- 
sheim.  These  courses  of  conduct  are:  (1)  subjecting  Wollersheim  to  forms  of 
“auditing”  which  aggravated  his  predisposition  to  bipolar  mania-depres¬ 
sion;  (2)  psychologically  coercing  him  to  “disconnect”  from  his  family;  (3) 
“disclosing  personal  information”  Wollersheim  revealed  during  auditing 
under  a  mantle  of  confidentiality;  and,  (4)  conducting  a  retributive  cam¬ 
paign  “fair  game”  against  Wollersheim  and  particularly  against  his  business 
enterprise. 

(2)  The  tort  of  intentional  infliction  of  emotional  distress  was  created  to 
punish  conduct  “  ‘exceeding  all  bounds  usually  tolerated  by  a  decent  soci¬ 
ety,  of  a  nature  which  is  especially  calculated  to  cause,  and  does  cause, 
mental  distress.’  f  (Agarwal  v.  Johnson  (1979)  25  Cal. 3d  932,  946  [160 
Cal.Rptr.  141,  603  P.2d  58].)  A  prima  facie  case  requires:  (1)  outrageous 
conduct  by  the  defendant;  (2)  an  intention  by  the  defendant  to  cause,  or  the 
reckless  disregard  of  the  probability  of  causing,  emotional  distress;  (3)  se¬ 
vere  emotional  distress;  and  (4)  an  actual  and  proximate  causation  of  the 
emotional  distress.  ( Nally  v.  Grace  Community  Church  (1988)  47  Cal.3d 
278,  300  [253  Cal.Rptr.  97,  763  P.2d  948].) 

“Behavior  may  be  considered  outrageous  if  a  defendant  (1)  abuses  a 
relation  or  position  which  gives  him  power  to  damage  the  plaintiff’s  inter¬ 
est;  (2)  knows  the  plaintiff  is  susceptible  to  injuries  through  mental  distress; 
or  (3)  acts  intentionally  or  unreasonably  with  the  recognition  that  the  acts 
are  likely  to  result  in  illness  through  mental  distress.”  {Agarwal  v.  Johnson, 
supra,  25  Cal. 3d  at  p.  946.) 

(Ib)  There  is  substantial  evidence  to  support  the  jury’s  finding  on  this 
theory.  First,  the  Church’s  conduct  was  manifestly  outrageous.  Using  its 
position  as  his  religious  leader,  the  Church  and  its  agents  coerced  Woller- 
sheim  into  continuing  “auditing”  although  his  sanity  was  repeatedly  threat¬ 
ened  by  this  practice.  (See  pp.  892-894,  post.)  Wollersh^m,  was  compelled  to 
abandon  his  wife  and  his  family  through  the  policy  of  disconnect.  When  his 
mental  illness  reached  such  a  level  he  actively  planned  bis  suicide,  he  was 
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forbidden  to  seek  professional  help.  Finally,  when  Wollersheim  was  able  to 
leave  the  Church,  it  subjected  him  to  financial  ruin  through  its  policy  of 
“fair  game.” 

Any  one  of  these  acts  exceeds  the  “bounds  usually  tolerated  by  a  decent 
society,”  so  as  to  constitute  outrageous  conduct.  In  aggregate,  there  can  be 
no  question  this  conduct  warrants  liability  unless  it  is  privileged  as  constitu¬ 
tionally  protected  religious  activity.  (See  pp.  883-886,  post.) 

Second,  the  Church’s  actions,  if  not  wholly  calculated  to  cause  emotional 
distress,  unquestionably  constituted  reckless  disregard  for  the  likelihood  of 
causing  emotional  distress.  The  policy  of  fair  game,  by  its  nature,  was 
intended  to  punish  the  person  who  dared  to  leave  the  Church.  Here,  the 
Church  actively  encouraged  its  members  to  destroy  Wollersheim’s  business. 

Further,  by  physically  restraining  Wollersheim  from  leaving  the 
Church’s  ship,  and  subjecting  him  to  further  auditing  despite  his  protests, 
the  Church  ignored  Wollersheim’s  emotional  state  and  callously  compelled 

him  to  continue  in  a  practice  known  to  cause  him  emotional  distress. 

♦ 

Third,  Wollersheim  suffered  severe  emotional  distress.  Indeed,  his  dis¬ 
tress  was  such  that  he  actively  considered  suicide  and  suffered  such  psychi¬ 
atric  injury  as  to  require  prolonged  professional  therapy.  (See  Fletcher  v. 
Western  National  Life  Ins.  Co.  (1970)  10  Cal.App.3d  376,  397  [89  Cal.Rptr. 
78,  47  A.L.R.3d  286]  [severe  emotional  distress  “may  consist  of  any  highly 
unpleasant  mental  reaction  such  as  fright,  grief,  shame,  humiliation,  embar¬ 
rassment,  anger,  chagrin,  disappointment  or  worry”].) 

Finally,  there  is  substantial  evidence  the  Church’s  conduct  proximately 
caused  the  severe  emotional  distress.  Wollersheim’s  bankruptcy  and  result¬ 
ing  mental  distress  was  the  direct  result  of  the  Church’s  declaration  that  he 
was  fair  game.  Additionally,  according  to  the  psychiatric  testimony  audit¬ 
ing  and  disconnect  substantially  aggravated  his  mental  illness  and  triggered 
several  severe  depressive  episodes. 

In  sum,  there  is  ample  evidence  to  support  the  jury’s  verdict  on  Woller¬ 
sheim’s  claim  for  intentional  infliction  of  emotional  distress.  This,  however, 
does  not  conclude  our  inquiry.  As  we  discuss  below,  WQjlersheim’s  action 
may  nonetheless  be  barred  if  we  conclude  the  Churches  conduct  was  pro¬ 
tected  under  the  free  exercise  clause  of  the  First  Amendment. 
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II.  Constitutional  Religious  Freedom  Guaranties  Do  Not 
Immunize  Scientology  From  Liability  for  Any  of  the 
Actions  on  Which  Wollersheim’s  Intentional  Infliction  of 

Emotional  Injury  Cause  of  Action  Is  Based 

Scientology  asserts  all  four  courses  of  conduct  comprising  the  intentional 
infliction  claim  are  forms  of  religious  expression  protected  by  the  freedom 
of  religion  clauses  of  the  United  States  and  California  Constitutions.  We 
conclude  some  would  not  be  protected  religious  activity  even  if  Woller- 
sheim  freely  participated.  We  further  conclude  none  of  these  courses  of 
conduct  qualified  as  protected  religious  activity  in  Wollersheim’s  case.  Here 
they  occurred  in  a  coercive  atmosphere  appellant  created  through  threats  of 
retribution  against  those  who  would  leave  the  organization.  To  explain  our 
conclusions  it  is  necessary  to  examine  the  parameters  and  rationale  of  the 
religious  freedom  provisions  in  some  depth. 

A.  The  Basic  Principles  of  the  “ Free  Exercise"  Clause 

Religious  freedom  is  guaranteed  American  citizens  in  just  16  words  in  the 
First  Amendment.  “Congress  shall  make  no  law  respecting  an  establish¬ 
ment  of  religion,  or  prohibiting  the  free  exercise  thereof;  .  .  .  “  (U.S.  Const., 
Amend.  I,  italics  added.)1 

When  it  wls  adopted,  the  First  Amendment  only  applied  to  the  federal 
government,  not  the  states.  (U.S.  Const.,  1st  Amend.  ["Congress  shall  make 
no  law  .  .  .  ],  italics  added;  see  Permoli  v.  First  Municipality  (1 845)  44  U.S. 
589,  609  [11  L.Ed.  739,  748].)  However,  following  ratification  of  the  Four¬ 
teenth  Amendment,  the  First  Amendment  protections  became  enforceable 
against  the  states  via  the  Fourteenth  Amendment’s  due  process  clause. 
(California  v.  Grace  Brethren  Church  (1982)  457  U.S.  393,  396,  fn.  1  [73 
L.Ed. 2d  93,  99,  102  S.Ct.  2498];  Everson  v.  Board  of  Education  (1947)  330 
U.S.  1,  8  [91  L.Ed.  711,  719,  67  S.Ct.  504,  168  A.L.R.  1392].) 

(3)  “[T]he  application  of  tort  law  to  activities  of  a  church  or  its  adher¬ 
ents  in  their  furtherance  of  their  religious  belief  is  an  exercise  of  state  power. 
When  the  imposition  of  liability  would  result  in  the  abridgement  of  the  right 
to  free  exercise  of  religious  beliefs,  recovery  in  tort  is  barred.”  (Paul  v. 
Watchtower  Bible  &  Tract  Soc.  of  New  York  (9th  Cir.  1987)  819  F.2d  875, 
880;  accord  Molko  v.  Holy  Spirit  Assn.  (1988)  46  Cal.3d  1092,  1114  [252 
CaI.Rptr.  122,  762  P.2d  46]  [  judicial  sanctioning  of  tort  recovery  consti- 

All  discussion  in  this  opinion  as  to  the  freedom  of  religion  provisions  of  the  United  States 

Constitution  applies  also  to  appellant’s  claims  under  article  I,  section  4  of  the  California  Con¬ 
stitution  which  guarantees  “[f]ree  exercise  and  enjoyment  of  redigitm  without  discrimination 
or  preference.” 
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tutes  state  action  sufficient  to  invoke  the  same  constitutional  protections 
applicable  to  statutes  and  other  legislative  actions”];  see  New  York  Times 
Co.  v.  Sullivan  (1964)  376  U.S.  254,  277  [1 1  L.Ed.2d  686,  705-705,  84  S.Ct 
710,  95  A.L.R.2d  1412].) 


As  can  be  seen,  the  First  Amendment  creates  two  very  different  protec¬ 
tions.  The  “establishment  clause”— actually  an  “arm-establishment  clause” 
guarantees  us  the  government  will  not  use  its  resources  to  impose  religion 
on  us.  The  free  exercise  clause,”  on  the  other  hand,  guarantees  us  govern¬ 
ment  will  not  prevent  its  citizens  from  pursuing  any  religion  we  choose. 


The  establishment  clause  comes  into  play  when  a  government  policy 
has  the  effect  of  promoting  religion — as  by  financing  religious  schools  or 
requiring  religious  prayers  in  public  schools,  and  the  like.  These  policies 
violate  the  establishment  clause  unless  they  survive  a  three-part  test.  They 
must  have  a  secular  purpose.  Their  primary  effects  must  be  ones  which 
neither  advance  nor  inhibit  religion.  And  they  must  avoid  any  excessive 
entanglements  with  religion.  ( Lemon  v.  Kurtzman  (1971)  403  U.S.  602,  612- 
613  [29  L.Ed.2d  745,  755-756,  91  S.Ct.  2105];  see  also  Committee  for  Public 
Education  v.  Nyquist  (1973)  413  U.S.  756,  773  [37  L.Ed.2d  948,  963,  93 
S.Ct.  2955];  Abington  §chool  Dist.  v.  Schempp  (1963)  374  U.S.  203,  222' [10 
L.Ed.2d  844,  858,  83  S.Ct.  1560].)  The  “free  exercise  clause,”  in  contrast  to 
the  establishment  clause,  was  adopted  without  debate  or  comment  when 
the  First  Congress  deliberated  the  Bill  of  Rights.  (Malbin,  Religion  and 
Politics;  The  Intentions  of  the  Authors  of  the  First  Amendment  (1976).) 
Thus  the  courts  have  turned  to  other  writings  by  those  responsible  for  the 
Bill  of  Rights,  especially  James  Madison  and  Thomas  Jefferson,  to  divine 
the  meaning  of  “free  exercise  of  religion.” 


(4)  The  subsequent  cases  interpreting  these  four  words  make  it  clear 
that  while  the  free  exercise  clause  provides  absolute  protection  for  a  per¬ 
son’s  religious  beliefs,  it  provides  only  limited  protection  for  the  expression 
of  those  beliefs  and  especially  actions  based  on  those  beliefs.  (Cantwell  v 
Connecticut  (1940)  310  U.S.  296,  303-304  [84  L.Ed.  1213,  1217-1218,  60 
S.Ct.  900,  128  A.L.R.  1352].)  Freedom  of  belief  is  absolutely  guaranteed; 
freedom  of  action  is  not.  Thus  government  cannot  constitutionally  burden 
any  belief  no  matter  how  outlandish  or  dangerous.  But  in  certain  circum¬ 
stances  it  can  burden  an  expression  of  belief  which  adversely  affects  sig¬ 
nificant  societal  interests.  To  do  so,  the  burden  on  belief  must  satisfy  a  four- 
part  test.  First,  the  government  must  be  seeking  to  further  ^important— 
and  some  opinions  suggest  a  compelling— state  interest.  Second,  the  burden 
on  expression  must  be  essential  to  further  this  state  interest.  Third,  the  type 
and  level  of  burden  imposed  must  be  the  minimum  required  to  achieve  the 
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state  interest.  Finally,  the  measure  imposing  the  burden  must  apply  to 
everyone,  not  merely  to  those  who  have  a  religious  belief;  that  is,  it  may  not 
discriminate  against  religion. 

A  straightforward  exposition  of  three  prongs  of  this  test  is  found  in 
United  States  v.  Lee  (1982)  455  U.S.  252,  257-258  [71  L.Ed.2d  127,  132,  102 
S.Ct.  1051]  where  the  Supreme  Court  held:  “The  state  may  justify  a  limita¬ 
tion  on  religious  liberty  by  showing  that  it  is  essential  to  accomplish  an 
overriding  governmental  interest.  (Citations  omitted.)”  All  four  are  men¬ 
tioned  in  Braunfeld  v.  Brown  (1961)  366  U.S.  599,  607  [6  L.Ed.2d  563,  568- 
569,  81  S.Ct.  1144]:  “If  the  purpose  or  effect  of  a  law  is  to  impede  the 
observance  of  one  or  all  religions  or  is  to  discriminate  invidiously  between 
religions,  that  law  is  constitutionally  invalid  ....  But  if  the  State  regulates 
conduct  by  enacting  a  general  law  within  its  power,  the  purpose  and  effect 
of  which  is  to  advance  the  State’s  secular  goals,  the  statute  is  valid  despite 
its  indirect  burden  on  religious  observance  unless  the  State  may  accomplish 
its  purpose  by  means  which  do  not  impose  such  a  burden.”  (See  also 
Thomas  v.  Review  Bd.,  Ind.  Empl.  Sec.  Div.  (1981)  450  U.S.  707,  717-718 
[67  L.Ed.2d  624,  633-634,  101  S.Ct.  1425];  Wisconsin  v.  Yoder  (1972)  406 
U.S.  205,  220  [32  L.Ed.2d  15,  28,  92  S.Ct.  1526];  Gillette  v.  United  States 
(1971)  401  U.S.  437,  462  [28  L.Ed.2d  168,  187-188,  91  S.Ct.  828];  Sherbert 
v.  Verner  (1963)  374  U.S.  398,  402-403  [10  L.Ed.2d  965,  969-970,  83  S.Ct. 
1790];  Cantwell  v.  Connecticut,  supra,  310  U.S.  at  pp.  304-305  [84  L.Ed.2d 
at  pp.  1218-12J9].) 

A  review  of  the  Supreme  Court’s  “free  exercise”  rulings  also  makes  it 
apparent  the  four  critical  factors  are  interrelated.  Roughly  speaking,  the 
heavier  the  burden  the  government  imposes  on  the  expression  of  belief  and 
the  more  significant  the  particular  form  of  expression  which  is  burdened, 
the  more  important  the  state  interest  must  be.  Or  to  put  it  the  other  way 
around,  the  more  important  the  interest  the  state  seeks  to  further,  the 
heavier  the  burden  it  can  constitutionally  impose  on  the  more  important 
forms  of  expressing  religious  belief.  Thus,  only  the  most  compelling  of  state 
interests — such  as  the  preservation  of  life  or  of  the  state  itself — will  justify 
an  outright  ban  on  an  important  method  of  expressing  a  religious  belief. 
(See,  e.g.,  Reynolds  v.  United  States  (1878)  98  U.S.  145,  164  [25  L.Ed.  244, 
249]  [polygamy  can  be  outlawed  even  though  a  central  religious  tenet  of  the 
Mormon  religion  because  it  “has  always  been  odious  among  the  northern 
and  western  nations  of  Europe,  .  .  .  and  from  the  earliest  history  of  En¬ 
gland  has  been  treated  as  an  offence  against  society .”  (Italics  added.)];  Prince 
v.  Massachusetts  (1944)  321  U.S.  158,  170  [88  L.Ed.  645,  654-655,  64  S.Ct. 
438]  [parents  can  be  prohibited  from  allowing  their  qhildren  to  distribute 
religious  literature  even  though  this  is  a  religious  duty  Required  in  order  to 
avoid  “everlasting  destruction  at  Armageddon”  where  necessary  to  protect 
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the  health  and  safety  of  youth];  Jacobson  v.  Massachusetts  (1905)  197  U.S. 
11,  26  [49  L.Ed.  643,  649-650,  25  S.Ct.  358]  [adults  and  children  can  be 
compelled  to  be  vaccinated  for  communicable  diseases  even  though  their 
religious  beliefs  oppose  vaccination  because  as  was  observed  in  Prince  v. 
Massachusetts,  supra,  321  U.S.  at  pp.  166-167  (88  L.Ed.  at  p.  653),  4‘[T]he 
right  to  practice  religion  freely  does  not  include  liberty  to  expose  the  com¬ 
munity  or  the  child  to  communicable  disease  or  the  latter  to  ill  health  or 
death”].) 


But  a  less  significant  state  interest  may  be  enough  where  the  burden  is 
less  direct  or  the  form  of  expression  less  central  to  the  exercise  of  the 
particular  religion.  (See,  e.g.,  Goldman  v.  Weinberger  (1986)  475  U.S.  503, 
509-510  [89  L.Ed. 2d  478,  485-486,  106  S.Ct.  1310]  where  the  military’s 
apparently  rather  marginal  interest  in  absolutely  uniform  attire  was  enough 
to  justify  an  outright  ban  against  a  Jewish  officer’s  apparently  rather  mar¬ 
ginal  form  of  religious  expression  in  wearing  a  yarmulke  [a  religious  cap] 
indoors.)  In  Bowen  v.  Roy  (1986)  476  U.S.  693  [90  L.Ed.2d  735,  106  S.Ct. 
2147],  disapproved  on  other  grounds  in  Hobbie  v.  Unemployment  Appeals 
Commission  (1987)  480  U.S.  136,  141  [94  L.Ed.2d  190,  197-198,  107  S.Ct. 
1046],  the  U.S.  Supreme  Court  found  the  federal  government’s  interest  in 
administrative  convenience  in  preventing  fraud  in  a  benefit  program  was 
enough  to  ji/stify  the  minimal  burden  of  denying  benefits  to  those  who 
because  of  religious  beliefs  refuse  to  obtain  and  reveal  social  security  num¬ 
bers.  ( Braunfeld  v.  Brown,  supra,  366  U.S.  599,  605  [6  L.Ed. 2d  563,  567] 
[governmental  interest  in  prohibiting  economic  activity  on  Sundays  is 
enough  to  justify  imposing  the  burden  of  an  economic  loss  on  those  ortho¬ 
dox  Jews  who  choose  to  exercise  their  religious  belief  that  they  not  work  on 
Saturdays  and  thus  lose  two  rather  than  only  one  day’s  opportunity  to  earn 
money.  [T]he  case  before  us  .  .  .  does  not  make  unlawful  any  religious 
practices  of  appellants;  the  Sunday  law;  simply  regulates  a  secular  activity 
and,  as  applied  to  appellants,  operates  so  as  to  make  the  practice  of  their 
religious  beliefs  more  expensive ”],  italics  added.) 


We  now  apply  the  above  principles  to  the  four  courses  of  conduct  alleged 
in  Wollersheim  s  intentional  infliction  of  emotional  injury  cause  of  ac¬ 
tion.  (5)  To  be  entitled  to  constitutional  protection  under  the  freedom  of 
religion  clauses  any  course  of  conduct  must  satisfy  three  requirements. 
First,  the  system  of  thought  to  which  the  course  of  conduct  relates  must 
qualify  as  a  religion,  not  a  philosophy  or  science  or  personal  preference. 
Thus,  it  is  unlikely  a  psychiatrist  could  successfully  shield  himself  from 
malpractice  by  asserting  he  was  merely  practicing  fchV  “religion”  of  psycho¬ 
therapy  and  following  the  “religious”  teachings  of  Freud  and  Jung.  Second, 
the  course  of  conduct  must  qualify  as  an  expression  of  that  religion  and  not 
just  an  activity  that  religious  people  happen  to  be  doing.  Thus,  driving  a 
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Sunday-school  bus  does  not  constitute  a  religious  practice  merely  because 
the  bus  is  owned  by  a  religion,  the  driver  is  an  ordained  minister  of  the 
religion,  and  the  bus  is  taking  church  members  to  a  religious  ceremony.  (See 
Malloy  v.  Fong  (1951)  37  Cal.2d  356,  373  [232  P.2d  241]  [religious  organi¬ 
zation  held  liable  for  employee’s  negligent  driving];  Meyers  v.  S.  W.  Reg. 
Con.  Ass'n.  of  Seventh  Day  Adv.  (1956)  230  La.  310  [88  So. 2d  381,  386] 
[First  Amendment  does  not  bar  minister’s  workers’  compensation  action 
against  church  for  injuries  arising  from  auto  accident  which  occurred  when 
minister  was  traveling  to  church  conference].)  And,  third,  the  religious 
expression  must  not  inflict  so  much  harm  that  there  is  a  compelling  state 
interest  in  discouraging  the  practice  which  outweighs  the  values  served  by 
freedom  of  religion.  Thus,  the  fact  polygamy  was  a  central  practice  of  the 
Mormon  religion  was  not  enough  to  qualify  it  for  constitutional  protection 
from  state  governments  which  desired  to  ban  this  practice. 

This  means  we  must  first  ask  three  questions  as  to  each  of  the  four 
courses  of  conduct  Wollersheim  alleged  against  Scientology.  (1)  Does  Scien¬ 
tology  qualify  as  a  religion?  (2)  If  so,  is  the  course  of  conduct  at  issue  an 
expression  of  the  religion  of  Scientology?  (3)  If  it  is,  does  the  public  never¬ 
theless  have  a  compelling  secular  interest  in  discouraging  this  course  of 
conduct  even  though  it  qualifies  as  a  religious  expression  of  the  Scientology 
religion?  After  ^answering  these  three  questions,  however,  the  special  cir¬ 
cumstances  of  this  case  require  us  to  ask  a  fourth.  Did  Wollersheim  partici¬ 
pate  in  this  course  of  conduct  voluntarily  or  did  Scientology  coerce  his 
continued  participation  through  the  threat  of  serious  sanctions  if  he  left  the 
religion? 

The  threshold  question  for  all  four  courses  of  conduct  is  whether  Scien¬ 
tology  qualifies  as  a  religion.  As  will  be  recalled,  at  the  law-and-motion 
stage,  a  judge  granted  summary  adjudication  on  this  issue.  That  court  ruled 
Scientology  indeed  was  a  religion.  And  at  the  trial  stage,  another  judge 
reinforced  this  ruling  by  submitting  the  case  to  the  jury  with  an  instruction 
that  Scientology  is  a  religion. 

As  a  result  of  the  law-and-motion  judge’s  decision  on  this  question, 
evidence  was  not  introduced  at  trial  on  the  specific  issue  of  whether  Scien¬ 
tology  is  a  religion.  Given  that  vacuum  of  information,  it  would  be  pre¬ 
sumptuous  of  this  court  to  attempt  a  definitive  decision  on  this  vital  ques¬ 
tion.  We  note  other  appellate  courts  have  observed  this  remains  a  very  live 
and  interesting  question.  (See  Founding  Church  of  Scientology  v.  United 
States  (D.C.  Cir.  1969)  409  F.2d  1146,  1160-1161  (M3  App.D.C.  229,  13 
A.L.R.Fed.  721];  Founding  Church  of  Scientology  y.  Webster  (D.C.  Cir. 
1986)  802  F.2d  1448,  1451  [256  App.D.C.  54]  [“whether  Scientology  is  a 
religious  organization,  a  for-profit  private  enterprise,  or  something  far  more 
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extraordinary  [is]  an  intriguing  question  that  this  suit  does  not  call  upon  us 
to  examine  .  .  .  However,  we  have  no  occasion  to  go  beyond  a  review 
of  the  summary  adjudication  decision  the  trial  court  reached  at  the  law-and- 
motion  stage.  In  reviewing  this  decision,  we  find  that  on  the  evidence  before 
the  court  the  judge  properly  ruled  Scientology  qualifies  as  a  religion  within 
the  meaning  of  the  freedom  of  religion  clauses  of  the  United  States  and 
California  Constitutions. 

This  brings  us  to  the  remaining  three  questions  as  to  each  of  the  four 
courses  of  conduct:  Is  the  conduct  a  “religious  practice”?  If  so,  is  there  a 
compelling  secular  interest  in  requiring  compensation  for  the  injuries  attrib¬ 
utable  to  that  practice?  If  the  constitutional  immunity  is  not  overridden  by 
a  compelling  state  interest  in  the  ordinary  situation,  is  it  nevertheless 
stripped  away  here  because  the  religion  coerced  the  injured  member  into 
continuing  his  participation  in  the  practice? 

(6)  B.  Even  Assuming  the  Retributive  Conduct  Sometimes  Called 

“ Fair  Game"  Is  a  Core  Practice  of  Scientology  It  Does  Not  Qualify 

for  Constitutional  Protection 

As  we  have  leen,  not  every  religious  expression  is  worthy  of  constitution¬ 
al  protection.  To  illustrate,  centuries  ago  the  inquisition  was  one  of  the  core 
religious  practices  of  the  Christian  religion  in  Europe.  This  religious  prac¬ 
tice  involved  torture  and  execution  of  heretics  and  miscreants.  (See  general¬ 
ly  Peters,  Inquisition  (1988);  Lea,  The  Inquisition  of  the  Middle  Ages 
(1961).)  Yet  should  any  church  seek  to  resurrect  the  inquisition  in  this 
country  under  a  claim  of  free  religious  expression,  can  anyone  doubt  the 
constitutional  authority  of  an  American  government  to  halt  the  torture  and 
executions?  And  can  anyone  seriously  question  the  right  of  the  victims  of 
our  hypothetical  modern  day  inquisition  to  sue  their  tormentors  for  any 
injuries — physical  or  psychological — they  sustained? 

We  do  not  mean  to  suggest  Scientology’s  retributive  program  as  de¬ 
scribed  in  the  evidence  of  this  case  represented  a  full-scale  modern  day 
‘inquisition.”  Nevertheless,  there  are  some  parallels  in  purpose  and  effect. 
“Fair  game”  like  the  “inquisition”  targeted  “heretics”  who  threatened  the 
dogma  and  institutional  integrity  of  the  mother  church.  Once  “proven”  to 
be  a  “heretic,”  an  individual  was  to  be  neutralized.  In  medieval  times 
neutralization  often  meant  incarceration,  torture,  andvdeath.  (Peters,  Inqui¬ 
sition,  supra,  pp.  57,  65-67,  87,  92-94,  98,  117-118,  123-434;  Lea,  The  Inqui¬ 
sition  of  the  Middle  Ages,  supra,  pp.  181,  193-202,  232-236,  250-264,  828- 
829.)  As  described  in  the  evidence  at  this  trial  the  “fair  game”  policy 
neutralized  the  “heretic”  by  stripping  this  person  of  his  or  her  economic, 
political  and  psychological  power.  (See,  e.g Allard  v.  Church  of  Scientology 
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(1976)  58  Cal.App.3d  439,  444  [129  Cal.Rptr.  797]  [former  church  member 
falsely  accused  by  Church  of  grand  theft  as  part  of  “fair  game”  policy, 
subjecting  member  to  arrest  and  imprisonment].) 

In  the  instant  case,  at  least,  the  prime  focus  of  the  “fair  game”  campaign 
was  against  the  “heretic”  Wollersheim’s  economic  interests.  Substantial 
evidence  supports  the  inference  Scientology  set  out  to  ruin  Wollersheim’s 
photography  enterprise.  Scientologists  who  worked  in  the  business  were 
instructed  to  resign  immediately.  Scientologists  who  were  customers  were 
told  to  stop  placing  orders  with  the  business.  Most  significantly,  those  who 
owed  money  for  previous  orders  were  instructed  to  renege  on  their  pay¬ 
ments.  Although  these  payments  actually  were  going  to  a  factor  not  Woller- 
sheim,  the  effect  was  to  deprive  Wollersheim  of  the  line  of  credit  he  needed 
to  continue  in  business. 

Appellant  argues  these  “fair  game”  practices  are  protected  religious  ex¬ 
pression.  They  cite  to  a  recent  Ninth  Circuit  case  upholding  the  constitu¬ 
tional  right  of  the  Jehovah’s  Witness  Church  and  its  members  to  “shun” 
heretics  from  that  religion  even  though  the  heretics  suffer  emotional  injury 
as  a  result.  (Paul  v.  Watchtower  Bible  &  Tract  Soc.  of  New  York,  supra,  819 
F.2d  875.)  In  this  case  a  former  Jehovah’s  Witness  sued  the  church  and 
certain  church  Readers  for  injuries  she  claimed  to  have  suffered  when  the 
church  ordered  all  other  church  members  to  “shun”  her.  In  the  Jehovah 
Witness  religion,  “shunning”  means  church  members  are  prohibited  from 
having  any  contact  whatsoever  with  the  former  member.  They  are  not  to 
greet  them  or  conduct  any  business  with  them  or  socialize  with  them  in  any 
manner.  Thus,  there  was  a  clear  connection  between  the  religious  practice 

“shunning”  and  Ms.  Paul’s  emotional  injuries.  Nonetheless,  the  trial 
court  dismissed  her  case.  The  Ninth  Circuit  affirmed  in  an  opinion  which 
expressly  held  “shunning”  is  a  constitutionally  protected  religious  practice. 

‘  [T]he  defendants,  .  .  .  possess  an  affirmative  defense  of  privilege — a  de¬ 
fense  that  permits  them  to  engage  in  the  practice  of  shunning  pursuant  to 
their  religious  beliefs  without  incurring  tort  liability.”  (Id.  at  p.879.) 

We  first  note  another  appellate  court  has  taken  the  opposite  view  on  the 
constitutionality  of  “shunning.”  (Bear  v.  Reformed  Mennonite  Church 
(1975)  462  Pa.  330  [341  A. 2d  105].)  In  this  case  the  Pennsylvania  Supreme 
Court  confronted  a  situation  similar  to  Paul  v.  Watchtower  Bible  &  Tract 
Soc.  of  New  York.  The  plaintiff  was  a  former  member  of  the  Mennonite 
Church.  He  was  excommunicated  for  criticizing  the  church.  Church  leaders 
ordered  that  all  members  must  “shun  the  plaintiff.^1. As  a  result,  both  his 
business  and  family  collapsed.  The  appellate  court  reversed  the  trial  court  s 
dismissal  of  the  action,  holding:  “In  our  opinion,  thdcomplaint,  .  .  .  raises 
issues  that  the  ‘shunning’  practice  of  appellee  church  and  the  conduct  of  the 
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individuals  may  be  an  excessive  interference  within  areas  of  ‘paramount 
state  concern,’  i.e.,  the  maintenance  of  marriage  and  family  relationship, 
alienation  of  affection,  and  the  tortious  interference  with  a  business  relation¬ 
ship,  which  the  courts  of  this  Commonwealth  may  have  authority  to  regu¬ 
late,  even  in  light  of  the  ‘Establishment’  and  ‘Free  Exercise’  clauses  of  the 
First  Amendment.”  (. Bear  v.  Reformed  Mennonite  Church,  supra,  341  A. 2d 
at  p.  107,  italics  in  original.) 

We  observe  the  California  Supreme  Court  has  cited  with  apparent  ap¬ 
proval  the  viewpoint  on  ‘‘shunning”  expressed  in  Bear  v.  Mennonite 
Church,  supra,  rather  than  the  one  adopted  in  Paul  v.  Watchtower  Bible  & 
Tract  Soc.  of  New’  York,  supra.  (See  Molko  v.  Holy  Spirit  Assn.,  supra,  46 
Cal. 3d  1092,  1114.)  But  even  were  Paul  v.  Watchtower  Bible  &  Tract  Soc.  of 
New  York  the  law  of  this  jurisdiction  it  would  not  support  a  constitutional 
shield  for  Scientology’s  retribution  program.  In  the  instant  case  Scientology 
went  far  beyond  the  social  “shunning”  of  its  heretic,  Wollersheim.  Substan¬ 
tial  evidence  supports  the  conclusion  Scientology  leaders  made  the  deliber¬ 
ate  decision  to  ruin  Wollersheim  economically  and  possibly  psychologically. 
Unlike  the  plaintiff  in  Paul  v.  Watchtower  Bible  &  Tract  Soc.  of  New  York, 
Wollersheim  did  not  suffer  his  economic  harm  as  an  unintended  byproduct 
of  his  former  religionists’  practice  of  refusing  to  socialize  with  him  any 
more.  Instead  he  was  bankrupted  by  a  campaign  his  former  religionists 
carefully  designed*  with  the  specific  intent  it  bankrupt  him.  Nor  was  this 
campaign  limited  to  means  which  are  arguably  legal  such  as  refusing  to 
continue  working  at  Wollersheim’s  business  or  to  purchase  his  services  or 
products.  Instead  the  campaign  featured  a  concerted  practice  of  refusing  to 
honor  legal  obligations  Scientologists  owed  Wollersheim  for  services  and 
products  they  already  had  purchased. 

If  the  Biblical  commandment  to  render  unto  Caesar  what  is  Caesar’s  and 
to  render  unto  God  what  is  God’s  has  any  meaning  in  the  modern  day  it  is 
here.  Nothing  in  Paul  v.  Watchtower  Bible  &  Tract  Soc.  of  New  York  or  any 
other  case  we  have  been  able  to  locate  even  implies  a  religion  is  entitled  to 
constitutional  protection  for  a  campaign  deliberately  designed  to  financially 
ruin  anyone — whether  a  member  or  nonmember  of  that  religion.  Nor  have 
we  found  any  cases  suggesting  the  free  exercise  clause  can  justify  a  refusal  to 
honor  financial  obligations  the  state  considers  binding  and  legally  enforce¬ 
able.  One  can  only  imagine  the  utter  chaos  that  could  overtake  our  econo¬ 
my  if  people  who  owed  money  to  others  were  entitled  to  assert  a  freedom  of 
religion  defense  to  repayment  of  those  debts.  It  is  not  unlikely  the  courts 
would  soon  be  flooded  with  debtors  who  claimed  their  Religion  prohibited 
them  from  paying  money  they  owed  to  others.  K 

\ 

We  are  not  certain  a  deliberate  campaign  to  financially  ruin  a  former 
member  or  the  dishonoring  of  debts  owed  that  member  qualify  as  “religious 
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practices”  of  Scientology.  But  if  they  do,  we  have  no  problem  concluding 
the  state  has  a  compelling  secular  interest  in  discouraging  these  practices. 
(See  pp.  884-886,  supra.)  Accordingly,  we  hold  the  freedom  of  religion 
guaranties  of  the  United  States  and  California  Constitutions  do  not  immun¬ 
ize  these  practices  from  civil  liability  for  any  injuries  they  cause  to  “targets” 
such  as  Wollersheim. 

C.  “ Auditing ”  Is  a  Constitutionally  Protected  Religious  Practice 

Where  It  Is  Conducted  in  a  Noncoercive  Environment  But  Is  Not 

Protected  Where  Conducted  Under  a  Threat  of  Economic, 

Psychological  and  Political  Retribution  as  It  Was  Here 

Auditing  is  a  process  of  one-on-one  dialogue  between  a  Scientology  “au¬ 
ditor”  and  a  Scientology  student.  The  student  ordinarily  is  connected  to  a 
crude  lie  detector,  a  so-called  “E-Meter.”  The  auditor  asks  probing  ques¬ 
tions  and  notes  the  student’s  reactions  as  registered  on  the  E-Meter. 

Through  the  questions,  answers,  and  E-meter  readings,  the  auditor  seeks 
to  identify  the  student’s  “n-grams”  or  “engrams.”  These  “engrams”  are 
negative  feelings,  attitudes,  or  incidents  that  act  as  blockages  preventing 
people  from  realizing  their  full  potential  and  living  life  to  the  fullest.  Since 
Scientology  holds  the  view  people  actually  have  lived  many  past  lives  over 
millions  of  years^they  carry  “engrams”  accumulated  during  those  past  lives 
as  well  as  some  from  their  present  ones.  Once  the  auditor  identifies  an 
“engram”  the  auditor  and  the  student  work  to  surface  and  eliminate  it.  The 
goal  is  to  identify  and  eliminate  all  the  student’s  engrams  so  he  or  she  can 
achieve  the  state  of  “clear.”  Students  can  pass  through  several  levels  of 
“auditing”  en  route  to  ever  higher  states  of  “clear.” 

Auditing  performs  a  similar  function  for  Scientology  as  sermons  and 
other  forms  of  mass  persuasion  do  for  many  religions.  In  those  religions, 
ministers,  priests  or  other  clergy  preach  to  the  multitude  in  order  to  bring 
their  adherents  into  line  with  the  religion’s  principles.  Scientology  instead 
emphasizes  a  one-on-one  approach — the  “auditing”  process — to  accomplish 
the  same  purpose. 

At  the  law-and-motion  stage,  the  trial  court  granted  summary  adjudica¬ 
tion  that  “auditing”  is  a  “religious  practice”  of  Scientology.  Once  again,  our 
review  of  the  trial  court  decision  reveals  that  on  the  basis  of  the  evidence 
before  the  court  on  that  occasion,  the  ruling  is  correct.  Thus  for  purposes  of 
this  appeal  we  find  “auditing”  qualifies  as  a  “religious  practice”  just  as 
Scientology  qualifies  as  a  “religion.” 

* 

(7)  Having  found  for  purposes  of  this  appeal  that  Scientology  is  a  reli¬ 
gion  and  auditing  is  a  religious  practice,  we  must  next  a£k  whether  the  state 
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has  a  compelling  interest  in  awarding  compensation  for  any  harm  audit¬ 
ing  may  cause  which  outweighs  the  values  served  by  the  religious  expression 
guaranties  of  the  Constitution. 


We  first  note  we  have  already  held  there  was  substantial  evidence  to 
support  a  jury  finding  that  what  happened  during  the  “auditing”  process, 
along  with  Scientology’s  other  conduct  toward  Wollersheim,  caused  this 
particular  adherent  serious  emotional  injury.  We  further  found  substantial 
evidence  Scientology  leaders  were  aware  of  Wollersheim’s  psychological 
weakness  and  yet  continued  practices  during  auditing  sessions  which  caused 
the  kinds  of  psychological  stress  that  led  to  his  mental  breakdown.  Thus, 
there  is  adequate  proof  the  religious  practice  of  auditing  caused  real  harm  in 
this  instance  to  this  individual  and  that  appellant’s  outrageous  conduct 
caused  that  harm.  Furthermore,  there  is  sufficient  evidence  to  support  a 
conclusion  that  despite  its  knowledge  auditing  was  aggravating  Woller¬ 
sheim’s  serious  psychological  problems  appellants  deliberately  insisted  he 
not  seek  help  from  professional  psychotherapists.  None  of  this,  however, 
means  auditing  represents  such  a  threat  of  harm  to  society  that  the  state  has 
a  compelling  interest  in  awarding  compensation  which  overcomes  the  val¬ 
ues  served  by  the  religious  expression  guaranties  of  the  Constitution. 


To  better  understand  why  we  conclude  voluntary  auditing  may  be  entitled 
to  immunity  from  liability  for  the  emotional  injuries  it  causes,  consider 
some  analogies.  Assume  Wollersheim  were  not  a  former  Scientologist,  but  a 
former  follower  of  one  of  the  scores  of  Christian  denominations.  Further 
assume  he  sued  on  grounds  a  preacher’s  sermons  filled  him  with  such 
feelings  of  inferiority  and  guilt  his  manic-depressive  condition  was  aggravat¬ 
ed  to  the  same  degree  Wollersheim  contends  auditing  aggravated  his  mental 
illness  in  this  case.  Or  assume  another  Wollersheim  sued  another  church  for 
a  similar  emotional  injury  on  grounds  his  mental  illness  had  been  triggered 
by  what  a  cleric  told  him  about  his  sins  during  a  confession— or  series  of 
confessions.  It  is  one  of  the  functions  of  many  religions  to  “afflict  the 
comfortable”— to  deliberately  generate  deep  psychological  discomfort  as  a 
means  of  motivating  “sinners”  to  stop  “sinning.”  Whether  by  “hell  fire  and 
damnation”  preaching,  “speaking  in  tongues,”  private  chastising,  or  a  host 

of  subtle  and  not  so  subtle  techniques  religion  seeks  to  make  us  better 
people. 


Man}  of  these  techniques  are  capable  of  inflicting  emotional  distress 
severe  enough  that  it  is  foreseeable  some  with  psychiatric  problems  will 
“crack”  or  be  driven  into  a  deep  depression.  But  the  Constitution  values  the 
good  religion  does  for  the  many  more  than  the  psychological  injury  it  may 
inflict  on  the  few.  Thus,  it  cannot  tolerate  lawsuits  whicti.-might  chill  reli¬ 
gious  practices  such  as  auditing,  “hell  fire  and  damnation”  preaching, 
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confessions,  and  the  like— where  the  only  harm  which  occurs  is  emotional 
injury  to  the  psychologically  weak. 

There  is  an  element  present  in  the  instant  case,  however,  that  reduces  the 
religious  value  of  the  “auditing”  practiced  on  Wollersheim  and  increases  its 
harm  to  the  community.  This  is  the  element  of  coercion.  Scientology,  unlike 
most  other  religions  or  organizations  claiming  a  religious  purpose,  uses 
various  sanctions  and  the  threat  of  sanctions  to  induce  continued  member¬ 
ship  in  the  Church  and  observance  of  its  practices.  These  sanctions  include 
“fair  game,”  “freeloader  debt”  and  even  physical  restraint.  There  was  noth¬ 
ing  in  the  evidence  presented  at  this  trial  suggesting  new  recruits  and  mem¬ 
bers  undergoing  lower-level  “auditing”  were  subject  to  sanctions  if  they 
decided  to  leave.  Nor  was  there  evidence  these  recruits  or  “lower  level” 
auditors  would  be  aware  any  program  of  sanctions  even  existed  and  thus 
might  be  intimidated  by  it.  But  there  was  evidence  others,  like  Wollersheim, 
who  rose  to  higher  levels  of  auditing  and  especially  those,  like  Wollersheim, 
who  became  staff  members— the  rough  equivalent  of  becoming  a  neophyte 
priest  or  minister — were  aware  of  these  sanctions  and  what  awaited  them  if 
they  chose  to  “defect.”  Thus,  their  continued  participation  in  “auditing” 
and  the  other  practices  of  Scientology  was  not  necessarily  voluntary. 

Wollersheim  was  familiar  with  the  whole  spectrum  of  sanctions  and 
indeed  was  the  target  of  some  during  and  after  his  affiliation  with  Scientolo¬ 
gy.  He  first  learned  of  one  of  these  forms  of  retribution,  “fair  game,”  in 
1970.  He  also  knew  that,  despite  the  Church’s  public  rejection  of  the  fair 
game  practice,  it  continued  to  use  fair  game  against  targeted  ex-Scientolo- 
gists  throughout  the  1970’s.  Under  Scientology’s  “fair  game”  policy,  some¬ 
one  who  threatened  Scientology  by  leaving  the  church  “may  be  deprived  of 
property  or  injured  by  any  means  by  a  Scientologist  ....  [The  targeted 
defector]  may  be  tricked,  sued  or  lied  to  or  destroyed. 

Wollersheim  feared  “fair  game”  would  be  practiced  against  him  if  he 
refused  further  auditing  and  left  the  Church  of  Scientology.  As  described  in 
the  previous  section,  those  fears  proved  to  be  accurate.  Scientology  leaders 
indeed  became  very  upset  by  his  defection  and  retaliated  against  his  busi¬ 
ness. 

But  “fair  game”  was  not  the  only  sanction  which  Scientology  held  over 
Wollersheim’s  head  during  his  years  as  an  “upper  level”  auditor  and  occa¬ 
sional  staff  member.  Scientology  also  used  a  tactic  called  “freeloader  debt” 
as  a  means  of  coercing  Wollersheim’s  continued  participatiofv-in  the  church 
and  obedience  to  its  practices.  “Freeloader  debt”  was  devised  by  Scientolo¬ 
gy  founder  L.  Ron  Hubbard  as  a  means  of  punishing  members  who,  inter 


“Freeloader  debt”  was  accumulated  when  a  staff  member  received 
Church  courses,  training  or  auditing  at  a  reduced  rate.  The  Church  main¬ 
tained  separate  records  which  listed  the  discounts  allowed.  If  the  member 
later  chose  to  leave,  he  or  she  was  presented  with  a  bill  for  the  difference 
between  the  full  price  normally  charged  to  the  public  and  the  price  original¬ 
ly  charged  to  the  member.2  A  person  who  stayed  in  the  Church  for  five 
years  could  easily  accumulate  a  “freeloader  debt”  of  between  $10,000  and 
$50,000.  Wollersheim  was  familiar  with  the  “freeloader  debt”  policy  as  well 
as  the  “fair  game”  policy.  He  also  knew  the  Church  was  recording  the 
courses  and  auditing  sessions  he  was  receiving  at  the  discounted  rate.  The 
threat  of  facing  that  amount  of  debt  represented  a  powerful  economic  sanc¬ 
tion  acting  to  coerce  continued  participation  in  auditing  as  the  core  reli¬ 
gious  practice  of  the  Church  of  Scientology. 

There  also  was  evidence  Wollersheim  accepted  some  of  his  auditing  un¬ 
der  threat  of  physical  coercion.  In  1974,  despite  his  repeated  objections, 
Wollersheim  was  irfduced  to  participate  in  auditing  aboard  a  ship  Scientolo¬ 
gy  maintained  as  part  of  its  Rehabilitation  Project  Force.  The  Church 
obtained  Wollersheim’s  attendance  by  using  a  technique  dubbed  “bait  and 
badger.”  As  the  name  suggests,  this  tactic  deployed  any  number  of  Church 
members  against  a  recalcitrant  member  who  was  resisting  a  Church  order. 
They  would  alternately  promise  the  “bait”  of  some  reward  and  “badger” 
him  with  verbal  scare  tactics.  In  the  instant  case,  five  Scientologists  “baited 
and  badgered”  Wollersheim  continuously  for  three  weeks  before  he  finally 
gave  in  and  agreed  to  attend  the  Rehabilitation  Project  Force. 


But  these  verbal  threats  and  psychological  pressure  tactics  were  only  the 
beginning  of  Wollersheim’s  ordeal.  While  on  the  ship,  Wollersheim  was 
forced  to  undergo  a  strenuous  regime  which  began  around  6  a.m.  and 
continued  until  1  a.m.  the  next  morning.  The  regime  included  mornings  of 
menial  and  repetitive  cleaning  of  the  ship  followed  by  an  afternoon  of  study 
or  coauditing.  The  evenings  were  spent  working  and  attending  meetings  or 
conferences.  Wollersheim  and  others  were  forced  to  sleep  in  the  ship’s  hole. 
A  total  of  30  people  were  stacked  9  high  in  this  hole  without  proper  ventila¬ 
tion.  During  his  six  weeks  under  these  conditions,  Wollersheim  lost  fifteen 
pounds.  \  ~ 

2  During  the  1970’s  a  staff  member  was  paid  approximately  $17  per  week  for  an  expected 
50  hours  of  work.  In  1973,  Wollersheim  earned  between  $10  to  $18  per  week  when  he 
worked  at  the  Celebrity  Center  as  a  staff  member.  This  salary  was  augmented  by  an  occasion¬ 
al  $10  bonus. 


alia,  chose  to  leave  the  Church  or  refused  to  disconnect  from  a  suppressive 
person. 
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Ultimately,  Wollersheim  felt  he  could  bear  the  regime  no  longer.  He 
attempted  to  escape  from  the  ship  because  as  he  testified  later:  “I  was  dying 
and  losing  my  mind.”  But  his  escape  effort  was  discovered.  Several  Scientol¬ 
ogy  members  seized  Wollersheim  and  held  him  captive.  They  released  him 
only  when  he  agreed  to  remain  and  continue  with  the  auditing  and  other 
“religious  practices”  taking  place  on  the  vessel. 

One  of  the  psychiatric  witnesses  testified  that  in  her  opinion  Woller- 
sheim’s  experience  on  the  ship  was  one  of  five  cataclysmic  events  underlying 
her  diagnosis  of  his  mental  illness  and  its  cause.  As  the  psychiatrist  report¬ 
ed,  following  this  incident,  Wollersheim  felt  the  Church  “broke  him.”  In 
any  event,  this  episode  demonstrated  the  Church  was  willing  to  physically 
coerce  Wollersheim  into  continuing  with  his  auditing.  Moreover  they  were 
willing  to  do  so  even  when  it  was  apparent  this  practice  was  causing  him 
serious  mental  distress  and  he  preferred  to  cease  or  at  least  suspend  this 
particular  religious  practice.  Not  only  was  the  particular  series  of  auditing 
sessions  on  the  ship  conducted  under  threat  of  physical  compulsion,  but  the 
demonstrated  willingness  to  use  physical  coercion  infected  later  auditing 
sessions.  The  fact  the  Church  was  willing  to  use  physical  coercion  on  this 
occasion  to  compel  Wollersheim’s  continued  participation  in  auditing  add¬ 
ed  yet  another  elen^ent  to  the  coercive  environment  under  which  he  took 
part  in  the  auditing  process. 

There  was  substantial  evidence  here  from  which  the  jury  could  have 
concluded  Wollersheim  was  subjecting  himself  to  auditing  because  of  the 
coercive  environment  with  which  Scientology  had  surrounded  him.  To 
leave  the  Church  or  to  cease  auditing  he  had  to  run  the  risk  he  would 
become  a  target  of  “fair  game,”  face  an  enormous  burden  of  “freeloader 
debt,”  and  even  confront  physical  restraint.  A  religious  practice  which  takes 
place  in  the  context  of  this  level  of  coercion  has  less  religious  value  than  one 
the  recipient  engages  in  voluntarily.  Even  more  significantly,  it  poses  a 
greater  threat  to  society  to  have  coerced  religious  practices  inflicted  on  its 
citizens. 

There  are  important  analogies  to  Molko  v.  Holy  Spirit  Assn.,  supra,  46 
Cal. 3d  1092.  In  Molko  the  California  Supreme  Court  held  a  religious  orga¬ 
nization  could  be  held  civilly  liable  for  using  deception  and  fraud  to  seduce 
new  recruits  into  the  church.-  In  that  case  the  church  concealed  from  new 

3 In  Molko ,  two  plaintiffs  brought  actions  against  the  Unification  Church  for,  inter  alia, 
fraud  and  intentional  infliction  of  emotional  distress  based  upon  the  Unification  Church’s  ini¬ 
tial  misrepresentations  concerning  its  religious  affiliation.  The  Supreme  Court  held  the  First 
Amendment  did  not  bar  the  plaintiffs’  claims  to  the  extent  they  were  ba£ed  upon  actual  coer¬ 
cive  conduct  by  the  Unification  Church  as  opposed  to  merely  the  threat  of  divine  retribution 
should  the  plaintiffs  leave. 


recruits  the  fact  they  were  enlisting  in  the  Unification  Church.  The  plaintiffs 
argued  the  Unification  Church  psychologically  and  physically  coerced  them 
into  accepting  the  Church  and,  therefore,  they  were  unable  to  refuse  formal¬ 
ly  joining  once  the  Church’s  true  identity  was  revealed.  (Id.  at  pp.  1108- 
1109.)  The  Supreme  Court  agreed  and  further  concluded  there  was  no 
constitutional  infirmity  to  bar  the  action. 

“We  conclude  .  .  .  that  although  liability  for  deceptive  recruitment 
practices  imposes  a  marginal  burden  on  the  Church’s  free  exercise  of  reli¬ 
gion,  the  burden  is  justified  by  the  compelling  state  interest  in  protecting 
individuals  and  families  from  the  substantial  threat  to  public  safety,  peace 
and  order  posed  by  the  fraudulent  induction  of  unconsenting  individuals 
into  an  atmosphere  of  coercive  persuasion.”  (46  Cal. 3d  at  p.  1118.) 
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Here  Scientology  used  coercion — “fair  game,”  “freeloader  debt,”  and  in 
this  instance,  at  least,  physical  restraint,  along  with  the  threat  one  or  more 
of  these  sanctions  will  be  deployed — to  prevent  its  members  from  leaving 
the  Church.  This  coercion  is  similar  to  the  coercion  found  in  Molko  and  far 
different  from  the  threat  of  divine  retribution  our  Supreme  Court  held  was 
nonactionable.  (46*Cal.3d  at  pp.  1120,  1122  [“To  the  extent  the  claims  are 
based  merely  on  threats  of  divine  retribution  if  [the  plaintiffs]  left  the 
church,  they  cannot  stand”].)  Instead,  Scientology  promised — and  in  this 
case  delivered — retribution  in  the  here  and  now. 

In  O'Moore  v.  Driscoll  (1933)  135  Cal.App.  770  [28  P.2d  438],  cited  with 
approval  by  the  California  Supreme  Court  in  Molko  v.  Holy  Spirit  Assn., 
supra,  46  Cal. 3d  1092,  1 1 14,  a  Catholic  priest  sued  a  Catholic  organization 
and  an  ordained  priest  for  false  imprisonment  when  the  plaintiff  was  re¬ 
strained  in  an  asylum  run  by  the  Catholic  Church  to  compel  his  confession 
to  criminal  acts.  The  practice  of  confessing  one’s  sins  is  an  established 
religious  practice  of  the  Catholic  church.  But  that  did  not  immunize  the 
defendants  from  liability  for  harm  the  plaintiff  suffered  where  the  religious 
practice  was  imposed  on  him  in  a  coercive  environment.  (Driscoll,  supra, 
135  Cal.App.  at  p.774.) 

In  the  instant  case  except  for  the  experience  on  the  ship  the  coercion  was 
more  subtle  than  physical  restraint.  Yet  the  threat  of  “fair  game”  and 
“freeloader  debt”  and  even  the  possibility  of  future  ^physical  restraint 
loomed  over  Wollersheim  whenever  he  contemplated  j.e*ying  Scientology 
and  terminating  auditing  or  the  other  practices  of  th$t  religion. 


It  is  not  only  the  acts  of  coercion  themselves — the  sabotage  of  Woller- 
sheim’s  business  and  the  episode  of  captivity  on  the  ship — which  are  action- 

able  These  acts  of  coercion  and  the  threat  nf  like  ante  mal'**  t r^hnrch\ 
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other  harmful  conduct  actionable  as  well.  No  longer  is  Wollersheim’s  con¬ 
tinued  participation  in  auditing  (or  for  that  matter,  his  compliance  with  the 
“disconnect”  order)  merely  his  voluntary  participation  in  Scientology’s  reli¬ 
gious  practices.  The  evidence  establishes  Wollersheim  was  coerced  into 
remaining  a  member  of  Scientology  and  continuing  with  the  auditing  pro¬ 
cess.  Constitutional  guaranties  of  religious  freedom  do  not  shield  such  con¬ 
duct  from  civil  liability.  We  hold  the  state  has  a  compelling  interest  in 
allowing  its  citizens  to  recover  for  serious  emotional  injuries  they  suffer 
through  religious  practices  they  are  coerced  into  accepting.  Such  conduct  is 
too  outrageous  to  be  protected  under  the  Constitution  and  too  unworthy  to 
be  privileged  under  the  law  of  torts. 

We  further  conclude  this  compelling  interest  outweighs  any  burden  such 
liability  would  impose  on  the  practice  of  auditing.  We  concede  as  the  Cali¬ 
fornia  Supreme  Court  did  in  Molko  that  allowing  tort  liability  for  this 
conduct  imposes  some  burden  on  appellants’  free  exercise  of  this  religion.* 4 
Despite  the  possibility  of  liability  Scientologists  can  still  believe  it  serves  a 
religious  purpose  to  impose  and  threaten  to  impose  various  sanctions  on 
staff  members  or  upper  level  auditors  who  might  leave  the  church  or  cease 
its  core  religious  practices.  But  it  does  place  a  burden  on  Scientologists 
should  they  act  on  that  belief.  Scientology  would  be  subject  to  possible 
monetary  loss  if  someone  suffers  severe  psychological  harm  during  auditing 
where  that  auditing  is  conducted  under  the  threat  of  these  sanctions.  Like¬ 
wise,  Scientology  may  lose  some  staff  members  and  upper  level  auditors 
who  would  not  continue  in  the  Church  or  continue  to  submit  to  the  core 
practice  of  auditing  except  for  their  fears  of  retribution. 

Like  the  Supreme  Court  in  Molko,  however,  we  find  these  burdens  “while 
real,  are  not  substantial”  and,  moreover,  are  the  minimum  required  to 
achieve  the  state  interest.  To  borrow  from  the  high  court’s  language  in 
Molko:  “Being  subject  to  liability  [for  coerced  auditing]  does  not  in  any  way 
or  degree  prevent  or  inhibit  [Scientologists]  from  operating  their  religious 
communities,  worshipping  as  they  see  fit,  freely  associating  with  one  anoth¬ 
er,  selling  or  distributing  literature,  proselytizing  on  the  street,  soliciting 
funds,  or  generally  spreading  [L.  Ron  Hubbard’s]  message  among  the  popu¬ 
lation.  It  certainly  does  not  .  .  .  compel  [Scientologists]  to  perform  acts  ‘at 
odds  with  fundamental  tenets  of  their  religious  beliefs.’  [Citation  omitted.]” 
C Molko  v.  Holy  Spirit  Assn.,  supra,  46  Cal. 3d  1092,  1 1 1  A') 

— - - - - - -  <  VJ 

4  “While  such  liability  does  not  impair  the  Church’s  right  to  believe  in  ^recruiting  through 
deception,  its  very  purpose  is  to  discourage  the  Church  from  putting  such  pelief  into  practice 
by  subjecting  the  church  to  possible  monetary  loss  for  doing  so.  Further,  liability  presumably 
impairs  the  Church’s  ability  to  convert  nonbelievers,  because  some  potential  members  who 
would  have  been  recruited  by  deception  will  choose  not  to  associate  with  the  Church  when 
they  are  told  its  true  identity.’’  {Molko  v.  Holy  Spirit  Assn.,  supra,  46  Cal. 3d  1092,  1117.) 
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Most  significantly,  by  imposing  liability  in  the  instant  case  we  in  no  way 
or  degree  prevent  or  inhibit”  Scientology  from  continuing  the  free  exercise 
of  the  religious  practice  of  auditing.  Returning  to  the  words  of  the  Supreme 
Court:  “At  most,  it  potentially  closes  one  questionable  avenue  for”  coercing 
certain  members  to  remain  in  the  church  and  to  continue  its  core  practices 
such  as  auditing.  (46  Cal. 3d  at  p.  1117.) 

D.  The  “. Disconnect ”  Policy  Is  Not  a  Constitutionally  Protected 

Religious  Practice  in  the  Circumstances  of  This  Case 

Substantial  evidence  supports  the  conclusion  Scientology  encouraged 
Wollersheim  to  “disconnect”  from  family  members,  including  his  wife  and 
parents.  Furthermore,  substantial  evidence  supports  the  conclusion  Scien¬ 
tology  has  a  general  policy  of  encouraging  members  to  disconnect  from 
non-Scientologists  who  oppose  Scientology  or  express  reservations  about  its 
teachings. 

The  first  question  is  whether  the  “disconnect”  policy  qualifies  as  a  “reli¬ 
gious  practice”  of  Scientology.  The  trial  court  did  not  grant  summary 
adiudication  on  fhis  factual  issue.  Nonetheless,  we  find  the  evidence  sup¬ 
ported  the  conclusion  disconnect  is  a  “religious  practice.’  “Disconnect  is 
similar  in  purpose  and  effect  to  the  “shunning”  practiced  by  Jehovah’s 
Witnesses  and  Mennonites,  among  others.  It  also  shares  some  attributes 
with  the  remote  monasteries  common  to  many  other  religions.  All  of  these 
practices  serve  to  isolate  members  from  those,  including  family  members, 
who  might  weaken  their  adherence  to  the  religion.  Courts  have  held  these 
policies  qualify  as  “religious  practices”  of  other  religions.  (See,  e.g.,  Paul  v. 
Watchtower  Bible  &  Tract  Soc.  of  New  York,  supra,  819  F.2d  875,  879-880; 
Rasmussen  v.  Bennett  (Mont.  1987)  741  P.2d  755  [church  statements  con¬ 
demning  plaintiffs’  conduct  and  calling  for  shunning  were  privileged  under 
the  First  Amendment].)  We  see  no  justification  for  treating  Scientology’s 
“disconnect”  policy  differently  and  thus  hold  it  is  a  “religious  practice.” 

We  recognize  the  “shunning”  cases  have  involved  claims  brought  by 
former  church  members  whom  other  family  members  were  ordered  to  shun. 
The  instant  case,  in  contrast,  involves  a  cause  of  action  brought  by  a  former 
church  member  ordered  to  shun  the  rest  of  his  family  not  the  other  way 
around.  In  the  circumstances  of  this  case  this  is  a  distinction  without  a 
difference.  Here  appellant  caused  Wollersheim  to  isolate  himself  from  his 
parents,  wife  and  other  family  members  even  thoughkappellant  had  reason 
to  know  it  would  inflict  serious  emotional  injury  on  him.  The  injury  to  him 
and  to  the  family  was  just  as  severe  as  if  his  family  fi'ad  “shunned”  him. 

We  need  not  and  do  not  reach  the  question  whether  the  practice  of 
“disconnect”  is  constitutionally  protected  religious  activity  in  ordinary  cir- 
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cumstances.  (Contrast  Paul  v.  Watchtower  Bible  &  Tract  Soc.  of  New  York, 
supra,  819  F.2d  875  [religion  cannot  be  held  civilly  liable  to  shunned  former 
member  because  “shunning”  is  constitutionally  protected]  with  Bear  v. 
Reformed  Mennonite  Church,  supra,  341  A. 2d  105  [religion  may  be  civilly 
liable  to  shunned  former  member  because  “shunning”  must  yield  to  com¬ 
pelling  state  interest  in  promoting  family  relations].)  Whether  or  not  the 
“disconnect”  policy  is  constitutionally  protected  when  practiced  in  a  volun¬ 
tary  context  it  is  not  so  protected  if  practiced  in  the  coercive  environment 
appellant  imposed  on  Wollersheim.  The  reasons  are  the  same  as  apply  to 
“auditing.”  (See  pp.  893-898,  ante.)  Substantial  evidence  supports  the 
finding  Scientology  created  this  coercive  environment  and  Wollersheim 
continued  to  submit  to  the  practices  of  the  church  such  as  “disconnect” 
because  of  that  coercion.  Furthermore,  the  evidence  in  the  instant  case  is 
sufficient  to  support  a  factual  finding  appellant  imposed  the  “disconnect” 
policy  on  Wollersheim  with  the  knowledge  he  was  psychologically  suscepti¬ 
ble  and  therefore  would  suffer  severe  emotional  injury  as  a  result.  Accord¬ 
ingly,  in  the  circumstances  of  this  case,  the  free  exercise  clause  did  not 
immunize  appellants  from  liability  for  the  “disconnect”  policy  practiced  on 
respondent. 

(8)  E.  Scientology's  Improper  Disclosure  of  Information 

Wollersheim  Gave  Inuring  Confidential  Religious  Sessions  Is  Not 

Religious  Expression  Immunized  From  Liability  by  the  Constitution 

There  is  substantial  evidence  Wollersheim  divulged  private  information 
during  auditing  sessions  under  an  explicit  or  implicit  promise  the  informa¬ 
tion  would  remain  confidential.  Moreover,  there  is  substantial  evidence 
Scientology  leaders  and  employees  shared  this  confidential  information  and 
used  it  to  plan  and  implement  a  “fair  game”  campaign  against  Wollersheim. 
Scientology  argues  there  also  is  substantial  evidence  in  the  record  support¬ 
ing  its  defense  that  Scientology  leaders  and  employees  shared  this 
confidential  information  only  in  accordance  with  normal  procedures  and  for 
the  purpose  of  gaining  the  advice  and  assistance  of  more  experienced  Scien¬ 
tologists  in  evaluating  Wollersheim’s  auditing  sessions.  However,  the  jury 
was  entitled  to  disregard  this  innocent  explanation  and  to  believe  Woller¬ 
sheim’s  version  of  how  and  why  Scientology  divulged  information  he  had 
supplied  in  confidence. 

The  intentional  and  improper  disclosure  of  information  obtained  during 
auditing  sessions  for  nonreligious  purposes  can  hardly  qualify^  “religious 
expression.”  To  clarify  the  point,  we  turn  once  again  to  a  "hypothetical 
situation  which  presents  a  rough  analogy  under  a  traditional  rfejigion.  Imag¬ 
ine  a  stockbroker  had  confessed  to  a  cleric  in  a  confessional  that  he  had 
engaged  in  “insider  trading.”  Sometime  later  this  same  stockbroker  leaves 
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the  church  and  begins  criticizing  it  and  its  leadership  publicly.  To  discredit 
this  critic,  the  church  discloses  the  stockbroker  has  confessed  he  is  an 
insider  trader.  This  disclosure  might  be  said  to  advance  the  interests  of  the 
cleric’s  religion  in  the  sense  it  would  tend  to  discourage  former  members 
from  criticizing  the  church.  But  to  characterize  this  violation  of  religious 
confidentiality  as  “religious  expression”  would  distort  the  meaning  of  the 
English  language  as  well  as  the  United  States  Constitution.  This  same 
conclusion  applies  to  Scientology’s  disclosures  of  Wollersheim’s  confidences 
in  the  instant  case.  And,  since  these  disclosures  do  not  qualify  as  “religious 
expression”  they  do  not  qualify  for  protection  under  the  freedom  of  religion 
guaranties  of  the  Constitution.  (See  Discussion  at  pp.  887-889,  supra.) 

III.  The  Cause  of  Action  for  Negligent  Infliction  of 

Emotional  Injury  Must  Be  Reversed 

For  reasons  set  forth  in  section  II,  we  have  concluded  Scientology  is  not 
constitutionally  immunized  from  civil  liability  for  its  cumulative  course  of 
conduct  to  intentionally  inflict  emotional  injury  on  Wollersheim. 
(9)  However,  this  course  of  conduct  does  not  supply  a  suitable  predicate 
for  a  cause  of  action  based  on  negligent  infliction  of  emotional  injury.  These 
actions  are  potentially  actionable  only  when  they  are  driven  by  an  animus 
which  can  properly  qualify*  them  as  “outrageous  conduct.”  That  is,  they 
must  be  done  for  the  purpose  of  emotionally  injuring  the  plaintiff,  or  at  the 
least  with  reckless  disregard  about  their  adverse  impact  on  plaintiff’s  mental 
health.  ( Nally  v.  Grace  Community  Church ,  supra ,  47  Cal. 3d  278,  300; 
Miller  v.  National  Broadcasting  Co.  (1986)  187  Cal.App.3d  1463,  1487  [232 
Cal.Rptr.  668,  69  A.L.R.4th  1027].) 

We  have  held  in  the  prior  section  that  Scientology  and  its  leaders  indeed 
engaged  in  these  actions  with  an  intent  to  emotionally  injure  Wollersheim. 
But  this  intentional  activity  was  alleged  in  the  intentional  infliction  of  emo¬ 
tional  injury  count  and  was  tried  under  that  count.  The  negligence  count, 
on  the  other  hand,  of  necessity  alleges  a  lesser  degree  of  culpability  and  can 
be  sustained  only  if  the  defendant  could  be  liable  even  if  the  emotional 
injuries  were  caused  by  completely  unintentional,  merely  negligent  acts  or 
omissions.  (See  Slaughter  v.  Legal  Process  Courier  Service  (1984)  162 
Cal.App.3d  1236,  1249  [209  Cal.Rptr.  189];  6  Witkin,  Summary  of  Cal. 
Law  (9th  ed.  1988)  Torts,  §  838,  p.  195.) 

In  this  context,  Scientology  is  responsible  only  if  it  or  any  other  religion 
could  be  held  liable  where  through  inadvertence  something  it  or  jtsJeaders 
did  damaged  someone’s  business  and  thereby  caused  the  businessman  emo¬ 
tional  injury.  Or  if  it  or  any  other  religion  could  be  held  liable  where  it 
inadvertently  revealed  some  information  a  member  had  disclosed  in 
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confidence  as  part  of  a  religious  practice  like  auditing  or  a  confession.  Or  if 
it  or  another  religion  could  be  held  liable  where  its  functionaries  inadver¬ 
tently  said  something  during  auditing  or  a  sermon  or  a  confession  which 
triggered  a  listener’s  nascent  mental  illness. 

At  bottom,  this  question  of  duty  is  a  matter  of  weighing  competing  public 
policy  considerations.  (. Dillon  v.  Legg  (1968)  68  Cal. 2d  728,  734  [69 
Cal.Rptr.  72,  441  P.2d  912,  29  A.L.R.3d  1316];  Ballard  v.  Uribe  (1986)  41 
Cal. 3d  564,  572,  fn.  6  [224  Cal.Rptr.  664,  715  P.2d  624].)5On  balance,  the 
religious  freedom  consideration  outweighs  any  concern  about  spreading  the 
cost  of  emotional  injury,  reducing  the  frequency  of  such  emotional  injuries, 
and  the  like.  It  is  one  thing  to  say  we  will  impose  liability  when  a  religious 
organization  intentionally  or  recklessly  sets  out  to  ruin  a  business  or  to 
reveal  confidential  information  or  to  “audit”  mercilessly  or  to  “disconnect” 
a  psychologically  weak  person  from  his  family  and  thereby  succeeds  in 
emotionally  injuring  a  member  or  former  member  of  that  religion.  It  is  quite 
another  to  impose  liability  for  negligent  acts  which  inadvertently  cause  the 
same  types  of  injuries.  (See  Coon  v.  Joseph  (1987)  192  Cal.App.3d  1269, 
1273  [237  Cal.Rptr.  873].) 

Since  we  hold  religious  organizations  owe  no  duty  to  members  or  former 
members  with  respect  to  these  forms  of  injury,  the  cause  of  action  for 
negligent  infliction  of  emotional  injury  must  be  reversed.  We  need  not, 
however,  reverse  the  entire  judgment. 

Here,  the  jury  found  the  Church  liable  for  both  negligent  and  intentional 
infliction  of  emotional  distress.  As  we  discussed  above,  there  is  substantial 
evidence  to  support  a  finding  on  the  intentional  infliction  theory.  We  may 
fairly  presume  any  damages  awarded  on  the  negligence  theory  are  sub¬ 
sumed  in  the  award  for  intentional  infliction  of  emotional  distress.  Accord¬ 
ingly,  any  error  in  allowing  the  jury  to  consider  the  negligence  theory  does 
not  affect  the  judgment.  (See  Vahey  v.  Sacia  (1981)  126  Cal.App.3d  171, 
179-180  [178  Cal.Rptr.  559];  Bacciglieri  v.  Charles  C.  Meek  Milling  Co. 
(1959)  176  Cal.App.2d  822,  826  [1  Cal.Rptr.  706].) 

IV.  The  Trial  Court  Properly  Denied  Appellant’s 

Motions  to  Dismiss  for  Failure  to  File  Before  the 

Statute  of  Limitations  Had  Expired  on  Wollersheim’s 

Causes  of  Action 

Scientology  argues  on  appeal,  as  it  did  at  virtually  every  opportunity 
below,  that  Wollersheim’s  causes  of  action  are  barred  byythe  statute  of 

5“  4[D]uty’  is  not  an  immutable  fact  of  nature  “  ‘but  only  an  expressioAof  the  sum  total  of 

those  considerations  of  policy  which  lead  the  law  to  say  that  the  particular  plaintiff  is  entitled 
to  protection.”  ’  [Citation.]”  (. Ballard  v.  Uribe,  supra ,  41  Cal. 3d  at  p.  572,  fn.  6.) 
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limitations-  A.  each 

these  arguments  rejected  them. ^These  J  dg  ru)e  (3  witkin.  Cal. 

sheim's  causes  of  action  we  -  ...  3S3  i  The  issue  m  each  instance, 

Procedure  (3d  ed.  ,985)  Actions  §  356  ' r.V S3.M  discover=d,  all  of 

thus,  was  when  Wollersheim  ^^°y^tology.  (See  Leafy.  City  of 
the  elements  of  his  cause  of  action  •*«"«  ££  g Cal.Rptr.  711].)  The 

was  a,u" ques,i°" (" at 

p. 409  ) 

.  .  t  tittVinld  the  iury’s  resolution  of  these 

On  appeal,  this  court  is  oun  P  findjn  are  not  supported  by 

factual  questions  unless  we  dete  f  ,ha  evidence,  we  conclude 

substantial  evidence.  After r  a i  caref  ,s  filing  of  thU  case  are 

these  findings  about  the  timeliness  ,  affirm  the  rulings  by 

supported  by  substantial  evidence.  ■ „ThEL  affirm  the  factual  findings 
the  judges  below  and funhei rmo dlscover  and  should  no, 

SsTverS  his^uU  of  action  until  a  time  wtthin  the  statutory  period. 

V.  The  Teiae'cc-t  Dio  Not  **“* 

or  Evidentiary  Error  Trial  or  Due  Process  of 

Which  Denied  Appellant  a  Fair  1R1AL  ok 

Law 

Appellant’s  final  contention  is  that  ^  ^  j^^gyfdentiary  rulings  the 
process  of  law  because  of  of  the  trial 

to  tdentify  so  few  questionable  rulings. 

(10)  Appellant  fim  theTements 

instructions  it  requested.  T  infliction  of  emotional  distress  or 


friends  as  a  condit.on  for  remaining  in  Saento ■  gj- ■  U  ^  ^  were  Scientologists  to 

‘attacked  plaintiff’s  business’  and  indeed '  «h“J  JS  Jsclosed’.his  auditing  files  in  de¬ 
leave  his  employ.  [Ill  Fourth  pla.nuff ^  *^not  t(>  receive  then>.  11 

regard  of  alleged  promises  of  ^  severe  emotional  distress  upon  the  plam- 

All  of  these  acts  were  allegedly  “nder*ak  h  cla;ms  he  set  forth  in  his  complaint.  Ev 
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As  requested  the  instruction  implied  the  jury  was  to  disregard  evidence  of 
appellant’s  acts  which  did  not  fit  precisely  under  the  courses  of  conduct  as 
appellant  defined  them.  Actually  the  plaintiff’s  causes  of  action  were  broad¬ 
er  in  many  respects  than  the  descriptions  the  appellant  requested.  More¬ 
over,  some  of  the  evidence  introduced  at  the  trial  related  to  acts  relevant  to 
issues  of  appellant’s  state  of  mind  (intent,  motivation,  and  the  like)  and 
whether  respondent  was  voluntarily  participating  in  Scientology’s  practices 
or  was  doing  so  within  a  coercive  environment.  Accordingly,  the  instruction 
as  requested  would  have  been  misleading  to  the  jury.  The  trial  court  gave  an 
instruction  which  set  forth  the  elements  of  the  cause  of  action.  Any  am¬ 
plification  of  that  instruction  should  have  been  more  accurate  than  the  one 
appellant  requested  and  less  misleading  as  to  the  full  scope  of  the  jury’s 
range  of  inquiry.  Thus  it  was  not  error  to  refuse  to  give  this  instruction. 

(11)  Appellant  also  complains  about  the  refusal  of  one  of  its  requested 
instructions  ordering  the  jury  in  very  specific  fashion  to  disregard  evidence 
presented  which  was  relevant  to  the  nonsuited  fraud  counts.  Again,  the 
requested  instruction  was  stated  in  overbroad  terms  and  unduly  slanted  in 
appellant’s  direction.  For  instance,  as  requested,  it  instructed  the  jury  that 
“it  must  disregard  evidence  presented  in  this  trial  regarding  statements 
purportedly  made  to  [the  plaintiff]  to  induce  his  participation  in  defendant 
church.’’  If  given,  this  instruction  could  have  misled  the  jury  into  believing 
it  must  disregard  evidence  which  provided  context  for  the  intentional 
infliction  count  or  which  went  to  the  presence  or  absence  of  coercion  and 
appellant’s  state  of  mind.  So  once  again  it  was  not  error  to  refuse  these 
instructions.  (See  Wank  v.  Richman  &  Garrett  (1985)  165  Cal.App.3d  1103, 
1113  [211  Cal.Rptr.  919];  Lubek  v.  Lopes  (1967)  254  Cal.App.2d  63,  73  [62 
Cal.Rptr.  36].) 

In  any  event,  on  reviewing  the  total  evidence  offered  in  this  trial,  we  find 
that  even  if  it  were  error  to  refuse  these  instructions  that  error  was  not 
prejudicial.  (. Henderson  v.  Harnischfeger  (1974)  12  Cal. 3d  663,  670  [117 
Cal.Rptr.  1,  527  P.2d  353];  Williams  v.  Carl  Karcher  Enterprises,  Inc. 
(1986)  182  Cal.App.3d  479,  489  [227  Cal.Rptr.  465];  see  9  Witkin,  Cal. 
Procedure,  supra,  Appeal,  §  352,  pp.  355-356.)  We  cannot  say  that  the 
giving  of  these  instructions  would  have  substantially  enhanced  the  chances 
appellant  would  have  prevailed. 

Appellant  likewise  complains  about  evidentiary  rulings.  Although  it  men¬ 
tions  only  a  handful  of  specific  incidents,  it  accuses  the  ju&ge  of  admitting  a 
mass  of  prejudicial  evidence  about  actions  Scientology^took  toward  third 

scribed  to  you  may  not  be  considered  in  determining  whether  plaintiff  has  established  that  de¬ 
fendant  committed  the  tort  of  intentional  infliction  of  emotional  distress.” 


persons.  In  its  brief  appellant  concedes  this  evidence  was  admissible  under 
Evidence  Code  section  1 101,  subdivision  (b)  as  proof  of  “intent”  and  "mal¬ 
ice.”7  But  it  asks  us  to  reverse  the  trial  court  under  Evidence  Code  section 
352  on  grounds  the  relevance  of  this  evidence  was  overwhelmed  by  its 
prejudicial  effect.8 

(12)  In  reviewing  the  trial  court’s  exercise  of  its  discretion  under  section 
352,  appellate  courts  traditionally  give  great  deference  to  the  trial  court’s 
evaluation  of  relevance  versus  prejudice.  (See  People  v.  Mota  (1981)  115 
Cal.App.3d  227,  234  [171  Cal.Rptr.  212];  1  Johnson,  Cal.  Trial  Guide 
(1988)  §  22.40,  p.  22-43.)  In  the  instant  case  we  do  not  find  an  abuse  of 
discretion.  Much  of  the  evidence  appellant  objects  to  was  highly  relevant  to 
show  the  network  of  sanctions  and  coercive  influences  with  which  Scientol¬ 
ogy  had  surrounded  Wollersheim.  Much  of  the  rest  was  highly  relevant  to 
show  Wollersheim  s  state  of  mind  while  undergoing  audit,  disconnect  and 
the  like  or  appellant  s  state  of  mind,  that  is,  its  intent,  malice,  motives,  and 
the  like.  Whatever  prejudice  to  appellant  may  have  accompanied  introduc¬ 
tion  of  this  evidence  it  does  not  “substantially  outweigh”  the  probative 
value  of  the  evidence  to  important  issues  in  this  case. 

Finally,  appellant  complains  about  the  alleged  prejudicial  conduct  of 
Wollersheim’s  counsel  during  the  trial  and  closing  argument.  As  was  true  of 
its  claims  of  instructional  and  evidentiary  evidence,  appellant  provides  us 
with  only  a  few  examples  of  alleged  prejudicial  error  and  imply  these  are 
but  the  tip  of  the  iceberg.  It  confines  itself  to  this  handful  of  incidents  either 
because  no  other  potentially  prejudicial  incidents  occurred  or  because  it 
expects  this  court  to  do  its  job  by  scouring  the  25, 000-page  record  for  other 
examples  to  bolster  its  claim  of  error.  If  what  appellant  sets  forth  in  its  brief 
represent  the  only  incidents  it  alleges  as  prejudicial  conduct,  we  find  them 
insufficient  to  justify  reversal  under  applicable  standards  of  prejudice  (Gar¬ 
den  Grove  School  Dist.  v.  Hendler  (1965)  63  Cal.2d  141,  144  [45  Cal.Rptr. 
313,  403  P.2d  721]  [attorney  misconduct  only  requires  reversal  if  “it  is 
reasonable  to  conclude  that  a  verdict  more  favorable  to  defendants  would 
have  been  reached  but  for  the  error”];  see  9  Witkin,  Cal.  Procedure,  supra, 

§  340,  p.  346.)  And  if  these  brief  examples  were  only  an  invitation  to  do 
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*  othing  in  this  section  prohibits  the  admission  of  evidence  that  a  person  committed 

crime,  civil  wrong,  or  other  act  when  relevant  to  prove  some  fact  (such  as  motive,  opportuni 
tv,  intent,  preparation,  plan,  knowledge,  identity,  absence  of  mistake  or  accident  or  whether 
defendant  in  a  prosecution  for  an  unlawful  sexual  act  or  attempted  unlawful  sexual  act  dii 
not  reasonably  and  m  good  faith  believe  that  the  victim  consented)  other  than  his  or  her  dis 
position  to  commit  such  an  act."  (Evid.  Code,  §  1101,  subd.  (b).f 
s“The  court  in  its  discretion  may  exclude  evidence  if  its  probative  value  is  substantial '/j 
outweighed  by  the  probability  that  its  admission  will  (a)  necessitate  undue  consumption  o 
ime  or  (b)  create  substantial  danger  of  undue  prejudice,  of  confusing  the  issues,  or  of  mis 
leading  the  jury.  (Evid.  Code,  §  352,  italics  added.) 
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appellant’s  work  in  identifying  prejudicial  error  in  its  opposing  attorney’s 
conduct,  we  decline  that  invitation.  (Horowitz  v.  Noble  (1978)  79 
Cal.App.3d  120,  139  [144  Cal.Rptr.  710]  [‘“The  reviewing  court  is  not 
required  to  make  an  independent,  unassisted  study  of  the  record  in  search  of 
error  or  grounds  to  support  the  judgment’  ”];  Wint  v.  Fidelity  &  Casualty 
Co.  (1973)  9  Cal. 3d  257,  265  [107  Cal.Rptr.  175,  507  P.2d  1383,  90 
A.L.R.3d  1185].) 

VI.  The  General  Damages  and  Punitive  Damages  the 

Jury  Awarded  Are  Excessive  for  the  Intentional 

Infliction  of  Emotional  Injury  Count  and  Thus  Those 
Damage  Awards  Must  Be  Reduced 

In  the  previous  section,  we  concluded  the  allegations  which  are  supported 
by  substantial  evidence  are  enough  to  sustain  a  cause  of  action  for  intention¬ 
al  infliction  of  emotional  injury  against  Scientology.  But  that  conclusion 
does  not  determine  whether  the  proved  allegations  support  the  level  of 
damages  the  jury  awarded  under  this  cause  of  action.  We  turn  to  that  issue 
now. 

We  are  only  concerned  now  with  whether  a  reasonable  juror  could  have 
found  this  level  of  “outrageous”  conduct  inflicted  S5  million  worth  of  emo¬ 
tional  injury  on  Wollersheim.  Similarly,  we  ask  whether  this  level  of  “outra¬ 
geous”  conduct  and  Scientology’s  degree  of  intent  in  carrying  it  out  warrant 
$25  million  in  punitive  damages.  We  conclude  these  awards  are  excessive 
for  the  conduct  alleged  and  proved  in  this  case. 

(13)  An  award  for  compensatory  damages  will  be  reversed  or  reduced 
“upon  a  showing  that  it  is  so  grossly  disproportionate  to  any  reasonable 
view  of  the  evidence  as  to  raise  a  strong  presumption  that  it  is  based  upon 
prejudice  or  passion.”  (Koyer  v.  McComber  (1938)  12  Cal. 2d  175,  182  [82 
P.2d  941];  accord  Schroeder  v.  Auto  Driveaway  Co.  (1974)  11  Cal. 3d  908, 
919  [114  Cal.Rptr.  622,  523  P.2d  662]  [“an  appellate  court  may  reverse  an 
award  only  ‘  “When  the  award  as  a  matter  of  law  appears  excessive,  or 
where  the  recovery  is  so  grossly  disproportionate  as  to  raise  a  presumption 
that  it  is  the  result  of  passion  or  prejudice”  ’  [Citations]”];  Fagerquist  v. 
Western  Sun  Aviation,  Inc.  (1987)  191  Cal.App.3d  709,  727  [236  Cal.Rptr. 
633];  see  8  Witkin,  Cal.  Procedure,  supra,  Attack  on  Judgment  in  Trial 
Court,  §  46,  p.  446.)  Even  under  this  stringent  standard,  it  is  manifest  the 
jury’s  award  here  is  excessive  since  it  is  so  grossly  disproportionate  to  the 
evidence  concerning  Wollersheim’s  damages.  ^ 

Wollersheim’s  psychological  injury  although  permanent  and  severe  is  not 
totally  disabling.  Moreover,  even  Wollersheim  admits  Scientology’s  con- 
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duct  only  aggravated  a  preexisting  psychological  condition;  Scientology  did 
not  create  the  condition.  While  the  jury  awarded  Wollersheim  $5  million  in 
compensatory  damages,  w7e  determine  the  evidence  only  justifies  an  award 
of  $500,000. 

(14)  “It  is  well  established  that  a  reviewing  court  should  examine  puni¬ 
tive  damages  and,  where  appropriate,  modify  the  amount  in  order  to  do 
justice.”  ( Gerard  v.  Ross  (1988)  204  Cal.App.3d  968,  980  [251  Cal.Rptr. 
604];  Allard  v.  Church  of  Scientology ,  supra ,  58  Cal.App.3d  at  p.453.)  In 
reviewing  a  punitive  damages  award,  the  appellate  court  applies  a  standard 
similar  to  that  used  in  reviewing  compensatory  damages,  i.e.,  whether,  after 
reviewing  the  entire  record  in  the  light  most  favorable  to  the  judgment,  the 
award  w  as  the  result  of  passion  or  prejudice.  (See  Bertero  v.  National  Gener¬ 
al  Corp.  (1974)  13  Cal. 3d  43,  64  [118  Cal.Rptr.  184,  529  P.2d  608,  65 
A.L.R.3d  878];  Devlin  v.  Kearny  Mesa  AMC / J eep / Renault,  Inc.  (1984)  155 
Cal.App.3d  381,  388  [202  Cal.Rptr.  204].)  However,  the  test  here  is  some¬ 
what  more  refined,  employing  three  factors  to  evaluate  the  propriety  of  the 
award. 

The  first  factor  is  the  degree  of  reprehensibility  of  the  defendant’s  con¬ 
duct.  (. Neal  v.  Farmers  Ins.  Exchange  (1978)  21  Cal. 3d  910,  928  [148 
Cal.Rptr.  389,  582  P.2d  980].)  “[C]learly,  different  acts  may  be  of  varying 
degrees  of  reprehensibility,  and  the  more  reprehensible  the  act,  the  greater 
the  appropriate  punishment,  assuming  all  other  factors  are  equal.”  {Ibid.) 

The  second  factor  is  the  relationship  between  the  amount  of  the  award 
and  the  actual  harm  suffered.  {Neal  v.  Farmers  Ins.  Exchange,  supra,  21 
Cal. 3d  at  p.928;  Seeley  v.  Seymour  (1987)  190  Cal.App.3d  844,  867  [237 
Cal.Rptr.  282].)  This  analysis  focuses  upon  the  ratio  of  compensatory  dam¬ 
ages  to  punitive  damages;  the  greater  the  disparity  between  the  two  awards, 
the  more  likely  the  punitive  damages  award  is  suspect.  {Seeley  v.  Seymour, 
supra,  190  Cal.App.3d  at  p.  867;  see  Little  v.  Stuyvesant  Life  Ins.  Co.  (1977) 
67  Cal.App.3d  451,  469-470  [136  Cal.Rptr.  653].) 

Finally,  a  reviewing  court  will  consider  the  relationship  of  the  punitive 
damages  to  the  defendant’s  net  worth.  {Neal  v.  Farmers  Ins.  Exchange, 
supra,  21  Cal. 3d  at  p.  928;  Devlin  v.  Kearny  Mesa  AMC/ Jeep  Renault,  Inc., 
supra,  155  Cal.App.3d  at  p.  390.)  In  applying  tljis  factor  courts  must  strike 
a  proper  balance  between  inadequate  and^excessive  punitive  damage 
awards.  “While  the  function  of  punitive  damages  will  not  be  served  if  the 
wealth  of  the  defendant  allows  him  to  absorb  the  award  with  little  or  no 
discomfort,  the  function  also  will  not  be  served  by  an  award  w’hich  is  larger 
than  necessary  to  properly  punish  and  deter.”  {Devlin  v.  Kearny  Mesa 
AMC/Jeep/Renault,  Inc.,  supra,  155  Cal.App.3d  at  p.  391.) 
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(15)  As  to  the  punitive  damage  award,  we  find  it  is  not  commensurate 
with  Scientology’s  conduct  in  this  case.  This  is  not  a  situation  where  the 
centerpiece  of  the  case  involved  a  Church-ordered  physical  beating  or  theft 
or  criminal  fraud  against  Wollersheim.  The  “outrageous  conduct”  was  less 
outrageous  and  more  subtle  than  that.  We  further  note  Wollersheim’s  coun¬ 
sel  in  the  full  flood  of  his  emotional  summation  at  the  conclusion  of  this 
lengthy  trial  only  deigned  to  urge  the  jury  to  return  punitive  damages  of  as 
much  as  “six  or  seven  million  dollars.” 


The  evidence  admitted  at  trial  supported  the  finding  the  appellant  church 
had  a  net  worth  of  S16  million  at  the  time  of  trial.  Accepting  these  figures  as 
true,  the  jury  awarded  Wollersheim  150  percent  of  appellant’s  net  worth  in 
punitive  damages  alone — 195  percent  if  compensatory  damages  are  includ¬ 
ed.  This  ratio  is  well  outside  the  permissible  range  established  in  other 
appellate  cases.  {Seeley  v.  Seymour,  supra,  190  Cal.App.3d  at  p.  869  [puni¬ 
tive  damages  reversed;  award  was  200  percent  of  defendant’s  net  worth]; 
Burnett  v.  National  Enquirer,  Inc.  (1983)  144  Cal.App.3d  991,  1012  [193 
Cal.Rptr.  206,  49  A.L.R.4th  1 125]  [punitive  damages  reduced;  initial  award 
was  35  percent  of  defendant’s  net  worth];  Egan  v.  Mutual  of  Omaha  Insur¬ 
ance  Co.  (1979)  24  Cal. 3d  809,  824  [169  Cal.Rptr.  691,  620  P.2d  141] 
[punitive  damages  reversed;  award  was  58  percent  of  defendant’s  net  in¬ 
come];  Allard  v.  Chtirch  of  Scientology,  supra,  58  Cal.App.3d  at  pp.  445- 
446,  453  [punitive  damages  reversed;  award  was  40  percent  of  defendant’s 
net  worth];  compare  Devlin  v.  Kearny  AMC/ Jeep/ Renault,  Inc.,  supra,  155 
Cal.App.3d  at  pp.  391-392  [punitive  damages  affirmed  where  aw'ard  was 
17.5  percent  of  defendant’s  net  worth];  Schomer  v.  Smidt  (1980)  113 
Cal.App.3d  828,  836-837  [170  Cal.Rptr.  662]  [punitive  damages  affirmed; 
award  was  10  percent  of  defendant’s  net  worth];  Downey  Savings  &  Loan 
Assn.  v.  Ohio  Casualty  Ins.  Co.  (1987)  189  Cal.App.3d  1072,  1100  [234 
Cal.Rptr.  835]  [punitive  damages  affirmed;  award  was  7.2  percent  of  de¬ 
fendant’s  net  income].)  Respondent  asserts  appellant’s  true  net  w’orth  ap¬ 
proaches  S250  million  not  $16  million  and  thus  the  punitive  damage  award 
is  not  excessive.  However,  respondent  failed  to  prove  the  higher  net  worth 
figure  at  trial.  Accordingly  we  reduce  the  punitive  damage  award  to  $2 
million. 


Disposition 

The  judgment  is  reversed  as  to  the  cause  of  action  for  negligent  infliction 
of  emotional  injury.  The  judgment  as  to  the  cause  of  actiairfor  intentional 
infliction  of  emotional  injury  is  modified  to  reduce  the  compensatory  dam¬ 
ages  to  $500,000  and  the  punitive  damages  to  $2  million.  In  all  other 
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respects  the  judgment  is  affirmed.  Each  party  to  bear  its  own  costs  on 
appeal. 

Lillie,  P.  J.,  and  Woods  (Fred),  J.,  concurred. 

A  petition  for  a  rehearing  was  denied  August  17,  1989,  and  the  petition  of 
respondent  and  appellant  for  review  by  the  Supreme  Court  was  denied 
October  26,  1989. 


